bratschi

P Florian S. Jérg
ey Dr. iur., MCJ, NY Bar, Attorney-at-Law
\ Partner

g Co-Head International Practice

Vo
V/ Phone +41 58 258 10 00
‘ florian.joerg@bratschi.ch

Corporate Migration to Switzerland

While the free movement of natural persons is seen as a given in Western European society,
it is less known outside of the European Union that entities such as e.g. corporations or
limited liability companies are equally able to relocate. This movement of a legal entity from
its registered domicile is referred to by lawyers as corporate migration. The focus of the
following text is, therefore, not the immigration of individuals but the legal migration of a
foreign corporation to Switzerland.

1. Basics

According to the Swiss legal concept, a foreign company moving to Switzerland may keep its legal
existence and is not liquidated in its place of origin. However, this foreign company may not keep
its present legal structure, i.e. a German GmbH or an English LLC, but must assume the corre-
sponding Swiss company form. Therefore, unlike the EU, any company immigrating to Switzerland
becomes a Swiss entity and has to adopt one of the Swiss company forms provided by law. From
the day of its migration onwards, it is subject to Swiss law. The respective rules are set forth in
art. 161 and 162 of the Statute on Private International Law and art. 126 of the Commercial Reg-
ister Ordinance.

Likewise, a Swiss company leaving Switzerland, shall remain existent but as a foreign company,
so ceases to be a Swiss entity.

2, Planning for the migration

First, the migrating company must decide on the future location of its corporate domicile. There are
various factors that are usually taken into consideration:

a) quality of available work force (software companies prefer a proximity to technical uni-
versities and their environment with start-up businesses);

b) cantonal and municipal tax regimes (contrary to the common notion not the most im-
portant aspect);
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c) pre-existing structures such as already operating businesses (e.g. Fintech companies
prefer the Cryptovalley in Zug);

d) quality of living for the employees; and

e) the support of the local authorities (it is helpful if the local offices for business develop-
ment provide assistance with finding office space as well as personnel and help with the
formalities).

Advisers appreciate a flexible (not necessarily lenient) approach from the local authorities when
dealing with the formalities of the commercial registry or while applying for work permits.

3. Detailed preparation of the migration

Once the location of the new corporate domicile is determined, the migrating company has to start
actual preparation, ideally divided into work streams.

3.1 Tax

Swiss tax authorities are prepared to provide assessments of the involved tax questions in advance
in order to provide certain security on tax consequences. Companies may present their case in-
cluding the expected tax consequences and the authorities will, provided they agree, stamp the
presentation and thereby create a binding ruling.

Following a second attempt, Swiss voters recently accepted a corporate tax reform. As a principle,
this will abolish many specific advantages yet will be offset by the Cantons lowering the general
corporate tax for all companies to approximatively 15%, depending on the Canton.

3.2 Premises

Most corporations need to rent or acquire office space in order to carry out normal operations after
migrating to Switzerland. In various Cantons, the respective offices for economic development are
more than happy to provide the management with renting and buying opportunities tailored to the
needs of the inquiring company.

3.3 Workforce

Usually, migrating corporations bring part of the workforce along, especially the management, while
also hiring new employees. Existing and new employees of a foreign nationality, will need to apply
for work permits in advance. Pre-existing regulations on staff matters need to be adjusted to con-
firm with the Swiss laws. Old age pension and other social security questions must be addressed
in due time.
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Further, on the private side, the relocating employees need guidance with immigration formalities,
housing requirements or smaller issues such as the import of a car or pet. Even in this respect,
some cantonal authorities can provide helpful assistance.

4. Corporate formalities

Significant efforts are needed to fulfil the corporate requirements of Swiss law according to the
local interpretation.

4.1 Application for registration

The application for entry into the local commercial register is nearly identical to that of a newly
incorporated entity. Differences and the addition of the following documents are needed and must
be submitted to the registrar:

a) Foreign public deed with articles of association: The competent corporate body of the
migrating company needs to adopt the relocation of the company in a notarized deed.
For corporations that intend to continue their existence as a Swiss share corporation
(«AG» or «SA») this meeting should also adopt changes to the articles to align with equi-
valent admissible articles of a Swiss share corporation.

b) Declarations of acceptance by the members of the board of directors: All members of the
board of directors of a corporation or of the managing board of a Swiss LLC (i.e. a
GmbH/Sarl) must accept their mandate in writing.

c) Notarized signatures: The commercial register requires a notarized sample signature of
all signatories of the company for its file. Foreign notarizations must further be accompa-
nied by an apostille. Ideally, such notarization is applied on the declaration of acceptance
of a board membership, if any, or on a separate sheet of paper.

4.2 «Stampa declaration»

This is a formality of Swiss law (soon to be replaced) which requests members of the board of
directors to state explicitly that no other assets were taken over by the company, no other set-off
was applied and no other special advantages were granted than those mentioned in the documents
submitted to the registrar.

4.3 Notarized excerpt of the foreign commercial register

Usually, the submission of a notarized excerpt of the foreign commercial registry is a pure formality,
generally easy to comply with. Problems arise if the excerpt of the foreign commercial registry does
not accurately reflect the actual facts. In this case, flexible solutions must be found with the cantonal
and the federal commercial registry, e.g. by providing notarized declarations.
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44 Legal opinion under foreign law that emigration from the respective country is pos-
sible

The Swiss commercial registers also require a statement from a professional in the present country
of the migrating company confirming the possibility of migration according to the applicable foreign
law. The authorities thereby ensure that the jurisdiction abroad will not raise objections to the
planned migration. Depending on the cantonal register and the jurisdictions involved, this state-
ment can be made by a professor, notary public or government official of the respective country.

4.5 Legal opinion under Swiss law that the foreign company form can be transformed
into an equivalent Swiss company form

On the other side, migrating companies must also provide a legal opinion under Swiss law, that
the foreign entity can be converted into a Swiss company form. Such opinion is best drafted by a
legal scholar active in the respective field or by the «Institut suisse de droit compare» in Lausanne-
Dorigny. The latter is notoriously overloaded with work. It is recommended to ask the respective
commercial registry beforehand whether they would accept a statement from the individually cho-
sen author(s) of an opinion.

4.6 Proof that the majority of the migrating company’s business was migrated

This is one of the oddest requirements: to register the migration of the company it is required to
prove that the majority of the business is now in Switzerland. It is needless to say that this has to
occur before the company officially established its new domicile.

How can the transfer of the majority of the business be proven? There are no audited statements
regarding the activity deployed in Switzerland and general statements are not accepted. The com-
pany can, therefore only show that the majority of the workforce needed to accomplish the tasks
at the new Swiss domicile have moved and already live or are about to live in Switzerland. If only
part of the pre-existing business is transferred, such proof is obviously only needed for the parts
moved.

4.7 Report by a licensed auditor

The migrating company needs to further submit a report signed by a licensed auditor confirming
that the company’s formal capital is covered under Swiss law. This is an additional requirement
provided by the auditors who need to anyway draft financial statements for bookkeeping reasons.
Although it is not a requirement to present the opening balance to the commercial registry when
starting the business in Switzerland, such statements need to be drafted for auditing and tax pur-
poses.
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4.8 Resolution by the board of directors

Similar to the first meeting of the board of directors of a newly incorporated company, the board
needs to decide on its constitution and signatory rights. It can further form resolutions on the issu-
ance of share certificates, the adoption of organizational regulations, the appointment of a delegate
of the board, the duration of the business years (if not already set forth in the articles of association)
and the applicable accounting standards. Instead of a physical meeting and in absence of any
request for an oral debate, circular resolutions in writing are possible.

4.9 Acceptance by auditors

The auditors will be happy to provide their declarations of acceptance. In our view, it does not harm
at all if the date of such declaration precedes the respective corporate decisions to migrate.

5. Migration

The actual migration usually takes place parallel to the formal steps: The furnishing of the offices,
the hiring of local staff and the start of the activities are not formally dependent on the legal migra-
tion process. However, it is advisable to determine a date of migration and to try to stick to it for
practical purposes. Again, several cantons provide assistance with these day-to-day challenges,
which when possible, is worth taking advantage of.

Depending on the size of the migrated business, it might be a good idea to invite the local author-
ities and the cantonal office of economy for a drink once the migration is completed. Experience
has it that a good relationship with the local authorities is highly valuable.

6. Post-migration issues

Typically, there are a bundle of questions associated with the post migration adaption to the new
legal and factual environment. This may include the alignment of the employment agreements and
the employment regulations, questions regarding the organization of shareholders’ and board
meetings or the number of signatories and proxy holders abroad.

In certain cases, especially in which the company has only slightly adapted the articles of associ-
ation, a further «swissification» of the company might be desirable.
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It is also rather common that the respective migration documents will be needed on various occa-
sions after migration. It is both mandatory and helpful to have a well organized and handy file
containing all legal documents.
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