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IRS Won't Go After Swiss Banks That Enter DOJ
Program and Comply With FATCA
by Amy S. Elliott

A senior IRS official indicated December 13 that the IRS won't pursue Swiss banks for civil
penalties or charges that they violated qualified intermediary agreements as long as they
enter into the Justice Department's settlement program and comply with the Foreign
Account Tax Compliance Act.

"A path to closure has been provided to those Swiss banks meeting the requirements of
the DOJ program and agreeing to comply with the Swiss [intergovernmental agreement],"
Michael Danilack, deputy commissioner (international), IRS Large Business and
International Division, and U.S. competent authority, said in response to a question posed
by Eli Dicker, executive director of the Tax Executives Institute, about whether Swiss
banks that enter into the DOJ settlement program will still have exposure vis-à-vis the IRS.

Danilack made the comments at the "Ask the IRS" session of the annual Institute on
Current Issues in International Taxation, cosponsored by George Washington University
Law School and the IRS.

"IRS's primary interest is, and always has been, in ensuring that U.S. taxpayers with
accounts in Swiss banks are complying with our laws and paying the appropriate amount
of U.S. tax," Danilack said. "We believe the DOJ program will provide us with more
information to pursue U.S. taxpayers who continue to hide their assets in offshore
accounts." He stressed that the IRS is "not at all on the sidelines" and has "had extensive
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discussions with the Swiss government about finding a way to bring about global
resolution to the situation with the Swiss banks."

Kimberly S. Blanchard of Weil, Gotshal & Manges LLP asked for clarification. "When you
say 'closure,' does that answer . . . Eli's question about possible civil or QI breach
liability?" Blanchard asked.

"We're hopeful that we see the type of cooperation the program calls for, and that [with]
banks . . . working their way through the DOJ program and reaching an agreement and
also coming forward with FATCA, [it] does bring that type of closure," Danilack replied.

The DOJ settlement program was outlined in an August Switzerland-U.S. joint statement 
and allows Swiss financial institutions, other than the 14 under investigation by the United
States, to come forward with information about U.S. individuals with undeclared accounts
and pay a set penalty to resolve their criminal liability through either a deferred
prosecution agreement or a non-prosecution agreement. Banks that believe they aren't
criminally culpable can provide information supporting their innocence in exchange for a
non-target letter as long as they are deemed compliant under FATCA. (Prior coverage .)

Danilack added, "The IRS may also play an important role in carrying out the terms of any
DOJ settlements to the extent that those settlements depend on an exchange of account
information through our treaty-based exchange of information procedures." He said the
Service's success on that point will depend on the ratification of the 2009 protocol  to the
1996 Switzerland-U.S. income tax treaty , which contains an article that governs
exchange of information.

Speaking separately at the American Bar Association's National Institute on Criminal Tax
Fraud and National Institute on Tax Controversy in Las Vegas December 13, Kathryn
Keneally, assistant attorney general for the Justice Department Tax Division, said that
while there is some flexibility built into the settlement program, banks should not believe
that they will be able to renegotiate penalty amounts. As a general rule, the DOJ will not
do that, she said, adding that it would occur only in an extraordinary case, if at all. "The
program is not an opening bid," she added.

Keneally said that if a bank does not identify itself as falling into category 2 when it should,
the DOJ will have to consider whether the bank has cooperated if it later attempts to come
in under category 3. (Prior coverage .)

Jaime Arora contributed to this article.
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