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The COVID-19 pandemic poses major personal, psychological and economic challenges for 
many people in many countries. Numerous legal issues need to be resolved in the legal 
field. 

Bratschi Ltd. has therefore set up a task force of specialists to advise companies and pri-
vate individuals in connection with the COVID-19 pandemic. In the following document, we 
answer legal problems that our COVID-19-Task Force has already addressed or expects to 
address in the near future. 

Disclaimer 
The following answers are based on the current state of knowledge and the experience of 
our specialists. Since, by their very nature, there are neither court rulings nor established 
doctrines on the questions dealt with below, and since the legal situation is constantly 
changing, the answers are given without any guarantee whatsoever. Bratschi AG declines 
all liability if any of the answers provided today should subsequently prove to be incorrect. 
Consultation of these questions and answers does not constitute advice and cannot replace 
such advice from our specialists. 

  



 Legal issues surrounding the COVID-19 pandemic 
 page 2 | 65 

 

Table of contents 

1. Overview  ...................................................................................................................  3 

2. Liquidity support for companies  ............................................................................  4 

3. Employment Law  .....................................................................................................  9 

4. Contract law ..............................................................................................................  12 

5. Insurance law  ...........................................................................................................  15 

6. Pharma & Healthcare  ...............................................................................................  16 

7. Public Law  ................................................................................................................  21 

8. Civil procedure  .........................................................................................................  23 

9. Debt enforcement and bankruptcy law  ..................................................................  31 

10. Tax and Social Security Law ...................................................................................  40 

11. Data protection  .........................................................................................................  42 

12. Corporate law  ...........................................................................................................  44 

13. Capital Market Law  ..................................................................................................  46 

14. Mergers & Acquisitions  ...........................................................................................  47 

15. Construction, real estate and hospitality  ..............................................................  48 

16. Arbitration  .................................................................................................................  54 

17. Family Law  ................................................................................................................  58 

18. Immigration Law  ......................................................................................................  59 

19. Compliance  ...............................................................................................................  62 
  



 Legal issues surrounding the COVID-19 pandemic 
 page 3 | 65 

 

1. Overview 

Anton Vucurovic, anton.vucurovic@bratschi.ch 
Florian S. Jörg, florian.joerg@bratschi.ch 

→ back to the table of contents 

On 13 March 2020, the Federal Council declared an extraordinary situation on the basis of art. 7 
of the Federal Act on the Control of Communicable Human Diseases (Epidemics Act, LEp), ena-
bling it to order measures applicable to the entire country. The Federal Council does this in the 
form of ordinances, the most important of which is Ordinance-2 on Measures to Combat the 
COVID-19 (COVID-19 Ordinance-2, RS 818.101.24), of 13 March 2020. This regulation affects the 
economy of our country as well as the private lives of its citizens with a severity probably unprec-
edented since the Second World War. The speed at which the ordinance is being amended is also 
probably unprecedented. Amendments are made almost every two days. 

Although Article 1a of the Ordinance stipulates that the cantons retain their powers, unless the 
Ordinance stipulates otherwise, it must be understood that the cantons retain their powers in legal 
areas that are not covered by federal regulations. Thus, when a regulation is adopted at the federal 
level, the entire regulatory competence in this area is reserved for the Confederation, in order to 
avoid the adverse consequences of regulations adopted at the cantonal level. Article 1a is followed 
by a chapter on border traffic restrictions in Articles 2 to 4a. art. 5 provides for the closure of schools 
and art. 6 that of events and businesses. art. 6b creates new regulations for shareholders' meet-
ings, while art. 7 to 7d concern measures in the business sector. art. 8 and 9 regulate the monitor-
ing of the implementation of the measures adopted. These are followed by provisions on 
healthcare, on vulnerable people, as well as penal and final provisions. 

In addition, the Federal Council issued numerous other ordinances. Inter alia, it extended debt 
collection and court holidays, restricted the purchase of medicines, postponed referenda, etc. 

The relevant legislation can be found under the following links: 

− Ordinance-2 on measures to combat COVID-19, SR 818.101.24;  
https://www.admin.ch/opc/de/classified-compilation/20200744/index.html 

− Ordinance on the restriction of the supply of medicinal products, SR 531.215.33;  
https://www.admin.ch/opc/de/classified-compilation/20200795/index.html 

− Ordinance on the legal standstill pursuant to art. 62 of the Federal Act on Debt Collection 
and Bankruptcy; SR 281.241;  
https://www.admin.ch/opc/de/official-compilation/2020/839.pdf 

− Ordinance on compulsory unemployment insurance and insolvency compensation;  
https://www.admin.ch/opc/de/official-compilation/2020/779.pdf 

− Ordinance on the standstill of deadlines in civil and administrative proceedings for the 
maintenance of justice in relation to COVID-19, 2020-0834849  
https://www.admin.ch/opc/de/official-compilation/2020/849.pdf 

− Other regulations: https://www.admin.ch/opc/de/official-compilation/2020/index_35.html 

mailto:anton.vucurovic@bratschi.ch
mailto:florian.joerg@bratschi.ch
https://www.admin.ch/opc/de/classified-compilation/20200744/index.html
https://www.admin.ch/opc/de/classified-compilation/20200795/index.html
https://www.admin.ch/opc/de/official-compilation/2020/839.pdf
https://www.admin.ch/opc/de/official-compilation/2020/779.pdf
https://www.admin.ch/opc/de/official-compilation/2020/849.pdf
https://www.admin.ch/opc/de/official-compilation/2020/index_35.html
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Further information, including questions and answers, can be found on the Seco website (with link 
to FAQ «Pandemic and Operations»): 

https://www.seco.admin.ch/seco/de/home/Arbeit/Arbeitsbedingungen/gesundheitsschutz-am-ar-
beitsplatz/Pandemie.html  

2. Liquidity support for companies 

Mirco Ceregato, mirco.ceregato@bratschi.ch  
Florian S. Jörg, florian.joerg@bratschi.ch  
Anton Vucurovic, anton.vucurovic@bratschi.ch  
Christian Stambach, christian.stambach@bratschi.ch  
Dr. Marcel Aellen, marcel.aellen@bratschi.ch  
Lukas Wyss, lukas.wyss@bratschi.ch  

→ back to the table of contents 

On 20 March 2020, the Federal Council approved a comprehensive package of measures totaling 
CHF 32 billion to cushion the economic consequences of the spread of the COVID-19. Approxi-
mately CHF 20 billion of this amount will be used for so-called liquidity support for companies. 
These measures complement the measures adopted on 8 March 2020, with which the Federal 
Council has already approved approximately CHF 10 billion in short-time working compensation, 
liquidity bridging and financial assistance. 

2.1 What will the approximately CHF 20 billion spoken by the federal government be 
used for? 

To bridge the liquidity shortages of small and medium-sized companies caused by the COVID-19. 
They are granted in the form of loans of up to CHF 500,000 («COVID-19 loan») and in the form of 
loans between CHF 500,000 and CHF 20 million («COVID-19 loan plus»). 

2.2 Who can apply for a credit? 

All companies (sole proprietorships, self-employed persons, partnerships or legal entities) domi-
ciled in Switzerland which are economically significantly affected by the COVID-19 pandemic, 
which were founded before 1 March 2020 and whose annual turnover does not exceed 
CHF 500 million. Furthermore, no COVID-19 credit application may be made by anyone who has 
already received services within the COVID-19 program for sports and cultural organisers or who 
is in bankruptcy, probate or liquidation proceedings. 

2.3 How much credit can I get and what is the interest rate? 

Affected companies and the self-employed can receive credit amounts of up to 10% of annual 
turnover up to a maximum of CHF 20 million. Amounts up to CHF 500,000 («COVID-19 loan») can 
and should be paid out immediately by the banks. As a rule, this is done via a so-called overdraft 
facility, i.e. the possibility of overdrawing the existing business account up to the COVID-19 credit 

https://www.seco.admin.ch/seco/de/home/Arbeit/Arbeitsbedingungen/gesundheitsschutz-am-arbeitsplatz/Pandemie.html
https://www.seco.admin.ch/seco/de/home/Arbeit/Arbeitsbedingungen/gesundheitsschutz-am-arbeitsplatz/Pandemie.html
mailto:mirco.ceregato@bratschi.ch
mailto:florian.joerg@bratschi.ch
mailto:anton.vucurovic@bratschi.ch
mailto:christian.stambach@bratschi.ch
mailto:marcel.aellen@bratschi.ch
mailto:lukas.wyss@bratschi.ch
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amount. The interest rate for «COVID-19 loans» is currently 0%. However, this can be adjusted 
annually by the FDF. Loans over CHF 500,000 («COVID-19 loan plus») can only be paid out after 
a credit risk assessment by the bank. The interest rate for «COVID-19-loan plus» is currently 0.5% 
for the guaranteed part of the loan (see next question). It can also be adjusted annually by the 
FDF. The non-guaranteed part of the loan will be subject to an interest rate (in practice) set by the 
bank. 

2.4 Can start-up companies also apply for loans? 

On 22 April 2020, the Federal Council decided to create a special guarantee procedure to secure 
bank loans to qualified start-up companies. Such startups must have been founded between 1 Jan-
uary 2010 and 1 March 2020 as a share corporation or a limited liability company. 65% of the guar-
antee is borne by the Confederation and 35% by the Cantons or by a third party brokered by the 
Cantons. Thus, the Confederation and the Cantons (or third parties) jointly guarantee 100% of an 
amount of up to CHF 1 million per start-up company. The total amount guaranteed may not exceed 
one third of the start-up's running costs in 2019. In justified cases, the canton may deviate from 
this in its assessment. 

Further information: https://covid19.easygov.swiss/fuer-startups/ 

2.5 Who grants the loan? 

The bank with which a self-employed person or a company previously had banking relations. 
«COVID-19 loans» can also be granted by PostFinance for self-employed persons and companies 
that have not previously had a bank loan, provided they were already customers before 
26 March 2020. Loans exceeding CHF 500,000 can only be granted by banks and not by Post-
Finance. Participation in the program is voluntary for the banks and PostFinance. The COVID-19 
loans are 100% («COVID-19 loan») or 85% («COVID-19 loan plus») guaranteed by the guarantee 
cooperatives («Bürgschaftsgenossenschaften») supervised and secured by the Confederation in 
order to protect the banks and PostFinance against major loan defaults. The following banks par-
ticipate in the program: https://COVID19.easygov.swiss/banken/. 

2.6 How can I apply for the loan? 

The loan can be applied for electronically or physically at the bank of your choice using a prefabri-
cated, very simple loan agreement («one pager»). All necessary information can be found here: 
https://COVID19.easygov.swiss/. By submitting the credit agreement, the self-employed per-
son/company assures, among other things, that the credit will be used exclusively in accordance 
with the purpose and conditions of the COVID-19 credit program (see next question) and that 
his/her/its details are correct. 

  

https://covid19.easygov.swiss/fuer-startups/
https://covid19.easygov.swiss/banken/
https://covid19.easygov.swiss/


 Legal issues surrounding the COVID-19 pandemic 
 page 6 | 65 

 

2.7 What are the purpose and conditions of the credit agreement? 

The purpose of COVID-19 loans is exclusively to cover running costs, especially fixed costs (e.g. 
rent, insurance, capital costs). Therefore, no dividends or royalties may be paid out for the duration 
of the credit being drawn down in order to fulfil this purpose. Also excluded are, among other things, 
the reimbursement of capital contributions or new investments in fixed assets that are not replace-
ment investments, as well as extraordinary amortisation and interest payments, repayment of 
group loans or use of the loan for group companies domiciled abroad, e.g. within the framework of 
«cash pooling». For individual companies/self-employed persons, this means that they may not 
use the loan for private expenses, e.g. by increasing their wages. In general, the COVID-19 credit 
program does not want to compensate for loss of wages. For this purpose, other COVID-19 
measures of the Confederation in the areas of short-time work and compensation for loss of earn-
ings are planned, which can be claimed cumulatively. 

If companies and the self-employed want to invest again, pay out capital and profits, i.e. return to 
normal operating conditions, they must first repay the COVID-19 credit. 

2.8 How long does the COVID-19 loan program last and when do I have to pay back 
the loan? 

Credit applications can be made until 31 July 2020. The loan must be repaid within 5 years. This 
period can be extended by 2 years in case of hardship. 

2.9 What happens if I give false assurances and information in the credit agreement?  

False assurances and statements will be punished with a fine of up to CHF 100,000. The credit 
granted will be confiscated or a criminal claim for compensation will be made against the person 
who has used it for an improper purpose, to the extent of the credit used. The managing officers 
are personally liable for the repayment of a loan that was used in violation of the ordinance. 

2.10 What happens if the credit cannot be repaid? 

If the loan cannot be repaid after the term, the guarantee cooperative collects the portion of the 
loan (85%-100%) it has guaranteed. This leads – if no other amicable solution is found during the 
debt collection procedure or the loan can still be repaid – to bankruptcy or attachment of the bor-
rower. 

2.11 When is a company financially sound within the meaning of the COVID-19 Ordi-
nance on Joint and Several Guarantees? 

In accordance with art. 3 of the COVID-19 Ordinance on Joint and Several Guarantees, a guaran-
tee organisation will informally grant a one-off solidarity guarantee for interest-free bank loans of 
up to CHF 500,000 («COVID-19 loan») if an applicant company declares, among other things, that 
it is not in bankruptcy or debt restructuring proceedings or in liquidation at the time the application 
is submitted. 
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With regard to the financial situation of an applicant company, the only formal requirement for the 
continuation of the business is therefore that the applicant company is not in bankruptcy or debt 
restructuring proceedings or in liquidation when the application is submitted. The explanations 
to the ordinance repeat this, but additionally state that the applicant must be financially sound and 
the additional liquidity must only serve the continuation of the business and may not be used for 
other purposes. What is meant by financially sound is then explained in turn as being neither in 
bankruptcy or debt restructuring proceedings nor in liquidation. 

Under normal circumstances, the amount of the loan is determined after careful consideration of, 
in particular, the financial soundness of the company, the business plans, the required liquidity and 
the existing collateral. However, in the case of COVID-19 credits under art. 3 of the ordinance, the 
focus is on rapid and easy access to liquidity. The purpose of the COVID-19 Ordinance on Joint 
and Several Guarantees and the liquidity support for SMEs that it sets up is to cushion the eco-
nomic impact on SMEs that has already arisen and is still to be expected in the context of combat-
ing the COVID-19 pandemic. The aim of this liquidity support is therefore not to remedy over-
indebtedness situations. 

This informal credit, which according to the explanations to the ordinance and in contrast to the 
ordinance itself, amounts to 10% of the applicant's turnover but not more than CHF 500,000, is the 
first stage of a two-stage system under which, in a second stage, further joint and several guar-
antees can be granted for additional, albeit interest-bearing credits of up to CHF 20 million, with 
two additional conditions, namely that the applicant has a UID-number and that a credit check is 
carried out in accordance with standard industry practice («COVID-19 Credit Plus»). 

The differentiation criterion of an industry standard credit check between the informal COVID-19 
Credit and the COVID-19-Credit Plus seems to confirm that, with regard to the continuation of the 
company, the absence of bankruptcy, debt restructuring or liquidation proceedings could in fact 
suffice for the first stage credit facility prima vista purely formally. 

Nevertheless, material elements cannot be completely disregarded in this informal loan. In con-
nection with the self-declaration, the applicant must also confirm that it is aware that it may be liable 
to even penal prosecution if it provides incorrect or incomplete information. As a result of the explicit 
waiver of a credit check that is normally customary in the industry, the applicant also bears in-
creased responsibility in the context of the self-declaration for transparent information on material 
elements of the financial situation and the continuation of the company, even outside the exist-
ence of bankruptcy, debt restructuring or liquidation proceedings. In particular in connection with 
the reference in the explanations to the ordinance to the fact that the applicant company must be 
financially sound and the loan must be used to continue the business, it is clear that the issuer of 
the ordinance does not want to accept that COVID-19 loans are granted to companies which al-
ready know at that time that they will not be able to repay it. 

Because that would be completely absurd. In this sense, the mere formal requirements of the ele-
ments of bankruptcy, composition or liquidation proceedings is obviously not enough in itself; what 
is meant is that the company must be financially sound and has merely run into liquidity 
problems as a result of the pandemic, and not over-indebtedness. As already mentioned, the 
COVID-19 loans should be liquidity aids and not restructuring measures. Rather, the aid is intended 
to prevent companies from getting into a restructuring situation due to ongoing liquidity problems. 
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If there is already a threat of over-indebtedness, an additional loan on the balance sheet may even 
increase the risk of over-indebtedness. 

In such a situation, an application for liquidity assistance can only be made in good faith if, at the 
same time, reorganisation measures have been decided and initiated which, among other things, 
ensure that the loan can be repaid within the specified amortisation period; the term is five years 
according to the ordinance. 

The unambiguous wording of art. 3(b) of the ordinance, which only refers to formal elements relat-
ing to financial health, can at best be explained by the urgency with which the ordinance was cre-
ated, but at the same time allows the conclusion to be drawn, in conjunction with the explanations, 
that loans should only be granted to companies that know and are in a position to repay the loans 
within the specified amortisation period. 

Since it is also required that the loan may only be used for the continuation of the business, a 
company is not in good faith from this point of view if it applies for such a loan in the knowledge 
that the business cannot be continued because of the threat of over-indebtedness or because it 
has already occurred. 

In other words, if the company is aware that it is on the verge of over-indebtedness within the 
meaning of art. 725 CO and that this over-indebtedness cannot be avoided despite the liquidity 
assistance provided under the COVID-19 Ordinance on Joint and Several Guarantees, and if the 
company knows that it will not be able to repay the loan, there is a real risk that the company or 
its organs could be held criminally liable. However, this would also mean that third parties who 
ask the company to apply for a COVID-19 loan in order to repay the claims of these third parties 
would at best be criminally liable for incitement, if all those involved knew at the time of the loan 
application that the loan could not be repaid. In addition, SwissBanking's guidelines for handling 
COVID-19 loans require the banks to reject abusive loan applications. 

2.12 Can the banks refinance themselves with the National Bank? 

The Swiss National Bank has created an SNB-COVID 19 refinancing facility for lending banks. This 
allows the banks to obtain liquidity against the deposit of corporate loans with the SNB. In this way, 
the SNB enables the banks to expand their lending rapidly and on a large scale. Since 11 May 
2020, not only receivables guaranteed by the Confederation under the COVID-19 Solidarity Guar-
antee Ordinance are eligible as collateral, but also receivables secured by cantonal guarantees or 
credit default guarantees. Also accepted as collateral are receivables that are secured within the 
framework of the federal government's start-up solidarity guarantees in cooperation with the can-
tons. 

2.13 Further information 

https://www.admin.ch/gov/de/start/dokumentation/medienmitteilungen.msg-id-78515.html 

https://www.swissbanking.org/de/medien/statements-und-medienmitteilungen/coronavirus-bun-
desrat-und-banken-lancieren-garantieprogramm-kmu-erhalten-rasch-ueberbrueckungskredite 

https://www.swissbanking.org/de/qa-covid-19-kredite.pdf (in German) 

https://www.admin.ch/gov/de/start/dokumentation/medienmitteilungen.msg-id-78515.html
https://www.swissbanking.org/de/medien/statements-und-medienmitteilungen/coronavirus-bundesrat-und-banken-lancieren-garantieprogramm-kmu-erhalten-rasch-ueberbrueckungskredite
https://www.swissbanking.org/de/medien/statements-und-medienmitteilungen/coronavirus-bundesrat-und-banken-lancieren-garantieprogramm-kmu-erhalten-rasch-ueberbrueckungskredite
https://www.swissbanking.org/de/qa-covid-19-kredite.pdf
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https://www.seco.admin.ch/seco/en/home/seco/nsb-news/medienmitteilungen-2020.msg-id-
79006.html 

https://www.snb.ch/en/mmr/reference/pre_20200511/source/pre_20200511.en.pdf  

3. Employment Law 

Angela Hensch, angela.hensch@bratschi.ch 
Tobias Herren, tobias.herren@bratschi.ch 
Hansruedi Wyss, hansruedi.wyss@bratschi.ch 
Adélaïde Babey, adelaide.babey@bratschi.ch 
Kevin Kengelbacher, kevin.kengelbacher@bratschi.ch 

→ back to the table of contents 

3.1 Which measures to protect its employees does an employer have to implement 
under its duty of care and what are the risks in case the employer does not comply 
with its duty of care? 

According to art. 328 CO and art. 6 of the Employment Act (Arbeitsgesetz) the employer is obliged 
to protect the health of its employees. The employer has to take all appropriate measures which 
according to experience and the current state of technology are necessary to protect the employ-
ees. 

In the light of the current spread of the coronavirus, the employer may have to consider the follow-
ing measures de-pending on the kind of business: 

− Instructions of the employer regarding hygiene at the workplace 

− Instruct its employees to stay away from the workplace even if there is only the slightest 
suspicion of an infection 

− Instructions of the employer to perform the work from home (home office) 

− etc. 

Employees with special health risks must be given special protection. Considered to be partcularly 
at risk are persons aged 65 and over and persons who suffer in particular from diseases such as 
high blood pressure, diabetes, cardiovascular diseases, chronic respiratory diseases, illnesses and 
therapies that weaken the immune system or have cancer (according to art. 10b para. 2 and annex 
6 COVID-19 Ordinance-2). With regard to the current spread, Annex 6 of the COVID-19 Ordinance-
2 now defines which people are considered to be particularly at risk. The obligations towards em-
ployees who are particularly at risk are set out in art. 10c of the COVID-19 Ordinance-2. According 
to this provision, the employer must allow and enable its employees who are particularly at risk to 
perform their work duties from home or, if the current job assignment does not allow for the work 
to be performed from home, assign the employee in question a task which can be performed from 
home. Only if the presence of employees who are particularly at risk at the workplace is indispen-
sable for operational reasons, these employees may be held to perform their task at the workplace. 
In this case, the workplace must be designed in such a way that close physical contact with other 
persons is not possible. If such contact cannot be avoided, the employer has to take appropriate 

https://www.seco.admin.ch/seco/en/home/seco/nsb-news/medienmitteilungen-2020.msg-id-79006.html
https://www.seco.admin.ch/seco/en/home/seco/nsb-news/medienmitteilungen-2020.msg-id-79006.html
https://www.snb.ch/en/mmr/reference/pre_20200511/source/pre_20200511.en.pdf
mailto:angela.hensch@bratschi.ch
mailto:tobias.herren@bratschi.ch
mailto:hansruedi.wyss@bratschi.ch
mailto:adelaide.babey@bratschi.ch
mailto:kevin.kengelbacher@bratschi.ch
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protective measures in accordance with the STOP-principe (substitution, technical and organiza-
tional measures, personal protective equipment). If these measures cannot be complied with at the 
workplace, employees who are particularly at risk must be assigned equivalent substitute work 
tasks at the workplace, for which the above-mentioned requirements can be complied with. 

The COVID-19 Ordinance-2 now also explicitly grants employees who are particularly at risk the 
right to refuse to perform their work in case the employer cannot comply with the requirements in 
art. 10c COVID-19 Ordinance-2 or if he or she considers the risk of infection at the workplace to 
be too high despite the protective measures taken by the employer. In these two cases, the em-
ployee who is particularly at risk must be granted leave with continued salary payment. If the em-
ployee exercises his or her right to refuse the performance of work, the employer can demand to 
be provided with a medical certificate. 

Independent of whether the employee is considered to be particularly at risk or not, he or she may 
be entitled to damages or a compensation for pain and suffering, if the employer does not or not 
sufficiently comply with its duty to protect the employees. Under certain circumstances, also em-
ployees who are not considered to be particularly at risk may refuse to perform their work, if the 
employer is in breach of its duty to protect the employees and the performance of work would be 
unreasonable. 

3.2 What are the special duties of loyalty of the employee and how can the employer 
enforce these duties? 

The employee is subject to a general fiduciary duty towards the employer according to art. 321a 
CO. Based on this fiduciary duty and with regard to the current spread of the COVID-19, the em-
ployee must, among other things, follow appropriate instructions of the employer and inform the 
employer about facts which are relevant for the protection of other employees (contacts with in-
fected persons etc.). 

If an employee fails to comply with these duties, the employer may take disciplinary measures and 
may be entitled to damages from the employee. In the event of an unjustified absence from work, 
the em-ployer may stop the salary payments. 

3.3 What are the legal consequences if an employee refuses to appear at the work-
place due to fear of infection? 

In general such refusal constitutes an unjustified refusal to work and the employer has no obligation 
to continue to pay salary. If the employee in question is considered to be particularly at risk, the 
employer’s duties are determined by art. 10c of the COVID-19 Ordinance-2. 

The situation is, however, unclear, if not the employee itself, but a close relative with whom the 
employee lives together (e.g. spouse) is considered to be particularly at risk. Since the prevention 
from work with continued salary payments according to art. 324a CO also applies in case the em-
ployee cannot reasonably be expected to perform the work, the employee could – depending on 
the specific circumstances – be entitled to continued salary payments in such a situation. 



 Legal issues surrounding the COVID-19 pandemic 
 page 11 | 65 

 

3.4 What are the rights of an employee in case he or she falls ill with the COVID-19? 

In case the employee falls ill with the COVID-19, the employer’s statutory or contractual obligation 
to continue salary payments in accordance with art. 324a CO or the applicable public employment 
law applies. If the employer has concluded a collective daily sickness allowance insurance, the 
employee may be entitled to insurance payments based on the applicable insurance policy and 
insurance conditions. 

3.5 Is there a legal obligation for the employer to order working from home where pos-
sible? 

In principle, there is no general legal obligation to order working from home, even where the oper-
ational possibilities allow it. Nevertheless, the employer should endeavour to organise the business 
in such a way (e.g. by activating Business Continuity Management, BMC) that the current recom-
mendations of the Federal Office of Public Health (FOPH) can be complied with. 

An exception has been created with art. 10c para. 1 COVID-19 Ordinance-2 for particularly vulner-
able persons. Under this exception, the employer is obliged to enable particularly vulnerable em-
ployees to carry out their work obligations from home or to assign them equivalent substitute work 
which can be performed from home. For additional information regarding the employer’s duties 
towards employees who are particularly at risk, reference is made to the answer to question 3.1. 

3.6 Is the employee entitled to continued salary payments if he, based on the COVID-
19 Ordinance-2, has to stay at home or in quarantine but cannot perform his work 
from home due to the nature of his profession? 

If the employee belongs to the group of particularly vulnerable persons according to art. 10b 
Para. 2 COVID-19 Ordinance-2 and if working from home is not possible, the employer is primarily 
obliged to assign the employee in question an equivalent substitute work which can be performed 
from home for the same remuneration. The employee in question will only be granted leave with 
continued salary payments, if employment in accordance with paragraphs 1 to 4 of Article 10c 
COVID-19 Ordinance-2 ist not possible (cf. answer to question 3.1) or the employee in question 
considers the risk of infection at the workplace to be too high despite the protective measures taken 
by the employer (art. 10c para. 7 COVID-19 Ordinance 2). 

If an employee, who does not belong to the group of particularly vulnerable persons, goes into self-
isolation due to fear, for example, it is a subjective performance impediment for which the employee 
is responsible. In this case, the employer's obligation to continued salary payments ceases to ap-
ply. If the employee is forced into self-isolation due to a medical or official order, the employer's 
obligation to continued salary payments shall continue to exist in the event of a subjective impedi-
ment to performance for which the employee is not responsible. 
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3.7 Is the employer obliged to continued salary payments if a healthy employee has to 
go into quarantine because he has travelled to a country classified as a risk coun-
try by the Federal Department of Foreign Affairs, contrary to the employer’s in-
structions? 

In such a case, the obligation to continued salary payments does not apply, because the employee 
is responsible for the prevention of performance. However, if the employee is unable to work due 
to the COVID-19, the obligation to continued salary payments remains. 

3.8 Are there any simplifications in the registration for short-time work compensation 
that have been put in place? 

Due to the pandemic, the conditions under which short-time work compensation can be claimed 
have been temporarily eased. For example, the waiting period for compensation for short-time work 
has been abolished, which means that the employer's participation in the loss of working hours is 
no longer required (art. 3 COVID-19 Ordinance-2 on Unemployment Insurance; abolition of art. 50 
para. 2 AVIV). Now, assisting spouses or registered partners of the employer, employees similar 
to employers, fixed-term employees, apprentices and persons working for an organisation for tem-
porary work can also apply for short-time work (art. 1, 2 and 4 of the COVID-19 Ordinance-2 on 
Unemployment Insurance). In addition, the provision according to which employees must first re-
duce their overtime before they can claim compensation for short-time work is no longer applicable 
(abolition of art. 46, para. 4 and 5 AVIV). 

4. Contract law 

Florian S. Jörg, florian.joerg@bratschi.ch 
Marco Rizzi, marco.rizzi@bratschi.ch 
Sandra De Vito Bieri, sandra.devito@bratschi.ch 
Silvia Renninger, silvia.renninger@bratschi.ch 
Liv Bahner, liv.bahner@bratschi.ch 
Adélaïde Babey, adelaide.babey@bratschi.ch 

→ back to the table of contents 

4.1 What applies if the fulfilment of the contract is currently and/or probably not pos-
sible? 

First, the parties should check whether their contracts contain so-called force majeure clauses and 
whether they contain pandemics, epidemics or diseases as recognized events of force majeure. If 
so, the contractual provisions must be complied with. If not, the applicable law must be checked to 
see whether it contains rules on the qualification and consequences of force majeure events (for 
the legal situation in Switzerland see below). 

In any case, the other party should be informed immediately, if applicable, that it is unable to per-
form due to force majeure. One should also try to minimize possible damage as far as pos-sible. 
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4.2 What applies if the fulfilment of the contract is currently and/or probably only pos-
sible under difficult conditions? 

Also in this case, the parties should immediately review their contracts to see whether they regu-
late so-called hardship cases or cases of economic impossibility. If so, these provisions should be 
followed. 

If a change in the economic circumstances of a contract is so radical that it alters the balance of 
the long-term contract in such a way that its performance becomes excessively burdensome for 
one of the parties, such a change in circumstances may be a reason for alteration or even termi-
nation of the contract on the basis of the principle clausula rebus sic stantibus, even in the ab-
sence of an explicit contractual provision. 

In connection with the outbreak of the COVID-19 pandemic and the associated drastic official 
measures, e.g. increased disinfection or safety measures as well as higher costs for the pro-cure-
ment of components or for stricter hygiene controls can increase the costs for a supplier to such 
an extent that the fulfilment of the contract under the agreed conditions could be excessively bur-
densome for him. 

4.3 Question of the time of assertion: must one immediately / may one wait / when 
does one risk losing the legal remedy? 

As a general rule, cases of force majeure and also changes in economic circumstances which 
represent a case of hardship must be immediately asserted to the counterparty and may not be 
delayed. In particular, if contractual clauses on force majeure or hardship and economic impos-
sibility provide for the obligation to notify the other party within a certain period of time, these obli-
gations must be complied with, as otherwise one risks the loss of rights. 

4.4 Is it possible to terminate long-term contracts for good cause? 

Yes, under Swiss law, any long-term contract can in principle be terminated for good cause, even 
if this is not provided for in the contract. In contrast to the clausula rebus sic stantibus, the right to 
terminate for good cause does not require a disproportion between performance and consideration, 
but only changed circumstances, e.g. due to the outbreak of the COVID-19 pandemic, which make 
it objectively and subjectively intolerable for one party to remain bound by the contract. However, 
the latter is in particular not fulfilled if one hesitates with the termination for good cause or fulfils the 
contract despite the existence of a good cause. Accordingly, the termination must be notified to the 
counterparty without reservation immediately after the occurrence of the good cause, whereby a 
short reflection period (depending on the circumstances e.g. one week) still seems acceptable. 

4.5 Is the current crisis a case of force majeure? 

In general, under Swiss law, an event shall only be considered as force majeure event if it objec-
tively prevents a party from fulfilling its obligations. Force majeure is an extraordinary external event 
connected with elementary forces or the actions of third parties which are not expected and not 
foreseeable and which cannot be prevented by the application of due care. 
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It is to be assumed that the outbreak of the COVID-19 pandemic and the associated official 
measures can in principle be qualified as an event of force majeure under Swiss law. In addition to 
the declaration of a nationwide emergency by the Federal Council and the drastic measures taken 
in this regard, this is also supported by (i) the qualification as a pandemic by the World Health 
Organization, (ii) the issuance of so-called "certificates of force majeure" to Chinese companies by 
the Chinese Council for the Promotion of International Trade and (iii) a recent dec-laration by the 
French Ministry of Economics and Finance that the pandemic is to be considered a force majeure 
event for companies. However, it must always be examined on a case-by-case basis to determine 
whether this actually prevents a contracting party from fulfilling its obligations under the contract. 

4.6 What effects does force majeure / clausula rebus sic stantibus / termination for 
good cause have on contracts subject to Swiss law? 

Unless such contracts contain explicit provisions on these matters, a case of force majeure gener-
ally leads to the application of art. 119 of the Swiss Code of Obligations (impossibility of perfor-
mance). The affected party is released from its obligation to perform without becoming liable for 
damages. The other party can only claim back amounts which the affected party has already re-
ceived without having provided its contractual service in return (e.g. pre-payments). 

As far as the conditions of clausula rebus sic stantibus in connection with cases of hardship or so-
called economic impossibility are fulfilled, the parties can agree on changed conditions or even 
agree to terminate the contract. If one of the parties insists that the contract continues unchanged, 
it is up to the court to adapt the contract to the circumstances, the extent of this adaptation being 
at the discretion of the court. 

If the conditions for termination for good cause are met, the party entitled to terminate the con-tract 
may do so. If the notice of termination is given in promptly, it will lead to the termination of the 
contract in question ex nunc, i.e. from the moment the notice of termination is received by the other 
party. It should be noted, however, that unjustified termination without good cause has no legal 
effect, i.e. according to the principle of pacta sunt servanda, this would not result in the termination 
of the continuing obligation. 

4.7 How does force majeure affect contracts subject to the CISG? 

If the parties to an international sales of goods contract have agreed on Swiss law, the United 
Nations Convention on Contracts for the International Sale of Goods (CISG) shall apply - unless 
the applicability of the CISG has been expressly excluded. If the parties have not made a choice 
of law, the CISG shall apply under the conditions of art. 1 para. 1 CISG. 

According to art. 79 CISG, a party may not be liable for non-performance if it proves that the non-
performance is due to an impediment beyond its control and that it could not reasonably be ex-
pected to avoid or overcome such impediment or its consequences. Accordingly, the seller for 
instance, shall not be liable for an impediment to performance resulting from force majeure. If per-
formance is objectively impossible in the long term, the claim for performance shall be void. 
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If the CISG is applicable, the chances are good that the affected party to the contract can suc-
cessfully invoke force majeure. The party relying on force majeure must be able to prove that, for 
example, delivery was not made or was delayed due to the COVID-19 pandemic. 

4.8 What are the consequences on flight bookings already made? 

The European Regulation establishing common rules on compensation and assistance to passen-
gers ([EC] No 261/2004) applies in Switzerland under the Agreement on air transportation between 
the EC and Switzerland. It applies to all flights departing from a Swiss or EU airport as well as to 
flights from a third country to Switzerland or the EU by a Swiss or EU carrier. It. The federal Ordi-
nance on Air Transport, on the other hand, essentially reproduces the Montreal Convention for the 
Unification of Certain Rules for International Carriage by Air. 

In the event of cancellation of a flight by an airline (for whatever reason), Article 5 of the Regulation 
obliges the operating air carrier to offer passengers a choice between: 

a) Reimbursement; 

b) Re-routing at the earliest opportunity (which may involve considerable delay in the current 
context); or  

c) Re-routing at a later date at the passenger's convenience (voucher) – which is the current 
practice of the majority of the airline operators. 

The European Commission has issued guidance with regard to COVID-19 which specifies, with 
regard to reimbursement, that when the passenger booked the outbound and return flight sepa-
rately and the outbound flight is cancelled, the passenger is only entitled to reimbursement for the 
cancelled flight, i.e. the outbound flight. If the outward and return flights are part of the same res-
ervation, passengers should be offered two options if the outward flight is cancelled: reimburse-
ment of the full amount of the ticket or rerouting on another flight for the outward flight. 

Finally, the additional compensation provided for under Article 7 of the Regulation is not due if the 
cancellation is caused by extraordinary circumstances which could not have been avoided (art. 5 
para. 3 of the Regulation). 

5. Insurance law 

Mirco Ceregato, mirco.ceregato@bratschi.ch 

→ back to the table of contents 

5.1 I would like to cancel my trip. Does my insurance pay? 

If appropriate travel cancellation insurance has been taken out, cancellation of the trip due to an 
epidemic in the destination country is normally covered and the insurance must pay the costs not 
reimbursed by the tour operator, hotel or travel company to the policyholder in the event of an 
epidemic, such as the COVID-19 epidemic, in one of the affected holiday countries. However, since 
the World Health Organization declared a pandemic on 11 March 2020, an exclusion in the respec-
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tive General Terms and Conditions of Insurance (GTC) has often been applied in favor of the in-
surance companies. Whether the travel cancellation insurance pays because of a trip that cannot 
be carried out due to COVID-19 therefore depends on the respective insurance contract and the 
related GTC. 

6. Pharma & Healthcare 

Ursula Eggenberger Stöckli, ursula.eggenberger@bratschi.ch 
Felix Kesselring, felix.kesselring@bratschi.ch 

→ back to the table of contents 

6.1 Is there a special regime for the dispensing of medicinal products? 

Yes, but only for certain medicinal products. The Swiss Federal Council has limited the amount of 
me-dicinal products that can be dispensed. Since 18 March 2020, doctors, pharmacies and other 
dispensing agencies (e.g. drugstores) are only allowed to dispense one package per purchase to 
their customers. This affects: 

− medicinal products of dispensing categories A and B with a doctor's prescription; 

− medicinal products in dispensing category D without a doctor's prescription, provided 
they are included in the list in art. 1 lit. b of the Federal Ordinance on the Restriction of 
the Dispensing of Medicinal Products (Verordnung über die Beschränkung der Abgabe 
von Arzneimitteln). These are mainly medicinal products for pain, fever, inflammation and 
cough. 

− other medicinal products are not affected and can be dispensed as before. 

An exception to the one-pack rule exists for chronically ill persons: They may be given medicines 
in the quantities prescribed by the doctor or to cover their needs for a maximum of two months. 

6.2 May non-compliant medical devices be placed on the market? 

Yes, provided Swissmedic authorises it. On request, Swissmedic can authorise the placing on the 
market and putting into service of medical devices for which no conformity assessment procedure 
has been carried out (or only in third countries). Examples: respiratory equipment, protective masks 
or tests. A precondition is that their use for the prevention and control of coronavirus in Switzerland 
is in the interest of public health or patient safety or health and that, taking into account their in-
tended purpose, compliance with the essential requirements as well as efficacy and performance 
are adequately demonstrated. 

An application can be made by a Swiss distributor (e.g. manufacturer, wholesaler, importer), by a 
healthcare institution (e.g. hospital, nursing home) or another institution (e.g. federal authority, can-
tonal authority, association, federation). 

Face masks may be placed on the market without an authorisation if they are intended exclusively 
for non-medical use (e.g. in hairdressing salons or for general use by the general public) and their 

mailto:ursula.eggenberger@bratschi.ch
mailto:felix.kesselring@bratschi.ch


 Legal issues surrounding the COVID-19 pandemic 
 page 17 | 65 

 

functionality has been verified by a Swiss accredited testing laboratory. However, such face masks 
may not be used in hospitals or medical practices for direct contact with patients. 

6.3 Can my company be obliged to produce? 

Yes. If the supply of essential medical products cannot be guaranteed in any other way, the Federal 
Council can oblige manufacturers to produce essential medical products in accordance with Ap-
pendix 4 of COVID-19 Ordinance 2, to prioritise the production of such products or to increase 
production volumes. The Confederation may make contributions to this production, but only if the 
manufacturers suffer financial disadvantages as a result of the change in production or the cancel-
lation of private orders. 

6.4 Are there any alleviations regarding the authorisation of medicinal products? 

Yes, medicinal products manufactured with certain active substances for the treatment of CO- 
VID-19 patients may be placed on the market without a marketing authorization after submission 
of an application for authorization for a medicinal product containing one of these active substances 
until the decision on authorization by Swissmedic. The active substances are listed in Annex 5 of 
COVID-19 Ordinance 2 (currently hydroxychloroquines, lopinavir/ritonavir, remdesivir, tocili-
zumab). Swissmedic can also authorise deviations from the applicable legal requirements for ther-
apeutic products within the framework of the examination of marketing authorisation applications 
on the basis of a risk/benefit analysis. 

Changes to the authorisation of a medicinal product authorised in Switzerland with an active sub-
stance according to Annex 4, point 1 of COVID-19 Ordinance 2, which is used in Switzerland for 
the prevention and control of coronavirus, may be implemented immediately after submission of a 
corresponding application for a change. Swissmedic can also authorise deviations from the appli-
cable legal requirements for medicinal products on the basis of a risk/benefit analysis. 

Swissmedic can also authorise deviations from the manufacturing process authorised within the 
framework of the marketing authorisation, on the basis of a risk/benefit analysis for medicines for 
the prevention and control of coronavirus in Switzerland. It lays down criteria under which the per-
son responsible for technical matters can grant an early market release for medicinal products for 
the prevention and control of coronavirus in Switzerland. 

6.5 Are there any export restrictions for medicinal products or medical devices? 

Yes, but only for certain ones. Since 26 March 2020 and 4 April 2020, respectively – similar to the 
EU – an authorisation from the State Secretariat for Economic Affairs (SECO) is required for the 
export of certain protective equipment and certain essential medical products. The products con-
cerned are listed in Appendix 3 of the COVID-19 Ordinance-2: certain protective glasses and vi-
sors, mouth-nose protective equipment, protective clothing and active substances or medicinal 
products containing certain active substances (Propofol, Rocuronium Bromide, Atracurium Be-
silate). Anyone who exports these products without an authorisation may be fined. Import, transit 
and brokerage are not covered by the authorisation requirement. 
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Authorisation processing is carried out via ELIC (electronic licensing platform) and the SECO gen-
erally issues the authorisation within 5 working days. Important: Authorisation is only granted if the 
need for the equipment/products for health facilities, other medical personnel, patients, civil de-
fence and civil protection as well as authorities and organisations for rescue and security in Swit-
zerland is sufficiently covered. SECO consults with domestic and foreign authorities to assess this. 

There are various exceptions to the export authorisation requirement. For example, no SECO au-
thorisation is required for exports to the EU, Norway, Iceland, the United Kingdom, the Faroe Is-
lands, Andorra, San Marino and the Vatican City (but only if these countries have reciprocal rights). 

6.6 Are there import easements for medicinal products? 

Yes, pharmacists who have pharmaceutical responsibility in a hospital pharmacy are allowed to 
import unauthorised medicinal products with active substances according to Appendix 5 CO- 
VID-19-Regulation 2 for the treatment of COVID-19 patients. The requirements of Article 49 of the 
Federal Pharmaceutical Authorisation Ordinance do not apply. 

In addition, Swissmedic can authorise the temporary marketing of a medicinal product to cover the 
temporary unavailability of an identical medicinal product authorised in Switzerland, provided that 
no essentially identical medicinal product is authorised and available in Switzerland. The normal 
out-of-stock requirements do not apply. 

6.7 Is there a special regime for healthcare professionals? 

Yes, there is, see the next question regarding healthcare institutions. 

A specific regulation only for healthcare professionals applies with regard to entry into Switzerland: 
Specialists who are of great importance in connection with the health sector may continue to enter 
Switzerland despite extensive entry restrictions, and they will also be issued with a visa if the re-
quirements are met. 

6.8 Is there a special regime for healthcare institutions (pharmacies, drugstores, hos-
pitals, clinics, medical and dental practices, etc.)? 

Yes, indeed. Pharmacies, drugstores and shops for medical aids (e.g. glasses, hearing aids) may 
remain open provided they have a protection scheme in place (see below). The same applies (from 
20 April 2020) to healthcare institutions such as hospitals, clinics, medical and dental practices, 
veterinary practices, Spitex services, and practices and institutions of healthcare professionals 
(e.g. chiropractors, physiotherapists, osteopaths, occupational therapists, midwives, nutritionists, 
optometrists, psychologists, psychotherapists, nursing staff, acupuncturists, opticians, dental hy-
gienists, alter-native practitioners, homeopaths, podiatrists, TCM therapists) 

However, first of all, all these institutions must comply with the recommendations of the Federal 
Office of Public Health (FOPH) regarding hygiene and social distancing. The number of people 
present must be limited accordingly, and crowds of people must be prevented.  
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In addition, each institution must develop and implement a protection scheme. This scheme must 
ensure that the risk of transmission is minimized for customers, visitors and persons working in the 
institution. In collaboration with SECO, the FOPH has defined the objectives of the protection 
schemes (https://backtowork.easygov.swiss/). The individual sectoral or professional associations 
should also have drawn up rough concepts. These rough concepts implement the FOPH's and 
SECO's requirements in specific sectors and should show the individual institutions as clearly as 
possible how the objectives are to be met. However, the facilities are responsible for the company-
specific protection scheme. The company-specific protection scheme should be based on the spec-
ifications of the FOPH/SECO and of the industry and professional associations, respectively. 

The company-specific protection schemes must show which of the various available protection 
measures are used in detail on site. These include, for example, the design of the registration and 
entrance area to ensure the required distances, the restriction of service areas used and the num-
ber of persons present, the provision of disinfectants, the use of protective equipment such as 
protective masks and gloves if necessary, the periodicity of cleaning and disinfection of the prem-
ises, equipment and objects. The protection concept scheme on the specific activity and the avail-
able premises. 

If there is no adequate protection scheme or if it is not observed, the competent authorities will 
close the institution. 

Another special provision is that hospitals and clinics (public and private) (but not doctors' surger-
ies) must ensure that the supply of drugs for COVID-19 patients and for other medically urgent 
examinations and treatments (e.g. with sedatives and muscle relaxants) is guaranteed in the out-
patient and inpatient sectors. 

Hospitals and clinics are therefore only allowed to plan elective procedures (elective surgery) in 
both the outpatient and inpatient areas if sufficient stocks of important drugs allow this. The Federal 
Council recommends that suppliers exercise restraint with regard to deliveries of all non-COVID 
orders – i.e. those not authorised by the FOPH – and in principle only initiate deliveries for an 
approximate two-week requirement (based on previous year's figures). This should also apply to 
deliveries to medical practices (including dentists and veterinarians) and outpatient institutions. 

Furthermore, the cantons must ensure that sufficient capacity (namely beds and specialist staff) is 
available in (public and private) hospitals and inpatient clinics for COVID-19 patients as well as for 
other medically urgent examinations and treatments (namely beds and specialist staff), especially 
in the intensive care and general internal medicine departments. For this purpose, cantons may 
oblige hospitals and clinics (i) to make their capacities available in the inpatient sector or to keep 
them available on call; and (ii) to restrict or discontinue non-urgent (inpatient and/or outpatient) 
examinations and treatments: 

Non-urgent medical examinations, treatments and therapies (interventions) are, in particular, inter-
ventions that can be carried out at a later date without the person concerned being expected to 
suffer disadvantages that go beyond minor physical and psychological discomfort and impairments 
are considered to be non-urgent. Also not considered to be urgent are those interventions that are 
predominantly or completely aesthetic in purpose, to increase performance or wellbeing (e.g. lip 
injection). 

https://backtowork.easygov.swiss/
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Interventions, however, are urgent, when, if not performed, lead to a reduction in life expectancy, 
permanent damage, a considerable risk of a considerable deterioration in the state of health or 
emergency hospitalisation, or which deteriorate the quality of life to an extraordinarily high degree. 
Examples of urgent interventions are in particular: 

− tumour surgery of all disciplines with an otherwise damaging or fatal course, 

− vascular operations which, if omitted, lead to permanent loss of function of an extremity, 

− irreponsible or incarcerated hernias of any kind, 

− joint operations which, if omitted, lead to a permanent restriction of function, 
fractures that cannot be treated conservatively, 

− back operations with symptoms of failure or uncontrollable pain, 
− all interventions around pregnancy and birth, 

− acute pain conditions requiring surgical therapy, 
− interventions for infectious conditions that cannot be controlled conservatively (e.g. ab-

scesses), 
− restoration of the functionality of medical personnel, 

− telemedical services, 
− preventive services for children and adolescents (vaccinations). 

Important: There is no exhaustive list of urgent interventions. It is ultimately up to the healthcare 
professionals to decide whether an intervention is necessary or not. 

6.9 Do health market participants have to report something to someone? 

Yes. Hospitals, manufacturers and distributors of medicinal products are obliged to report regularly 
to the Therapeutic Products Division of the Organisation of National Economic Supply the current 
stocks of certain medicinal products. The medicinal products concerned are listed in Annex 4 par-
agraph 1 of COVID-19 Ordinance 2. Laboratories, manufacturers and distributors of in-vitro diag-
nostics (so-called «COVID-19 tests») are obliged to regularly report the current stocks of such tests 
to the Spiez Laboratory. The Coordinated Medical Service (KSD) may also ask companies that 
store important medical goods according to Annex 4 to provide information on their stocks. 

On the basis of these reports, the Federal Office of Public Health (FOPH) can procure missing 
essential medical goods in accordance with Appendix 4, the KSD can distribute them and the Con-
federation can deliver them for COVID-19 patients directly or indirectly to the cantons, non-profit 
organisations and third parties (e.g. laboratories, pharmacies). COVID-19 tests are allocated by 
the Spiez laboratory. The costs (excluding delivery costs) are borne by the recipients. 

6.10 Can my warehouse be cleared? 

Yes: If the supply of important medical goods cannot be guaranteed, the Federal Department of 
Home Affairs (FDHA) may, among other things, oblige public health institutions that have sufficient 
stocks of medicinal products in accordance with Appendix 4, point 1 of COVID-19 Ordinance 2 to 
deliver parts of their stocks to other health institutions. The FDHA can also have essential medical 
products available in companies confiscated.  
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6.11 Who bears the costs of diagnostic molecular biological analyses? 

The costs of diagnostic molecular biological analyses for SARS-CoV-2 in sympathetic persons who 
fulfil the clinical criteria according to the suspicion, sampling and reporting criteria of the FOPH 
dated 18 May 2020 are paid by the health insurance or accident insurance company or the military 
insurance system. In other cases, the costs are borne by the canton in which the person concerned 
is resident. If a person requests a laboratory analysis without medical or epidermal-miological ne-
cessity, the person (or his employer) pays for the analysis himself. 

Analysis for antibodies against SARS-CoV-2 (e.g. by ELISA or rapid tests) or for SARS-CoV-2 
antigens is currently not included in the list of analyses and is not paid for by health insurance 
companies. 

Further details are available here:  
https://www.bag.admin.ch/dam/bag/de/dokumente/kuv-leistungen/leistungen-und-tarife/Analysen-
liste/faktenblatt-coronavirus-verguetunganalyse.pdf.download.pdf/Faktenblatt_Corona-
virus%E2%80%93Verg%C3%BCtung_der_Analyse_und_der_medizinschen_Leistungen.pdf  

7. Public Law 

Isabelle Häner, isabelle.haener@bratschi.ch 

→ back to the table of contents 

7.1 How is the division of powers between the Confederation and the Cantons regu-
lated? 

Once the Federal Council declares an extraordinary situation according to art. 7 of the Epidemics 
Act of 28 September 2012, the Cantons have to comply with the measures of the Federal Council. 
These measures are enacted in the COVID-19 Ordinance 2 («Ordinance»). Unless otherwise pro-
vided in this ordinance, the Cantons retain their competences (art. 1a of the Ordinance). Within the 
scope of the Ordinance, the Cantons no longer have any legislative power. Instead, they must 
enforce the federal regulations. Consequently, if a field of law is regulated by the Confederation, 
this regulation is final. For example, the Cantons may not regulate the hotel industry any differently 
than the Confederation (cf. art. 6 para. 3 lit. n of the Ordinance). Nor may the Cantonal enforcement 
authorities avoid the Ordinance through their enforcement actions. For example, a Cantonal en-
forcement authority may not singlehandedly close a point of sale of a telecommunications provider, 
as such stores are excluded from the businesses to be closed. Cantonal curfews are also incom-
patible with the COVID-19 Ordinance 2 (cf. art. 7c of the Ordinance). 

However, the Cantons may, for example, regulate visiting hours in old people's home or hospitals 
or issue visiting bans, as the Ordinance does not contain any regulation within this field. For in-
stance, the Canton of Zug has issued such a visiting ban. 
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7.2 May the Cantons suspend the activities of the industry or the construction sites? 

A Canton may order a restriction or suspension of the activities of certain sectors of the economy 
for a limited time and in specific regions if, as a result of the epidemiological situation, there is a 
special risk to the health of the population in this Canton and insofar as the approval of the Federal 
Council has been obtained (art. 7e para. 1 of the Ordinance). The specific requirements are listed 
in art. 7e para. 2 of the Ordinance. In particular, a request by a Canton will only be approved if 
such Canton has insufficient capacity in the healthcare sector even after support is provided by 
other Cantons and if the economic sectors concerned are highly unlikely to be able to implement 
the preventive measures on constructions sites and industry. Generally, it appears that the ap-
proval by the Federal Council of a request is subject to strict conditions. 

However, worksites that credibly demonstrate to Cantonal workplace health and safety inspec-
torate that they are implementing the preventive measures may continue to operate (art. 7e of the 
Ordinance). 

7.3 Are deadlines also suspended in Cantonal administrative procedures? 

The Federal Council has issued the «Ordinance on the suspension of the deadlines in civil and 
administrative procedures for the maintenance of justice regarding the coronavirus (COVID-19)». 
According to this ordinance, the suspension of the deadlines over the Easter holidays already be-
gun at 00.00 a.m. on 21 March 2020, when the ordinance came into force, and apply until 
19 April 2020. 

The suspension of the deadlines in Cantonal administrative procedures and appeal procedure de-
pends on the corresponding Cantonal regulations. Many Cantonal administrative procedure laws 
do not stipulate a suspension of deadlines over the Easter holidays, therefore, these procedures 
are not affected by the Ordinance of the Federal Council and the deadlines continue to run. At least 
until specific Cantons issue a corresponding regulation. This applies in particular to the Canton of 
Berne whose «Verwaltungsrechtspflegegesetz» (VRPG/BE) does not provide for a suspension 
over the Easter holidays. The same applies in the Canton of Zurich regarding all matters of admin-
istrative justice for which the administrative court does not have jurisdiction. However, there is a 
suspension of deadlines over the Easter holidays in procedures before the administrative court 
(§ 71 of the «Verwaltungsrechtspflegegesetz» (VRG/ZH) with reference to art. 145 CPC), which is 
why these deadlines are currently suspended. In the following fields of law, however, no deadline 
suspensions apply in the Canton of Zurich: in tax matters, in appeals against decisions regarding 
public procurement and in violence protection proceedings. 

7.4 Is it possible to challenge the measures enacted by the Federal Council which im-
mediately entered into effect? 

Generally, acts of the Federal Council may not be directly challenged as such in the Federal Su-
preme Court (art. 189 para. 4 of the Federal Constitution). However, this does not exclude the pos-
sibility that a Federal Council ordinance, such as the COVID-19 ordinance 2, may be reviewed for 
its constitutionality during the appeal procedure against a decision based on this Federal Council 
ordinance. If the ordinance is unconstitutional, it will in principle not apply in the particular case (cf. 
art. 190 of the Federal Constitution). However, such a Federal Council ordinance will apply in cases 
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where it merely executes a provision that is already stipulated in federal law enacted by Parliament 
(such as the Epidemics Act in this case) (cf. art. 190 of the Federal Constitution). Therefore, such 
an ordinance would also have to be applied, even in case of unconstitutionality. In contrast, an 
emergency ordinance based directly on art. 185 para. 3 of the Federal Constitution (emergency 
ordinances for the protection of internal or external security), such as the COVID-19 Ordinance on 
joint and several guarantees, may be reviewed without restriction. 

The examination of the ordinance of its conformity with the superior federal act is possible without 
restriction, since it is examined whether the ordinance complies with the provisions of the federal 
act (compliance with the delegation principles) and whether it does not violate its content. 

Overall, there is nevertheless a major limitation of the legal protection: According to art. 83 lit. a of 
the Federal Supreme Court Act and art. 32 para. 1 lit. a of the Federal Administrative Court Act the 
appeal to the Federal Supreme Court or to the Federal Administrative Court against decisions 
relating to the internal and external security of the country is inadmissible unless international law 
grants a right to judicial assessment (e.g. art. 6 para. 1 of the ECHR). 

8. Civil procedure 

Mirco Ceregato, mirco.ceregato@bratschi.ch 
Daniel Glasl, daniel.glasl@bratschi.ch 
Thibault Fresquet, thibault.fresquet@bratschi.ch 

→ back to the table of contents 

8.1 What is the current status of regulation ? 

On 20 April 2020, the Federal Council promulgated the Ordinance introducing measures related to 
coronavirus in the field of justice and procedural law («Ordinance COVID-19 Justice and Proce-
dural Law»). It is valid until 30 September 2020 and replaces the Ordinance on the suspension of 
deadlines in civil and administrative proceedings in order to maintain the good administration of 
justice due to the COVID-19 crisis, which was adopted by the Federal Council on 20 March 2020. 

8.2 Is the Status Quo promoted by the Order of 20 March 2020 still applicable? 

No. With the enactment of Ordinance COVID-19 Justice and Procedural Law of 20 April 2020, all 
courts and other authorities must, in accordance with the Code of Civil Procedure, continue ongo-
ing proceedings (and thus all civil proceedings) and conduct hearings. 

8.3 What should one observer in civil proceedings during the enactment period of the 
Ordinance? 

In principle, hearings must be conducted in the simultaneous physical presence of the court and 
the parties, respecting the recommendations of the Federal Office of Public Health regarding 
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hygiene and social distancing. Exceptionally, the use of video conferencing solutions is allowed 
under the following conditions: 

a) The agreement of the parties is a precondition; or the urgency of the situation so requires; 

b) The consent of the parties or the person being questioned is not required for the use of 
videoconferencing for the examination of witnesses and the questioning of experts; 

c) Exclusion of the public from videoconferences is permitted, with the exception of accred-
ited media representatives; 

d) In proceedings under matrimonial law, special regulations apply to the use of videocon-
ferences or telephone conferences (cf. art. 3). The same applies to proceedings for the 
protection of children and adults (cf. article 6). 

The following principles must be observed when using videoconferences/teleconferences: 

a) Simultaneous transmission of sound and, where appropriate, image between all partici-
pants; 

b) In the case of the hearing of witnesses and the preparation of expert opinions, a sound 
recording and, where appropriate, a visual recording shall be made for inclusion in the 
proceedings; 

c) Guarantee of data protection and security (in particular end-to-end encryption and server 
in CH/EU). 

A hearing may be waived if (i) it is not possible or unreasonable to hold a hearing even by vide-
oconference/teleconference, (ii) there is an emergency, and (iii) there are no justified grounds to 
prevent it. In particular, justified ground means when a party without legal knowledge participates 
in the proceedings without being represented by a lawyer or when the judge must be able to ques-
tion the parties and where the parties do not waive the need for a hearing (in case of application 
of Article 6 of the ECHR). In principle, the court must give the parties the opportunity to state their 
position before a decision is taken on whether or not to waive a judicial hearing (right to be heard). 
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8.4 How do the cantonal judicial authorities implement the Federal Ordinance? 

Canton Subject Measures 

AG Hearings As of 1 May 2020, court hearings (including non-emergency hearings) will be con-
ducted as follows: 
− Spectators are in principle not admitted. 
− Media representatives are generally admitted upon prior registration. However, the 

number of participants may be limited on a case-by-case basis. It is also possible, 
depending on the case, to order a total exclusion of the public. 

− The following persons are not allowed to participate in the hearings: (i) persons who 
are particularly at risk (e.g. due to pre-existing conditions such as diabetes, immu-
nodeficiency therapies, etc.); (ii) persons who are ill, feel unwell or suffer from symp-
toms such as cough, sore throat, fever, etc.; (iii) persons who have been in contact 
with sick persons in the last two weeks (not only with regard to coronavirus). 

− Current recommendations of the FOPH regarding hygiene, distance, etc. to mini-
mize the risk of infection must be observed. 

− In some cases, technical means (e.g. video recording) may be used or the hearing 
may take place in external premises. The decision on the conduct and modalities of 
a hearing is the responsibility of the management of the proceedings. 

 Deadlines No information 

 Detailed 
information  

https://www.ag.ch/media/kanton_aargau/jb/dokumente_6/Durchfuehrung_von_Ge-
richtsverhandlungen.pdf 

AI  No information 

AR Hearings From 27 April 2020, the Appenzell Ausserrhoden Cantonal Court will resume hearings 
in strict compliance with the recommendations of the FOPH.  
Only persons who have a task to perform or rights to exercise will take part in the 
hearings. In principle, accredited media representatives are permitted to take part in 
the public hearings, provided that the rules on distance can be complied with due to 
the space available. It is recommended to contact the court registry by telephone in 
advance. The participation of other visitors is strongly limited. You are requested to 
inquire by telephone in advance with the court registry whether participation in a hear-
ing is possible. 
People who are ill or who have symptoms of a cold (fever, cough, shortness of breath, 
etc.) will not be admitted to the hearing. 

 Deadlines  No information 

 Detailed 
information 

https://www.ar.ch/gerichte/kantonsgericht/coronavirus-massnahmen-kantonsgericht/ 

BL Hearings The Executive Council of the Courts of the Canton of Basel-Landschaft has decided 
that hearings with the parties will resumed at the level of the courts of first instance on 
Monday, 4 May 2020. 
As far as the cantonal court is concerned, it will continue in May to deal only with cases 
regarding urgent decisions and detention hearings. 
At the same time, the counters of the public administration will also be reopened. In 
case of doubt, please contact the court in question by telephone at the relevant main 
number. 

 Deadlines No information 

 Detailed 
information 

https://www.baselland.ch/politik-und-behorden/gerichte 
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Canton Subject Measures 

BS Hearings  Even after the Federal Council declared an extraordinary state of affairs in accordance 
with art. 7 of the Epidemics Act, all courts in the Canton of Basel-Stadt continued to 
perform their duties within the limits of their possibilities and with the resources at their 
disposal. 
Parties to the proceedings or persons seeking information are requested to contact the 
offices of the competent courts by telephone. 
Court of appeal 
− Hearings in the Court of Appeal are temporarily held behind closed doors and in ac-

cordance with the rules of distance. However, accredited media representatives will 
be admitted, provided that the space available allows the recommended distance to 
be respected. Media representatives are requested to announce themselves by tele-
phone in advance. 

− From 20 April counters will be open at the usual times. 
Civil court 
Conciliation procedure 
− The conciliation authority of the civil court conducts conciliation hearings in accord-

ance with the FOPH's recommendations on hygiene and social distance. 
− The parties and their legal representatives receive appropriate information with the 

summons.  
Judicial Proceedings 
− The civil court conducts hearings in accordance with the FOPH's recommendations 

on hygiene and social distance. 
− The parties and their legal representatives receive appropriate information with the 

summons. 
− Due to the space available, the number of persons present at public hearings is also 

very limited. 
− Oral requests for superprovisional or precautionary measures must be announced in 

advance by telephone (see the telephone numbers of the court registries: Telefon-
nummern der Gerichtskanzleien). 

 Detailed 
information 

General: https://www.gerichte.bs.ch/Hinweis-zu-Covid-19.html 
Court of appeal: https://www.appellationsgericht.bs.ch/hinweis-zu-covid-19.html  
Civil Court/ Conciliation procedure: 
https://www.zivilgericht.bs.ch/schlichtung.html#page_section3_section1 
(Schlichtungsverfahren) 
Civil Court / Judicial proceedings: https://www.zivilgericht.bs.ch/gerichtsverfahren.html 

BE Hearings Judicial proceedings  
− From 20 April 2020, all hearings will resume, provided that health safety measures, in 

particular distance regulations, can be complied with. 
− The hearings will be held in camera. A limited number of media representatives may 

be admitted on a case-by-case basis. 
Conciliation procedure 
see for the different regions: https://www.justice.be.ch/justice/fr/index/justiz/organisa-
tion/obergericht/ueber_uns/schlichtungsbehoerden.html 

 Deadlines No information 

 Detailed 
information 

https://www.justice.be.ch/justice/fr/index/zivilverfahren/zivilverfahren/verhandlun-
gen.html 
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Canton Subject Measures 

FR Hearings In principle, meetings may be held in strict compliance with the regulations, directives 
and recommendations of the health authorities. 
The courts may resume or reschedule the conduct of their hearings if they can be pro-
vided with a room that meets the requirements of the applicable health directives (the 
list of authorized courtrooms and maximum capacities is to be drawn up by the Office of 
Justice). Remote communication (telephone conferences, video-conferences, etc.) may 
be considered. 
The authorities remain flexible in the organisation of meetings and hearings if the parties 
are affected in their organisation by coronavirus-related measures. 
The counters are open, provided that the instructions regarding social distance are re-
spected. It is possible to make an appointment by telephone. 

 Deadlines In proceedings pending before Fribourg judicial authorities subject to the control of the 
Council for the Judiciary, the extendable deadlines set in days between 17 March 2020 
and 19 April 2020 will be automatically extended to 25 May 2020. This is subject to ad-
aptations, exceptional cases and other federal and cantonal provisions. 
It is up to the judicial authorities to make express reference to exceptional cases in which 
the nature of the case or the interests of the parties oppose such deadline extension. 
The judicial authorities are requested to extend until 25 May 2020 the deadlines for 
which extension requests have been received from 17 March 2020 onwards. 

 Detailed 
information 

https://www.fr.ch/cmag/institutions-et-droits-politiques/justice/covid-19-mesures-prises-
par-le-pouvoir-judiciaire-fribourgeois 

GE Hearings For the time being, hearings in the civil, criminal and administrative fields will be limited 
to cases where compliance with hygiene and distance measures can be maintained. 
Hearings will be held in camera. Access to the premises of the Judiciary is limited to 
persons who have been summoned to a hearing or examination of a case and who have 
been authorized to do so.  
Temperature controls are carried out at the entrances.. 
− Civil court (Tribunal de première instance, baux et loyers):  

http://ge.ch/justice/tribunal-civil 
− Commission de conciliation en matière de baux et loyers:  

http://ge.ch/justice/commission-de-conciliation-en-matiere-de-baux-et-loyers 
− Tribunal de protection de l'adulte et de l'enfant:  

http://ge.ch/justice/tribunal-de-protection-de-ladulte-et-de-lenfant 
− Tribunal des prud’hommes : http://ge.ch/justice/tribunal-des-prudhommes 
− Cour de justice: http://ge.ch/justice/cour-de-justice 

 Deadlines See above 

 Detailed 
information  

http://ge.ch/justice/covid-19-informations-importantes  

GL Hearings  Courts and the Conciliation Authority in Glarus have reduced the number of hearings. In 
particular, the hearings dealing with matters that cannot be postponed for legal or factual 
reasons. 

 Deadlines No information 

 Detailed 
information 

Courts: https://www.gl.ch/rechtspflege/gerichte.html/285 
Conciliation Authority:  
https://www.gl.ch/rechtspflege/kantonale-schlichtungsbehoerde.html/316 

GR  Currently, participation in hearings is subject to the federal coronavirus requirements on 
the required 2 meters distance, thus significantly limiting the number of participants or 
often precluding the hearings themselves. Registration is mandatory but does not guar-
antee participation.  
No information on hearings and deadlines 
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Canton Subject Measures  

JU Hearings No update yet! 
All non-emergency hearings will not take place until 30 April 2020. Urgent cases include 
hearings on care facilities, legal mortgages, spousal protection measures and other pre-
cautionary measures. 
In other cases, the competent judge shall decide on the urgency of a hearing. 
Except in cases of urgency (see above) or in special situations, such as reduced pre-
scription periods, all information and decisions shall be suspended until 20 April 2020. 

 Deadlines In proceedings pending before the judicial authorities subject to the Act on the organisa-
tion of the judiciary, the time limits already fixed and extendable shall be automatically 
extended to 27 April 2020, unless emergency procedures (cf. para. 1) and contrary fed-
eral and cantonal provisions . 

 Detailed 
information 

https://www.jura.ch/JUST/Instances-judiciaires/Tribunal-cantonal.html 

LU Hearings  The conciliation authorities and courts continue to work. 
Public transportation is being drastically reduced in line with the FOPH's recommenda-
tions: mail and telephone services are provided. Waiting times are to be expected.  
The opening hours of the counters are indicated on the homepages of the authorities 
concerned. 
Accredited journalists are currently allowed to attend the hearings, in compliance with 
the applicable rules of hygiene and social distance, within the limits of available places. 
Registration is compulsory. 
Persons with flu-like symptoms or contact with sick people are not admitted to the hear-
ings. 

 Deadlines According to the latest ordinances of the Federal Council. 

 Detailed 
information 

https://gerichte.lu.ch/ 

NE  Counters remain closed until further notice. In case of emergency or necessity, an ap-
pointment must be made with the court clerk. 
No information on hearings and deadlines. 

 Detailed informa-
tion  

https://www.ne.ch/autorites/PJNE/Pages/accueil.aspx  

NW Hearings  No update yet! 
The Administrative Commission of the Nidwald Cantonal Court decided by order of 
16 March 2020 that, due to the spread of the coronavirus (COVID-19), all hearings – if 
they take place – will be held behind closed doors. This regulation is valid until the end 
of April 2020. 

 Deadlines  No informatino 

 Detailed 
information 

https://www.nw.ch/verhandlungen 

OW  No information 

SG Hearinfs No update yet! 
Emergency hearings are maintained where possible. Even in non-emergency proceed-
ings, hearings may in principle take place, provided that a sufficiently large distance can 
be guaranteed between all participants. The decision whether or not to hold a hearing 
rests with the management of the proceedings. 

 Deadlines  No information 

 Detailed 
information 

https://www.sg.ch/news/sgch_gerichte/2020/03/information-betreffend-coronavi-
rus.html 
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Canton Subject Measures  

SH  No update yet!  
Counters are only open for urgent matters. Those who do not have a summons or per-
mission to attend a hearing are asked to make an appointment in advance by telephone 
or e-mail. (+41 52 632 74 22; obergericht@ktsh.ch). The Cantonal Court can still be 
reached by mail. 
No information on hearings and deadlines. 

 Webpage https://sh.ch/CMS/Webseite/Kanton-Schaffhausen/Beh-rde/Justiz/Obergericht-41021-
DE.html  

SO Hearings The courts of the Canton of Solothurn will resume their ordinary activities on 
27 April 2020. The procedural management will ensure that the required health protec-
tion measures and social distance are applied (in particular through appropriate alloca-
tion of seats). 
A hearing shall be waived only under following circumstances: 
− if the number of persons present (e.g. the majority of the parties) is such that the social 

distance cannot be maintained and moving to a larger room (e.g. the room of the 
Higher Court of Solothurn) would represent an unreasonable effort in the light of the 
particular case; 

− if it is not possible to hold the hearing by videoconference or telephone conference; 
− at the request of a summoned person belonging to a group at risk, if the hearing can-

not be held without that person. 

 Deadlines No update, 19 March 2020: Unless there is an emergency, it is recommended that the 
courts widely and favorably accept deadlines extension requests. 
(see https://so.ch/fileadmin/internet/gerichte/gerichtsverwaltung/pdf/Gerichtsverwal-
tung/Corona-Newsletter_Nr._2_2020.pdf)  

 Detailed 
information 

https://so.ch/fileadmin/internet/gerichte/gerichtsverwaltung/pdf/Gerichtsverwaltung/Co-
rona-Newsletter_Nr._5_2020.pdf 

SZ Hearings Hearings at the Cantonal Court of Schwyz will resume with immediate effect. The rec-
ommendations of the FOPH must be observed. 
Parties or legal representatives who belong to a risk group or who show symptoms of 
the coronavirus in the run-up to the hearing must inform the court immediately in writing 
and with reasons - in urgent cases by telephone. The court will then decide on the further 
course of action. 

 Deadlines No information. 

 Detailed 
information 

https://www.kgsz.ch/Measures-zur-bekaempfung-des-coronavirus/ 

TG Hearings At the Cantonal Court, the District Courts and the Child and Adult Protection Au-
thority (KESB), ordinary hearings resumed on 27 April 2020. 
The hearings are conducted in strict compliance with the recommendations of the FOPH. 
The following restrictions apply: 
− Only persons who have a task to perform or rights to exercise participate in the court 

hearings; 
− The public is excluded from the hearings. Exceptions (such as a close relationship 

with a litigant or other interests worthy of protection) may be granted upon prior notice, 
provided that the space conditions in the court allow it ; 

− Accredited media representatives are allowed to attend hearings after prior notice, 
subject to formal exclusion of the public, if space permits a sufficiently large physical 
distance between all participants in the hearing ; 

− Persons who are ill or have cold symptoms will not be admitted to the hearing. Parties 
who are summoned to appear in person at the Tribunal and who have such symptoms 
are requested to contact the Tribunal in advance by telephone ; 

No JP hearings will be held until 26 April 2020 (not yet updated). 

 Deadlines Reference to Federal Council ordinance. 

 Detailed 
information 

https://obergericht.tg.ch/hauptrubrik-1/medienmitteilungen/detailseite-medienmitteilun-
gen.html/7410/news/44565 
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Canton Subject Measures 

TI Hearings The civil courts («Friedensrichter», courts and civil chambers of the Court of Appeal and 
conciliation authorities in matters of lease) will gradually resume their activities from 
20 April 2020. 

 Deadlines No information. 

 Detailed 
information 

https://www4.ti.ch/poteri/giudiziario/pg/coronavirus/ 

UR  No update yet!  
Given the current situation, the Presidencies of the Regional Court of Uri (Landgericht) 
and the Superior Court of the Canton of Uri (Obergericht) decided to close the building 
of the court «Zierihaus» in Altdorf to the public and the parties, as well as to legal repre-
sentatives, with immediate effect and until further notice. Exceptions for urgent cases 
are reserved. 

 Detailed 
information 

https://www.ur.ch/gerichtefs  

VD Hearings On 27 April 2020, hearings will resume, except for local inspections. Hearings cancelled 
from 17 March 2020 to 26 April 2020 will be rescheduled. The hearings will be con-
ducted in accordance with the recommendations of the FOPH, taking into account in 
particular the choice of hearing rooms and their layout.  
Hearings will be postponed at the request of a particularly vulnerable person, in the case 
of persons under 65 years of age, on presentation of a medical certificate. 
Hand disinfection at the entrance to the building is compulsory, masks are available on 
request. 

 Deadlines No information. 

 Detailed informa-
tion 

https://www.vd.ch/toutes-les-autorites/ordre-judiciaire-vaudois-ojv/actua-
lites/news/12964i-coronavirus-informations-importantes-de-lordre-judiciaire-vaudois/ 

ZG Hearings Superior Court, Cantonal Court and Public Prosecution 
Hearings with the Superior Court, the Criminal Court, the Cantonal Court and the Public 
Prosecutor's Office will resume from 27 April 2020, in accordance with the recommen-
dations of the FOPH. The admission of representatives of the media and the public will 
be decided on a case-by-case basis by the procedure director. 
Commercial register and Bankruptcy Office 
The counters are closed to the public until further notice. Written requests and registra-
tions will of course be possible.  

 Detailed infor-
mation 

Gerichte: https://www.zg.ch/behoerden/zivil-und-strafrechtspflege 
Handelsregister- und Konkursamt:  
https://www.zg.ch/behoerden/volkswirtschaftsdirektion/handelsregisteramt  
https://www.zg.ch/behoerden/volkswirtschaftsdirektion/konkursamt  

ZH Hearings Hearings before the Superior Court (Obergericht), the district courts and 
«Friedensrichter» will resume on 27 April 2020, in accordance with the recommenda-
tions of the FOPH with regard to Sanitary measures and social distances. 
Only people who have a task to perform or rights to exercise can take part in the Hear-
ings of the court. Only accredited media representatives are admitted to the Hearings. 
A sufficiently large physical distance between all participants in the procedure must be 
guaranteed. Other visitors are asked to inquire in advance by telephone whether it is 
possible to attend a hearing. 
People who are sick or have cold symptoms are generally not allowed in the courtrooms. 
Parties who have been summoned to appear in court and who exhibit such symptoms 
are requested to contact the authority in advance by telephone. 

 Deadlines No information. 

 Detailed informa-
tion 

https://www.gerichte-zh.ch/organisation/bezirksgerichte/bezirksgericht-zuerich.html 

https://www4.ti.ch/poteri/giudiziario/pg/coronavirus/
https://www.ur.ch/gerichtefs
https://www.vd.ch/toutes-les-autorites/ordre-judiciaire-vaudois-ojv/actualites/news/12964i-coronavirus-informations-importantes-de-lordre-judiciaire-vaudois/
https://www.vd.ch/toutes-les-autorites/ordre-judiciaire-vaudois-ojv/actualites/news/12964i-coronavirus-informations-importantes-de-lordre-judiciaire-vaudois/
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9. Debt enforcement and bankruptcy law 

Mirco Ceregato, mirco.ceregato@bratschi.ch 
Daniel Glasl, daniel.glasl@bratschi.ch 
Thibault Fresquet, thibault.fresquet@bratschi.ch 

→ back to the table of contents 

9.1 What is the current state of regulation?  

On 18 March 2020, the Federal Council adopted an Ordinance on the suspension of proceedings 
pursuant to art. 62 of the Federal Debt Enforcement and Bankruptcy Act. Due to the suspension of 
proceedings, the Debt Enforcement and Bankruptcy Offices were no longer able to take any 
measures against the debtors. The seizure of assets by the Debt Enforcement Offices as ordered 
by the judge and the conservatory measures on the assets that cannot be postponed remain pos-
sible. The order on the suspension of proceedings applied from 7 am on 19 March 2020 until mid-
night on 4 April 2020 and was de facto extended until 19 April 2020 due to the court holidays. As 
of 20 April 2020, the suspension of proceedings due to COVID-19 was lifted. On 16 April 2020, the 
Federal Council adopted the Ordinance on Insolvency Measures to Confront the coronavirus crisis 
(hereinafter «Insolvency Ordinance COVID-19»). It has been in force since 20 April 2020. 

9.2 What does the Insolvency Ordinance COVID-19 regulate? 

The ordinance provides a temporary relief from the obligation to declare an over-indebtedness 
situation in accordance with art. 725 para. 2 of the Swiss Code of Obligations (CO) and the possi-
bility of a temporary debt-restructuring moratorium due to COVID-19, in particular for Small and 
medium-sized enterprises (SMEs). 

9.3 When can an over-indebtedness notice be waived? 

If the over-indebtedness situation only occurred after 31 December 2019 and there is a reasonable 
chance that the over-indebtedness may be solved by 31 December 2020, the Board of Directors 
may refrain from issuing an over-indebtedness notice. Therefore, companies will be considered to 
be over-indebted if, as of that date, creditors have agreed to have their claims downgraded so that 
they were not required to notify the judge. Companies that are unable to prove that they were not 
over-indebted as of the cut-off date due to a failure to keep books and records should not benefit 
from the relief. 

9.4 What are the duties of the Board of Directors in the event of over-indebtedness 
after 31 December 2019? 

The duties of the board of directors under article 725, paragraphs 1 and 2 (CO) remain unchanged, 
except for the review of the interim balance sheet, which must still be established by an auditor, 
and the notice of over-indebtedness remain unchanged. 

mailto:mirco.ceregato@bratschi.ch
mailto:daniel.glasl@bratschi.ch
mailto:thibault.fresquet@bratschi.ch
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Furthermore, the board of directors must justify and document its decision not to issue a notice of 
over-indebtedness in writing, i.e. it must be proven, for example on the basis of balance sheets, 
balance sheets liquidation intermediaries and operating values, budgets and liquidity plans, that 
there was no over-indebtedness on 31 December 2019 and that there is a prospect of eliminating 
over-indebtedness until 31 December 2020. The review of the interim balance sheet may be 
waived in accordance with art. 725 para. 2 CO. If an auditor nevertheless becomes aware of over-
indebtedness, he is also exempt from the obligation to report it. 

9.5 Which companies are temporarily exempted from the obligation to notify over-in-
debtedness? 

The suspension of the obligation to notify in connection with over-indebtedness applies in particular 
to limited liability companies, cooperatives and foundations. On the other hand, banks and collec-
tive investment funds are expressly excluded and do not benefit from the exemption. 

9.6 What is the purpose of the COVID 19 relief? 

The COVID-19 relief is intended to provide companies with a simple procedure enabling them to 
defer their debts for a maximum period of 6 months. 

9.7 Which debts are postponed? 

All debts incurred before the deferral was granted. However, salary claims and alimony claims are 
excluded. 

9.8 Who can use the new COVID-19 relief? 

The COVID-19 relief is available to all sole proprietorships, partnerships and legal entities if they 
were not over-indebted at the end of 2019 and if claims up to the amount of the over-indebtedness 
have been subordinated in accordance with art. 725 para. 2 CO. It is also open to micro-companies 
that are not listed in the commercial register. Private individuals, however, may not apply for a 
relief. 

Public and large companies in accordance with art. 963a CO are also not entitled to apply for a 
COVID-19 relief; they are exclusively entitled to apply for a debt-restructuring relief. However, the 
Insolvency Ordinance COVID-19 simplified this deferral (waiver of the submission of an interim 
restructuring plan, waiting period) from four to six months. 

  



 Legal issues surrounding the COVID-19 pandemic 
 page 33 | 65 

 

9.9 What are the requirements for a COVID-19 relief and how is it applied, respectively 
where should the relief application be filed? 

The application for a relief must be submitted to the claimant’s competent court either at the regis-
tered office of the company or at the domicile of the owner. The following chart will help you find 
the competent court: 
Overview of the cantonal courts of debt restructuring within the meaning of art. 3 of the 
Insolvency Ordinance COVID-191 
Canton Jurisdiction Court with link and address Insolvency form 

COVID-19 

     AG Lower Debt 
restructuring 
Courts 

Bezirksgericht Aarau 
Kasinostrasse 5, 5000 Aarau 
Bezirksgericht Baden 
Mellingerstrasse 2a, 5400 Baden 
Bezirksgericht Bremgarten 
Rathausplatz 1, 5620 Bremgarten 
Bezirksgericht Brugg 
Untere Hofstatt 4, 5200 Brugg 
Bezirksgericht Kulm 
Bezirksgebäude, Zentrumsplatz 1, 5726 Unterkulm 
Bezirksgericht Laufenburg 
Gerichtsgasse 85, 5080 Laufenburg 
Bezirksgericht Lenzburg 
Metzgplatz, 5600 Lenzburg 
Bezirksgericht Muri 
Seetalstrasse 8, 5630 Muri 
Bezirksgericht Rheinfelden 
Hermann Keller-Strasse 6, 4310 Rheinfelden 
Bezirksgericht Zofingen 
Bahnhofplatz / Untere Grabenstrasse 30, 4800 Zofingen 
Bezirksgericht Zurzach 
Hauptstrasse 50, 5330 Bad Zurzach 

No online form. 

 Higher Debt 
restructuring Court 

Obergericht des Kantons Aargau, Zivilgericht, Schuldbetreibungs- 
und Konkurskommission (SchKK) 
Obere Vorstadt 38, 5000 Aarau 

 

     AI Lower Debt 
restructuring Court 

Bezirksgericht Appenzell I.Rh. 
Gerichtskanzlei, Unteres Ziel 20, 9050 Appenzell 

No online form.  

 Higher Debt 
restructuring Court 

Kantonsgericht Appenzell I.Rh. 
Gerichtskanzlei, Unteres Ziel 20, 9050 Appenzell 

 

     AR Lower Debt 
restructuring Court 

Kantonsgericht Appenzell-Ausserrhoden 
Landsgemeindeplatz 2, Postfach 162, 9043 Trogen 

No online form.  

 Higher Debt 
restructuring Court 

Obergericht (Zivil- und Strafrecht), 1. Abteilung 
Fünfeckpalast, 9043 Trogen 

 

  

                                                      
1
 Ordinance on insolvency measures to overcome the coronavirus crisis ("Insolvency Ordinance COVID-19") of 16 April 2020 

https://www.ag.ch/de/gerichte/bezirksgerichte/bezirk/aarau/aarau_2.jsp
https://www.ag.ch/de/gerichte/bezirksgerichte/bezirk/baden_1/baden_1.jsp
https://www.ag.ch/de/gerichte/bezirksgerichte/bezirk/bremgarten_1/bremgarten_1.jsp
https://www.ag.ch/de/gerichte/bezirksgerichte/bezirk/brugg_1/brugg_1.jsp
https://www.ag.ch/de/gerichte/bezirksgerichte/bezirk/kulm_1/kulm_1.jsp
https://www.ag.ch/de/gerichte/bezirksgerichte/bezirk/laufenburg_1/laufenburg_1.jsp
https://www.ag.ch/de/gerichte/bezirksgerichte/bezirk/lenzburg_1/lenzburg_1.jsp
https://www.ag.ch/de/gerichte/bezirksgerichte/bezirk/muri_1/muri_1.jsp
https://www.ag.ch/de/gerichte/bezirksgerichte/bezirk/rheinfelden_1/rheinfelden_1.jsp
https://www.ag.ch/de/gerichte/bezirksgerichte/bezirk/zofingen_1/zofingen_1.jsp
https://www.ag.ch/de/gerichte/bezirksgerichte/bezirk/zurzach_1/zurzach_1.jsp
https://www.ag.ch/de/gerichte/obergericht/zivilgericht_1/schuldbetreibungs__und_konkurskommission/schuldbetreibungs__und_konkurskommission_.jsp
https://www.ag.ch/de/gerichte/obergericht/zivilgericht_1/schuldbetreibungs__und_konkurskommission/schuldbetreibungs__und_konkurskommission_.jsp
https://www.ai.ch/gerichte/bezirksgericht
https://www.ai.ch/gerichte/kantonsgericht/gerichtskanzlei/addressblock_detail_view
https://ar.ch/gerichte/kantonsgericht/
https://ar.ch/gerichte/obergericht/
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Canton Jurisdiction Court with link and address Insolvency form 
COVID-19 

     BE Lower Debt 
restructuring 
Courts 

Regionalgericht Berner Jura-Seeland 
Amthaus Biel, Spitalstrasse 14, 2501 Biel 
Regionalgericht Emmental - Oberaargau  
Dunantstrasse 3, 3400 Burgdorf 
Regionalgericht Bern – Mittelland, Zivilabteilung  
Effingerstrasse 34, 3008 Bern 
Regionalgericht Oberland 
Verwaltungsgebäude Selve, Scheibenstrasse 11 B, 3600 Thun 

No online form. 

 Higher Debt 
restructuring Court 

Obergericht des Kantons Bern, Zivilabteilung 
Hochschulstrasse 17, 3001 Bern 

 

     BL Lower Debt 
restructuring 
Courts 

Zivilkreisgericht Basel-Landschaft West 
Domplatz 5/7, 4144 Arlesheim 
Zivilkreisgericht Basel-Landschaft Ost 
Hauptstrasse 108/110, Postfach, 4450 Sissach 

No online form.  

 Higher Debt 
restructuring Court 

Kantonsgericht BL, Abteilung Zivilrecht  
Bahnhofplatz 16 (Gerichtsgebäude), 4410 Liestal 

 

     BS Lower Debt 
restructuring Court 

Zivilgericht Basel-Stadt 
Bäumleingasse 5, Postfach 964, 4001 Basel 

No online form.  

 Higher Debt 
restructuring Court 

Appellationsgericht Basel-Stadt 
Bäumleingasse 1, 4051 Basel 

 

     FR Lower Debt 
restructuring 
Courts 

Président du Tribunal d'arrondissement de la Sarine 
Rte des Arsenaux 17, Case postale 1520, 1701 Fribourg 
Président du Tribunal d'arrondissement de la Singine 
Amthaus, Schwarzseestrasse 5, Case postale 67, 1712 Tavel 
Président du Tribunal d'arrondissement de la Gruyère 
Rue de l'Europe 10, Case postale 364, 1630 Bulle 
Président du Tribunal d'arrondissement du Lac 
Schlossgasse 2, Case postale 124, 3280 Morat 
Président du Tribunal d'arrondissement de la Glâne 
Rue des Moines 58, Case postale 160, 1680 Romont 
Président du Tribunal d'arrondissement de la Broye 
Rue de la Gare 1, Case postale 861, 1470 Estavayer-le-Lac 
Tribunal d'arrondissement de la Veveyse 
Av. de la Gare 33, Case postale 272, 1618 Châtel-St-Denis 

No online form. 

 Higher Debt 
restructuring Court 

Tribunal Cantonal Fribourg 
Augustinergasse 3, Case postale 1654, 1701 Fribourg 

 

     GE Lower Debt 
restructuring Court 

Tribunal de première instance  
Rue de l'Athénée 6-8, Case postale 3736, 1211 Genève 3 

No online form.  

 Higher Debt 
restructuring Court 

Cour civile de la Cour de Justice 
Place du Bourg-de-Four 1, Bâtiment A, Case postale 3108, 1211 
Genève 3 

 

     GL Lower Debt 
restructuring Court 

Kantonsgericht des Kantons Glarus 
Gerichtshaus, Spielhof 6, 8750 Glarus 

No online form.  

 Higher Debt 
restructuring Court 

Obergericht des Kantons Glarus 
Gerichtshaus, Spielhof 6, 8750 Glarus 

 

  

https://www.justice.be.ch/justice/de/index/justiz/organisation/obergericht/ueber_uns/regionalgerichte/berner-jura-seeland.html
https://www.justice.be.ch/justice/de/index/justiz/organisation/obergericht/ueber_uns/regionalgerichte/emmental-oberaargau.html
https://www.justice.be.ch/justice/de/index/justiz/organisation/obergericht/ueber_uns/regionalgerichte/bern-mittelland.html
https://www.justice.be.ch/justice/de/index/justiz/organisation/obergericht/ueber_uns/regionalgerichte/berner-oberland.html
https://www.justice.be.ch/justice/de/index/justiz/organisation/obergericht/ueber_uns/obergericht.html
https://www.baselland.ch/politik-und-behorden/behoerdenverzeichnis/gerichte/zivilkreisgerichte/west
https://www.baselland.ch/politik-und-behorden/behoerdenverzeichnis/gerichte/zivilkreisgerichte/ost
https://www.baselland.ch/politik-und-behorden/behoerdenverzeichnis/gerichte/kantonsgericht
https://www.zivilgericht.bs.ch/ueber-das-gericht.html
https://www.appellationsgericht.bs.ch/ueber-das-gericht.html
https://www.fr.ch/de/gb/institutionen-und-politische-rechte/justiz/oertliche-zustaendigkeiten
https://www.fr.ch/de/gb/institutionen-und-politische-rechte/justiz/oertliche-zustaendigkeiten
https://www.fr.ch/de/gb/institutionen-und-politische-rechte/justiz/oertliche-zustaendigkeiten
https://www.fr.ch/de/gb/institutionen-und-politische-rechte/justiz/oertliche-zustaendigkeiten
https://www.fr.ch/de/gb/institutionen-und-politische-rechte/justiz/oertliche-zustaendigkeiten
https://www.fr.ch/de/gb/institutionen-und-politische-rechte/justiz/oertliche-zustaendigkeiten
https://www.fr.ch/de/gb/institutionen-und-politische-rechte/justiz/oertliche-zustaendigkeiten
https://www.fr.ch/de/gb/institutionen-und-politische-rechte/justiz/gerichtsbehoerden-kantonsgericht
http://ge.ch/justice/tribunal-de-premiere-instance
http://ge.ch/justice/chambre-civile-cour-civile-de-la-cour-de-justice
https://www.gl.ch/rechtspflege/gerichte/kantonsgericht.html/280
https://www.gl.ch/rechtspflege/gerichte/obergericht.html/279


 Legal issues surrounding the COVID-19 pandemic 
 page 35 | 65 

 

Canton Jurisdiction Court with link and address Insolvency form 
COVID-19 

     GR Lower Debt 
restructuring 
Courts 

Regionalgericht Albula  
Stradung 26, 7450 Tiefencastel 
Tribunale regionale Bernina 
Via della Pesa 234, 7742 Poschiavo 
Regionalgericht Engiadina Bassa/Val Müstair 
Saglina 22, 7554 Sent 
Regionalgericht Imboden  
Plaz 7, 7013 Domat/Ems 
Regionalgericht Landquart 
Bahnhofplatz 2, Postfach 295, 7302 Landquart 
Regionalgericht Maloja  
Plazza da Scoula 16, 7500 St. Moritz 
Tribunale regionale Moesa 
Centro Regionale dei Servizi, CP 220, 6535 Roveredo 
Regionalgericht Plessur 
Theaterweg 1, Postfach 36, CH-7001 Chur 
Regionalgericht Prättigau/Davos 
Talstrasse 10a, Postfach 294, 7250 Klosters 
Regionalgericht Surselva 
Via Centrala 4, Postfach 20, 7130 Ilanz 
Regionalgericht Viamala 
Rathaus, Untere Gasse 1, 7430 Thusis 

No online form. 

 Higher Debt 
restructuring Court 

Kantonsgericht von Graubünden, Schuldbetreibungs- und 
Konkurskammer (KSK) 
Poststrasse 14, 7001 Chur 

 

     JU Lower Debt 
restructuring Court 

Tribunal de première instance, Juges civils, Droit des poursuites et 
faillites 
Le Château, Case postale 86, 2900 Porrentruy 2 

No online form.  

 Higher Debt 
restructuring Court 

Tribunal cantonal, La Cour des poursuites et faillites 
Le Château, Case postale 24, 2900 Porrentruy 

 

     LU Lower Debt 
restructuring 
Courts 

Bezirksgericht Luzern 
Grabenstrasse 2, Postfach 2266, 6002 Luzern 
Bezirksgericht Kriens 
Villastrasse 1, 6010 Kriens 
Bezirksgericht Hochdorf 
Abteilung I und II, Bellevuestrasse 6, 6280 Hochdorf 
Bezirksgericht Willisau 
Menzbergstrasse 16, Postfach, 6130 Willisau 

No online form. 

 Higher Debt 
restructuring Court 

Kantonsgericht Luzern, 1. Abteilung 
Hirschengraben 16, Postfach 3569, 6002 Luzern 

 

     NE Lower Debt 
restructuring 
Courts 

Tribunal régional des Montagnes et du Val-de-Ruz 
Hôtel Judiciaire, Avenue Léopold-Robert 10, 2300 La Chaux-de-
Fonds 
Tribunal régional du Littoral et du Val-de-Travers 
Case postale 36, Hôtel Judiciaire Rue, Louis-Favre 39, 2017 
Boudry 
Tribunal régional du Littoral et du Val-de-Travers, Neuchâtel 
Hôtel de Ville, Case postale 1, 2002 Neuchâtel 

No online form. 

 Higher Debt 
restructuring Court 

Tribunal cantonal, L'Autorité de recours en matière civile (ARMC) 
Rue du Pommier 1, Case postale 3174, 2000 Neuchâtel 

 

  

https://www.justiz-gr.ch/gerichte/regionalgerichte/albula/allgemeines/
https://www.justiz-gr.ch/gerichte/regionalgerichte/bernina/allgemeines/
https://www.justiz-gr.ch/gerichte/regionalgerichte/engiadina-bassaval-muestair/allgemeines/
https://www.justiz-gr.ch/gerichte/regionalgerichte/imboden/allgemeines/
https://www.justiz-gr.ch/gerichte/regionalgerichte/landquart/allgemeines/
https://www.justiz-gr.ch/gerichte/regionalgerichte/maloja/allgemeines/
https://www.justiz-gr.ch/gerichte/regionalgerichte/moesa/allgemeines/
https://www.justiz-gr.ch/gerichte/regionalgerichte/plessur/allgemeines/
https://www.justiz-gr.ch/gerichte/regionalgerichte/praettigaudavos/allgemeines/
https://www.justiz-gr.ch/gerichte/regionalgerichte/surselva/allgemeines/
https://www.justiz-gr.ch/gerichte/regionalgerichte/viamala/allgemeines/
https://www.justiz-gr.ch/gerichte/kantonsgericht/ueber-uns/kontakt-und-standort.html
https://www.justiz-gr.ch/gerichte/kantonsgericht/ueber-uns/kontakt-und-standort.html
https://www.jura.ch/JUST/Instances-judiciaires/Tribunal-de-premiere-instance/Juges-civils.html
https://www.jura.ch/JUST/Instances-judiciaires/Tribunal-de-premiere-instance/Juges-civils.html
https://www.jura.ch/JUST/Instances-judiciaires/Tribunal-cantonal.html
https://gerichte.lu.ch/organisation/erstinstanzliche_gerichte/bezirksgerichte/bezirksgericht_luzern/kontakt
https://gerichte.lu.ch/organisation/erstinstanzliche_gerichte/bezirksgerichte/bezirksgericht_kriens/kontakt
https://gerichte.lu.ch/organisation/erstinstanzliche_gerichte/bezirksgerichte/bezirksgericht_hochdorf/kontakt
https://gerichte.lu.ch/organisation/erstinstanzliche_gerichte/bezirksgerichte/bezirksgericht_willisau
https://gerichte.lu.ch/organisation/kantonsgericht/kontakt
https://www.ne.ch/autorites/PJNE/tribunaux-regionaux/Pages/INST-CHX.aspx
https://www.ne.ch/autorites/PJNE/tribunaux-regionaux/Pages/INST-BO.aspx
https://www.ne.ch/autorites/PJNE/tribunaux-regionaux/Pages/INST-NE.aspx
https://www.ne.ch/autorites/PJNE/TC/Pages/accueil.aspx
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Canton Jurisdiction Court with link and address Insolvency form 
COVID-19 

     NW Lower Debt 
restructuring Court 

Kantonsgericht Nidwalden 
Zivilabteilung / Einzelgericht SchK, Rathausplatz 1, Postfach 1244, 
6371 Stans 

Formular COVID-
Stundung online.  

 Higher Debt 
restructuring Court 

Obergericht Nidwalden 
Marktgasse 4, Postfach 1244, 6371 Stans 

 

     OW Lower Debt 
restructuring Court 

Kantonsgericht Obwalden 
Poststrasse 6, Postfach 1260, 6060 Sarnen 

No online form. 

 Higher Debt 
restructuring Court 

Obergericht Obwalden 
Poststrasse 6, Postfach 1260, 6061 Sarnen 

 

     SG Lower Debt 
restructuring 
Courts 

Kreisgericht St. Gallen 
Bohl 1, 9004 St. Gallen 
Kreisgericht Rorschach 
Mariabergstrasse 15, 9401 Rorschach 
Kreisgericht Rheintal 
Rabengasse 2a, 9450 Altstätten 
Kreisgericht Werdenberg-Sarganserland 
Bahnhofstrasse 10, 8887 Mels 
Kreisgericht See-Gaster 
Bahnhofstrasse 4, 8730 Uznach 
Kreisgericht Toggenburg 
Hauptgasse 21, 9620 Lichtensteig 
Kreisgericht Wil 
Bahnhofstrasse 12, 9230 Flawil 

For the Insolvency 
Form COVID-19, see 
Canton of Zurich: 
https://www.sg.ch/rech
t/gerichte/informatione
n---
formulare/formulare.ht
ml  

 Higher Debt 
restructuring Court 

Kantonsgericht St. Gallen 
Klosterhof 1, 9001 St. Gallen 

 

     SH Lower Debt 
restructuring Court 
 

Kantonsgericht Schaffhausen 
Kanton Schaffhausen, Kantonsgericht, Einzelrichter V und VI, 
Herrenacker 26, Postfach 568, 8201 Schaffhausen 

No online form. 

 Higher Debt 
restructuring Court 

Obergericht Schaffhausen 
Frauengasse 17, 8200 Schaffhausen 

 

     SO Lower Debt 
restructuring 
Courts 

Richteramt Solothurn-Lebern 
Zivilabteilung, Amthaus 2, 4502 Solothurn 
Richteramt Bucheggberg-Wasseramt 
Zivilabteilung, Amthaus 1, Postfach 157, 4502 Solothurn 
Richteramt Thal-Gäu 
Schmelzihof, Wengimattstrasse 2, 4710 Balsthal 
Richteramt Olten-Gösgen 
Zivilabteilung, Römerstrasse 2, 4600 Olten 
Richteramt Dorneck-Thierstein 
Amthausstrasse 15, 4143 Dornach 

No online form. 

 Higher Debt 
restructuring Court 

Obergericht Solothurn 
Amthaus 1, 4502 Solothurn 

 

  

https://www.nw.ch/kantonsgericht/80
https://www.nw.ch/_docn/210592/COVID-Stundung.pdf
https://www.nw.ch/_docn/210592/COVID-Stundung.pdf
https://www.nw.ch/obergericht/83
https://www.ow.ch/de/politik/justizmain/gerichte/welcome.php?departement_id=32
https://www.sg.ch/recht/gerichte/organisation---standorte/kreisgerichte/st-gallen.html
https://www.sg.ch/recht/gerichte/organisation---standorte/kreisgerichte/rorschach.html
https://www.sg.ch/recht/gerichte/organisation---standorte/kreisgerichte/rheintal.html
https://www.sg.ch/recht/gerichte/organisation---standorte/kreisgerichte/werdenberg-sarganserland.html
https://www.sg.ch/recht/gerichte/organisation---standorte/kreisgerichte/see-gaster.html
https://www.sg.ch/recht/gerichte/organisation---standorte/kreisgerichte/toggenburg.html
https://www.sg.ch/recht/gerichte/organisation---standorte/kreisgerichte/wil.html
https://www.sg.ch/recht/gerichte/informationen---formulare/formulare.html
https://www.sg.ch/recht/gerichte/informationen---formulare/formulare.html
https://www.sg.ch/recht/gerichte/informationen---formulare/formulare.html
https://www.sg.ch/recht/gerichte/informationen---formulare/formulare.html
https://www.sg.ch/recht/gerichte/informationen---formulare/formulare.html
https://www.sg.ch/recht/gerichte/organisation---standorte/kantonsgericht.html
https://sh.ch/CMS/Webseite/Kanton-Schaffhausen/Beh-rde/Justiz/Kantonsgericht-110173-DE.html
https://sh.ch/CMS/Webseite/Kanton-Schaffhausen/Beh-rde/Justiz/Obergericht-41021-DE.html
https://so.ch/gerichte/richteraemter/richteramt-solothurn-lebern/
https://so.ch/gerichte/richteraemter/richteramt-bucheggberg-wasseramt/
https://so.ch/gerichte/richteraemter/richteramt-thal-gaeu/
https://so.ch/gerichte/richteraemter/richteramt-olten-goesgen/
https://so.ch/gerichte/richteraemter/richteramt-dorneck-thierstein/
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Canton Jurisdiction Court with link and address Insolvency form 
COVID-19 

     SZ Lower Debt 
restructuring 
Courts 

Bezirksgericht Schwyz 
Rathaus, Postfach 60, 6431 Schwyz 
Bezirksgericht Gersau 
Ausserdorfstrasse 7, 6442 Gersau 
Bezirksgericht March 
Bahnhofplatz 3, Postfach 48, 8853 Lachen 
Bezirksgericht Einsiedeln 
Eisenbahnstrasse 20a, Postfach 38, 8840 Einsiedeln 
Bezirksgericht Küssnacht 
Unterdorfstrasse 13, Postfach 170, 6403 Küssnacht 
Bezirksgericht Höfe 
Roosstrasse 3, Postfach 136, 8832 Wollerau 

No online form. 

 Higher Debt 
restructuring Court 

Kantonsgericht Schwyz 
Kollegiumstrasse 28, Postfach 2265, 6431 Schwyz 

 

     TG Lower Debt 
restructuring 
Courts 

Bezirksgericht Frauenfeld 
Zürcherstrasse 237a, 8501 Frauenfeld 
Bezirksgericht Kreuzlingen 
Konstanzerstrasse 13, 8280 Kreuzlingen 
Bezirksgericht Münchwilen 
Wilerstrasse 2, 9542 Muenchwilen 
Bezirksgericht Weinfelden 
Bahnhofstrasse 12, Postfach 44, 8570 Weinfelden 
Bezirksgericht Arbon 
Schlossgasse 4, Postfach 64, 9320 Arbon 

No online form.  

 Higher Debt 
restructuring Court 

Obergericht des Kantons Thurgau 
Promenadenstrasse 12A, 8500 Frauenfeld 

 

     TI Lower Debt 
restructuring 
Courts 

Pretura di Bellinzona 
Piazza Governo 2, Bellinzona 
Pretura di Blenio 
Palazzo del Pretorio, 6716 Acquarossa 
Pretura di Leventina 
Palazzo del Pretorio, 6760 Faido 
Pretura di Locarno Campagna 
Via della Pace 6, 6600 Locarno 
Pretura di Locarno Città 
Via della Pace 6, 6600 Locarno 
Pretura di Lugano 
Via Bossi 3, 6900 Lugano 
Pretura di Mendrisio Nord 
Via Beroldingen 11, 6850 Mendrisio 
Pretura di Mendrisio Sud 
Via Beroldingen 11, 6850 Mendrisio 
Pretura di Riviera 
Via Lucomagno 19, 6710 Biasca 
Pretura di Vallemaggia 
Via Pretorio 2, 6675 Cevio 

No online form. 

 Higher Debt 
restructuring Court 

Camera di esecuzione e fallimenti del Tribunale di Appello 
Via Pretorio 16, 6901 Lugano 

 

     UR Lower Debt 
restructuring 
Courts 

Landgerichtspräsidium Uri 
Rathausplatz 2, Postfach, 6460 Altdorf 
Landgerichtspräsidium Ursern 
Gotthardstrasse 81, Postfach, 6490 Andermatt 

Online Form 
Insolvency COVID-19 

 Higher Debt 
restructuring Court 

Obergericht des Kantons Uri 
Rathausplatz 2, Postfach 449, 6460 Altdorf 

 

https://www.sz.ch/behoerden/regierung-parlament-gerichte/gerichte/bezirksgerichte.html/72-416-375-374-373
https://www.sz.ch/behoerden/regierung-parlament-gerichte/gerichte/bezirksgerichte.html/72-416-375-374-373
https://www.sz.ch/behoerden/regierung-parlament-gerichte/gerichte/bezirksgerichte.html/72-416-375-374-373
https://www.sz.ch/behoerden/regierung-parlament-gerichte/gerichte/bezirksgerichte.html/72-416-375-374-373
https://www.sz.ch/behoerden/regierung-parlament-gerichte/gerichte/bezirksgerichte.html/72-416-375-374-373
https://www.sz.ch/behoerden/regierung-parlament-gerichte/gerichte/bezirksgerichte.html/72-416-375-374-373
https://www.kgsz.ch/kontakt/
https://bezirksgericht.tg.ch/frauenfeld.html/4028
https://bezirksgericht.tg.ch/muenchwilen.html/4030
https://bezirksgericht.tg.ch/weinfelden.html/4031
https://bezirksgericht.tg.ch/arbon.html/4027
https://obergericht.tg.ch/kontakt.html/7354
https://www4.ti.ch/poteri/giudiziario/giustizia-civile/preture/bellinzona/
https://www4.ti.ch/poteri/giudiziario/giustizia-civile/preture/blenio/
https://www4.ti.ch/poteri/giudiziario/giustizia-civile/preture/leventina/
https://www4.ti.ch/poteri/giudiziario/giustizia-civile/preture/locarno-campagna/
https://www4.ti.ch/poteri/giudiziario/giustizia-civile/preture/locarno-citta/
https://www4.ti.ch/poteri/giudiziario/giustizia-civile/preture/lugano/
https://www4.ti.ch/poteri/giudiziario/giustizia-civile/preture/mendrisio-nord/
https://www4.ti.ch/poteri/giudiziario/giustizia-civile/preture/mendrisio-sud/
https://www4.ti.ch/poteri/giudiziario/giustizia-civile/preture/riviera/
https://www4.ti.ch/poteri/giudiziario/giustizia-civile/preture/vallemaggia/
https://www4.ti.ch/poteri/giudiziario/giustizia-civile/lacamerauef/
https://www.ur.ch/gerichte/61
https://www.ur.ch/gerichte/63
https://www.ur.ch/formular-judikative/20264
https://www.ur.ch/formular-judikative/20264
https://www.ur.ch/gerichte/62
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Canton Jurisdiction Court with link and address Insolvency form 
COVID-19 

     VD Lower Debt 
restructuring 
Courts 

Tribunal d'arrondissement de la Broye et du Nord vaudois 
Rue des Moulins 8, Case postale 1332, 1401 Yverdon-les-Bains 
Tribunal d'arrondissement de l'Est vaudois 
Rue du Simplon 22 / Cour-au-Chantre, 1800 Vevey 
Tribunal d'arrondissement de La Côte 
Route de Saint-Cergue 38, 1260 Nyon 
Tribunal d'arrondissement de Lausanne 
Allée E.-Ansermet 2 / Palais de justice de Montbenon, 
1014 Lausanne 

No online form. 

 Higher Debt 
restructuring Court 

Tribunal cantonal – Cour des poursuites et faillites 
Route du Signal 8 / Palais de justice de l'Hermitage, 
1014 Lausanne 

 

     VS Lower Debt 
restructuring 
Courts 

Bezirksgericht Brig – Östlich Raron – Goms 
Alte Simplonstrasse 28, Postfach, 3900 Brig 
Bezirksgericht Visp 
St. Martiniplatz 5, Postfach, 3930 Visp 
Bezirksgericht Leuk – Westlich Raron 
Rathaus, 3953 Leuk 
Tribunal du district de Sierre 
Av. du Rothorn 2, case postale 978, 3960 Sierre 
Tribunal du district de Sion  
Tribunal des districts d'Hérens et Conthey 
Rue Mathieu-Schiner 1, Case postale 2192, 1950 Sion 
Tribunal des districts de Martigny et St-Maurice 
Rue Mathieu-Schiner 1, Case postale 2352, 1950 Sion 2 
Tribunal du district d'Entremont 
Hôtel de Ville 1, case postale, 1920 Martigny 
case postale, 1933 Sembrancher 
Tribunal du district de Monthey 
Place de l'Hôtel de Ville 1, case postale, 1870 Monthey 2 Ville 

No online form.  

 Higher Debt 
restructuring Court 

Kantonsgericht, Zivilrechtliche Abteilung 
Rue Mathieu-Schiner 1, Case postale 2203, 1950 Sion 2 

 

     ZG Lower Debt 
restructuring Court 

Kantonsgericht des Kantons Zug 
Postfach, 6301 Zug (Brief-Postadresse) 

No online form. 

 Higher Debt 
restructuring Court 

Obergericht des Kantons Zug 
Obergericht, Kirchenstrasse 6, Postfach, 6301 Zug 

 

  

https://www.vd.ch/toutes-les-autorites/ordre-judiciaire-vaudois-ojv/tribunaux-darrondissement/broye-et-nord-vaudois/
https://www.vd.ch/toutes-les-autorites/ordre-judiciaire-vaudois-ojv/tribunaux-darrondissement/est-vaudois/
https://www.vd.ch/toutes-les-autorites/ordre-judiciaire-vaudois-ojv/tribunaux-darrondissement/la-cote/
https://www.vd.ch/toutes-les-autorites/ordre-judiciaire-vaudois-ojv/tribunaux-darrondissement/lausanne/
https://www.vd.ch/toutes-les-autorites/ordre-judiciaire-vaudois-ojv/tribunal-cantonal/cour-des-poursuites-et-faillites/
https://www.vs.ch/de/web/tribunaux/brig-ostlich-raron-goms
https://www.vs.ch/de/web/tribunaux/visp
https://www.vs.ch/de/web/tribunaux/leuk-westlich-raron
https://www.vs.ch/de/web/tribunaux/sierre
https://www.vs.ch/de/web/tribunaux/sion
https://www.vs.ch/de/web/tribunaux/herens-conthey
https://www.vs.ch/de/web/tribunaux/martigny-st-maurice
https://www.vs.ch/de/web/tribunaux/entremont
https://www.vs.ch/de/web/tribunaux/monthey
https://www.vs.ch/de/web/tribunaux/tribunal-cantonal
https://www.zg.ch/behoerden/zivil-und-strafrechtspflege/kantonsgericht
https://www.zg.ch/behoerden/zivil-und-strafrechtspflege/obergericht/addresse/addressblock_detail_view


 Legal issues surrounding the COVID-19 pandemic 
 page 39 | 65 

 

Canton Jurisdiction Court with link and address Insolvency form 
COVID-19 

     ZH Lower Debt 
restructuring 
Courts 
 

Bezirksgericht Affoltern 
Postfach 578, 8910 Affoltern a.A. (Brief-Postadresse) 
Bezirksgericht Andelfingen 
Thurtalstrasse, Postfach, 8450 Andelfingen 
Bezirksgericht Bülach 
Postfach, 8180 Bülach (Brief-Postadresse) 
Bezirksgericht Dielsdorf 
Spitalstrasse 7, 8157 Dielsdorf 
Bezirksgericht Dietikon 
Postfach, 8953 Dietikon (Brief-Postadresse) 
Bezirksgericht Hinwil 
Gerichtshausstrasse 12, Postfach, 8340 Hinwil 
Bezirksgericht Horgen 
Burghaldenstrasse 3, 8810 Horgen 
Bezirksgericht Meilen 
Postfach 881, 8706 Meilen (Brief-Postadresse) 
Bezirksgericht Pfäffikon 
Hörnlistrasse 55, 8330 Pfäffikon ZH 
Bezirksgericht Uster 
Gerichtsstrasse 17, 8610 Uster 
Bezirksgericht Winterthur 
Lindstrasse 10, 8400 Winterthur 
Bezirksgericht Zürich, Bereich Konkurs- und Nachlassgericht 
Postfach, 8036 Zürich (Brief-Postadresse) 

Online Form 
Insolvency COVID-19 

 Higher Debt 
restructuring Court 

Obergericht Zürich 
Postfach, 8021 Zürich (Brief-Postadresse) 

 

State: April 29, 2020 

The application must be accompanied by the following evidence: 

− The debtor is not an individual and must prove that he is engaged in a commercial activity;  

− As at 31 December 2019, the company was not over-indebted or claims to the extent of 
the over-indebtedness have been placed at a lower rank in accordance with art. 725 
para. 2 CO; 

− The company is not listed on the stock exchange and does not exceed the thresholds set 
out at art. 963a CO in terms of total assets, turnover or full-time employees. 

In general, the presentation of annual financial statements dated 31 December 2019 is sufficient 
to prove these points, as they can prove that the company was actually carrying on business in 
2019 and that there was no over-indebtedness as at 31 December 2019 and that the company 
does not meet the criteria of a large company. Micro-companies must submit the documents re-
quired by art. 957 para. 2 CO. In addition, the debtor must also present and credibly substantiate 
its financial situation at the time of the application, i.e. submit interim financial statements or other 
relevant documents. If the debtor does not (yet) have these documents, the COVID-19 relief is 
nevertheless open to him in principle. In this case, the debtor must at least present his or her 
financial situation to the court. It is not necessary to make it credible that the company can be 
restructured or that the business activities of the company can be financed during the relief. 

https://www.gerichte-zh.ch/organisation/bezirksgerichte/bezirksgericht-affoltern.html
https://www.gerichte-zh.ch/organisation/bezirksgerichte/bezirksgericht-andelfingen.html
https://www.gerichte-zh.ch/organisation/bezirksgerichte/bezirksgericht-buelach.html
https://www.gerichte-zh.ch/organisation/bezirksgerichte/bezirksgericht-dielsdorf.html
https://www.gerichte-zh.ch/organisation/bezirksgerichte/bezirksgericht-dietikon.html
https://www.gerichte-zh.ch/organisation/bezirksgerichte/bezirksgericht-hinwil.html
https://www.gerichte-zh.ch/organisation/bezirksgerichte/bezirksgericht-horgen.html
https://www.gerichte-zh.ch/organisation/bezirksgerichte/bezirksgericht-meilen.html
https://www.gerichte-zh.ch/organisation/bezirksgerichte/bezirksgericht-pfaeffikon.html
https://www.gerichte-zh.ch/organisation/bezirksgerichte/bezirksgericht-uster.html
https://www.gerichte-zh.ch/organisation/bezirksgerichte/bezirksgericht-winterthur.html
https://www.gerichte-zh.ch/organisation/bezirksgerichte/bezirksgericht-winterthur.html
https://www.gerichte-zh.ch/organisation/bezirksgerichte/bezirksgericht-zuerich/kontakt/adressen-telefonnummern.html
https://www.gerichte-zh.ch/fileadmin/user_upload/Dokumente/Themen/Betreibung_und_Konkurs/Formulare_und_Merkblaetter/F_COVID-19-Stundung.pdf
https://www.gerichte-zh.ch/fileadmin/user_upload/Dokumente/Themen/Betreibung_und_Konkurs/Formulare_und_Merkblaetter/F_COVID-19-Stundung.pdf
https://www.gerichte-zh.ch/organisation/obergericht.html
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9.10 As an entrepreneur, what do I need to pay attention to if the relief was granted? 

The suspension is published in the Swiss Official Gazette of Commerce (SOGC) and thus made 
public. In practice, this may mean that suppliers and service providers will no longer be inclined to 
deliver or execute orders without advance payment. 

Claims that are subject to a relief cannot be paid. If the debtor nevertheless does so, the competent 
court can officially declare bankruptcy. 

The sale or pledging of part of the fixed assets are now only permitted with the consent of the 
competent court. 

9.11 What is the legal consequence for creditors of claims that are deferred under the 
COVID 19 relief? 

The rights of the creditors are limited in such a way that debt recovery can neither be initiated nor 
pursued for claims subject to a COVID-19 relief, and freezing orders and other protective measures 
are excluded. The debtor may continue its business activities, but may not take any legal action 
that harms the legitimate interests of creditors or that favors individual creditors to the detriment of 
other creditors. 

10. Tax and Social Security Law 

Michael Barrot, michael.barrot@bratschi.ch 
Cédric-Olivier Jenoure, cedric.jenoure@bratschi.ch 
Sascha Wohlgemuth, sascha.wohlgemuth@bratschi.ch 
Pascal Zgraggen, pascal.zgraggen@bratschi.ch 

→ back to the table of contents 

10.1 Are there any possibilities of arranging a payment plan (e.g. deadline extension, 
deferral, etc.) for taxes that are due, in order to safeguard liquidity? 

Yes, payment plans are possible for federal taxes. In the ordinance of 20 March 2020 on the tem-
porary waiver of default interest in the event of late payment of taxes, levies and customs duties 
and the waiver of the loan repayment by the Swiss Society for Hotel Credit, the Federal Council 
has stated that taxpayers should have the option of extending payment deadlines without having 
to pay default interest. 

The interest rate for value added tax, customs duties, specific excise duties and levies will conse-
quently be reduced to zero during the period from 21 March 2020 to 31 December 2020. Default 
interest will not be charged during this period. The same rule will apply to direct federal tax from 
1 March 2020 until 31 December 2020. 

However, the statutory provisions will remain unchanged. In particular, adherence to the tax col-
lection deadlines is mandatory. However, the tax legislation provides for deferred terms. If payment 
within the given deadline involves significant hardship, the tax authority may approve deferrals or 

mailto:michael.barrot@bratschi.ch
mailto:cedric.jenoure@bratschi.ch
mailto:sascha.wohlgemuth@bratschi.ch
mailto:pascal.zgraggen@bratschi.ch
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payment on account upon application (with regard to direct federal tax see art. 166 Direct Federal 
Taxation Act (DFTA); with regard to value added tax see art. 90 Value Added Tax Act). The Tax 
Administration has announced that it will interpret these provisions broadly. 

N.B. Capital gains tax and stamp duty are exempt from this waiver of default interest. 

10.2 Do these measures apply to cantonal taxes as well? 

No, the ordinance enacted by the Federal Council does not apply to cantonal and municipal taxes. 
The complexity of cantonal tax provisions, in particular with regard to the due date for payment of 
tax, makes it impossible to address the various measures in detail here. However, most cantonal 
tax administrations have already announced that they will use their discretionary powers and, for 
example, look favourably on applications to extend the deadline or defer payment. 

10.3 Do I still have to submit a tax return despite the difficult circumstances caused by 
the Covid-19 crisis? 

Yes, in principle the obligation to submit a tax return continues. As this obligation takes different 
forms depending on the canton and the deadlines vary considerably from canton to canton, it is 
not possible to provide a complete overview here. A few examples are presented below: 

BS: Individuals now have until the end of May 2020 instead of until the end of March 2020 to submit 
their 2019 tax return. In view of the current situation no reminders will be sent or penalties levied 
in the event of late submission of the tax return before the end of May 2020. 

BL: The deadlines for submitting the tax return have also been extended in the canton of Basel 
Land. Employees have until 30 June 2020 to submit their tax return to the appropriate authority 
without incurring penalties; the deadline for self-employed persons and legal entities will be ex-
tended until 30 September 2020. 

BE: The deadline for private individuals and self-employed persons to submit their tax return will 
be extended until 15 September 2020. 

SG: The submission deadline for persons who are not economically active and for employees will 
be extended by two months until 31 May 2020 as a result of the exceptional circumstances. The 
submission deadline of 31 May 2020 will continue to apply to self-employed persons. It will be 
possible to obtain further extensions to deadlines, if necessary. 

ZG: The deadline for private individuals to submit their tax returns will now be extended by two 
months from 30 April 2020 to 30 June 2020. Any further applications to extend the deadline will be 
assessed individually and dealt with fairly by the tax administration. 

ZH: The deadline for natural persons to submit their 2019 tax return will be extended until 
31 May 2020. 
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10.4 Is there a moratorium on social security contributions as well? 

Yes, the Federal Council has also provided for a moratorium on social security contributions. Busi-
nesses and self-employed persons affected by the crisis can apply for a temporary, interest-free 
moratorium on social security contributions (old age and surviving dependants’ insurance / disabil-
ity insurance / income replacement for national service and maternity leave / unemployment insur-
ance). Businesses and self-employed people may also arrange to have the amount of contributions 
paid on account to the Compensation Office adjusted if the total wages paid have fallen signifi-
cantly. The OASI Compensation Offices are responsible for handling applications for moratoriums 
and for reducing payments on account. 

10.5 Based on current circumstances, if a creditor decides to waive his dividend or the 
distributing company revokes the dividend out of solidarity, does this triggers tax 
consequences? 

That depends. Waiver of dividends or even a repayment (revocation) may qualify as a grant to the 
dividend paying company. Decisive factor is whether withholding tax on the agreed dividend al-
ready exists at the time the claim is waived. If waiver (formal or informal) or even a revocation takes 
place only after dividend has become dued, withholding tax remains owed. In addition the waiver 
from dividend recipient qualifies as a taxable subsidy to stamp duty (art. 5 para. 2 lit. a StG). 

10.6 Further information 

https://www.admin.ch/opc/de/classified-compilation/20200842/index.htmlhttps://www.estv.ad-
min.ch/estv/de/home/covid19/news.html 

11. Data protection 

Adrian Bieri, adrian.bieri@bratschi.ch 
Rolf H. Weber, rolf.weber@bratschi.ch 

→ back to the table of contents 

11.1 May employers ask employees about illnesses and pre-existing diseases in con-
nection with the fight against COVID-19? 

As a general rule, employers may only process data regarding employees to the extent that such 
data concerns the employee’s suitability for his job or is necessary for the performance of the 
employment contract. Any data processing that goes beyond such purpose requires a special jus-
tification. Data concerning the health of an employee is considered sensitive personal data. There-
fore, the employer can rely on any of the following justifications for processing: the express consent 
of the data subject, a legal provision providing for the processing and, finally, an overriding interest 
of the employer. 

A distinction must be drawn between whether the employer asks his employees about existing 
illnesses or symptoms in order to obtain information about a possible coronavirus infection and, 

https://www.admin.ch/opc/de/classified-compilation/20200842/index.htmlhttps:/www.estv.admin.ch/estv/de/home/covid19/news.html
https://www.admin.ch/opc/de/classified-compilation/20200842/index.htmlhttps:/www.estv.admin.ch/estv/de/home/covid19/news.html
mailto:adrian.bieri@bratschi.ch
mailto:rolf.weber@bratschi.ch


 Legal issues surrounding the COVID-19 pandemic 
 page 43 | 65 

 

thus, minimize the risk of transmission of the virus or whether the requested information concerns 
general pre-existing health conditions. 

In the first case, the employer could base his inquiries and data processing both on his duty of care 
towards the other employees and on his interest in ensuring their health. 

In the second case, a cautious approach is recommended. While the COVID-19 Ordinance-2 gives 
employees who are at high risk, in particular those suffering from certain pre-existing diseases, the 
right to payed leave if it is not possible to implement the federal recommendations regarding hy-
giene and social distancing (2 meters distance), the Ordinance also provides that it is the employ-
ees themselves, who shall give notice that they are at high risk by making a personal declaration. 
In this respect, the employer is best advised to limit himself to inquiries concerning typical symp-
toms of the coronavirus. 

11.2 May employers collect and process information on whether employees were in a 
COVID-19 risk area or had direct contact with a COVID-19 infected person etc.? 

Employers have a duty of care towards their employees and a primary interest in their health in 
order to prevent infection and, not least, to be able to continue their business activities with suffi-
cient staff. These aspects entitle the employer to ascertain whether certain employees have or 
have had contact with infected individuals or whether they have recently been in a designated high-
risk country. 

11.3 Are employers allowed (i) to inform employees that a particular employee has 
fallen ill with COVID-19, even mentioning the name of such specific employee, and 
(ii) to release from work other employees that were in contact with such employee? 

Information concerning a COVID-19 infection is particularly sensitive in the current situation and 
can have a stigmatizing effect on the respective employee. The employer's duty of care requires 
that such a disclosure should not be made unless it appears absolutely essential. At the same time, 
the duty of care obliges the employer to protect the health of other employees. As a rule, however, 
the employer should be able to fulfil this duty, even without mentioning any specific names, by 
ordering those employees who have had direct physical contact with the infected person to perform 
their work from home for at least 10 days or by granting them leave during this time. 

11.4 Are States allowed to collect and process location data of citizens (Big Data) in the 
fight against COVID-19? 

If the location data is anonymized, it is not subject to data protection legislation and can, in principle, 
be collected and analyzed by public authorities. 

Furthermore, the Federal Act against Epidemics allows public authorities to process health data to 
the extent that this is necessary to identify persons who are sick, suspected of being sick, infected, 
suspected of being infected and excreting pathogens for the purpose of implementing measures 
to protect public health, in particular to detect, monitor and combat communicable diseases. It is 
conceivable that public authorities could rely on this authorization to collect and analyze personal 
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location data. However, the principles of the Federal Act on Data Protection must be observed at 
all times. In particular, the principles of proportionality, purpose-based processing, and transpa-
rency of processing and correctness of the data are applicable. 

For the EU, the GDPR also provides a basis for processing data concerning health for reasons of 
public interest in the area of public health, such as protecting against serious cross-border threats 
to health. 

In any case, the data collected must be erased or anonymized as soon as it is no longer needed 
for the purposes required by law, normally no later than ten years after collection of the data. 

12. Corporate law 

Florian S. Jörg, florian.joerg@bratschi.ch 
Thomas Peter, thomas.peter@bratschi.ch 
Marco Rizzi, marco.rizzi@bratschi.ch 
Alexander Blarer, alexander.blarer@bratschi.ch 

→ back to the table of contents 

12.1 Can general meetings still be held and if so, how? 

A general or corporate meeting in the form provided for by the Swiss Code of Obligations consti-
tutes an event according to art. 6 para. 1 COVID-19 Ordinance-2 and is therefore prohibited. 

According to art. 6b COVID-19 Ordinance-2, companies may order that, regardless of the expected 
number of participants and without observing the invitation deadline, participants may only exercise 
their shareholder's rights: 

− in writing or in electronic form; or 

− by an independent voting representative appointed by the company. 

Pursuant to a questionable interpretation by the Federal Department of Justice in its Q&A (ques-
tions 11 and 12), this means that a meeting in form of a video conference or by telephone is per-
mitted, but voting by email is not.  

This provision is provisionally in force until 26 April 2020 (according to the Q&A by the Federal 
Department of Justice until 10 May 2020), which is the date on which the board of directors of a 
company may order that the meeting be held in accordance with the principles set out above. The 
order must be notified to the shareholders in writing or published electronically at least four days 
before the date of the meeting. 

If a company wishes to hold its meeting in the form provided for by the Swiss Code of Obligations, 
it must obtain a permit from the competent cantonal authority on the basis of art. 7 of the COVID-
19 Ordinance-2. However, such an exceptional permit will only be granted if, among other things, 
a public interest in holding the meeting in the form provided for by the Swiss Code of Obligations 
can be shown (art. 7 para. 1 para. b COVID-19 Ordinance-2). In the case of private companies, it 
may be hardly possible to show such a public interest. 

mailto:florian.joerg@bratschi.ch
mailto:thomas.peter@bratschi.ch
mailto:marco.rizzi@bratschi.ch
mailto:alexander.blarer@bratschi.ch
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12.2 Are protective duties to be observed?  

The aim of the special regulation according to art. 6b COVID-19 Ordinance-2 is precisely to ensure 
that a meeting is held in compliance with the protective duties, which also means that these duties 
must be complied with under all circumstances. Proof of compliance with the protection duties is 
also a condition for obtaining an exceptianal permit to conduct an assembly in accordance with the 
principles of the Swiss Code of Obligations (art. 7 para. 1 para. b of COVID-19 Ordinance-2). 

12.3 Can sick persons be denied access to the meeting? 

In any case, the interest of safeguarding the people’s safety must prevail the interest of a share-
holder to exercise his right to attend a meeting in person. Thus, a sick person can be denied access 
to the meeting. 

The receipt of an exceptional permit necessary for the holding of a meeting in accordance with the 
principles of the Swiss Code of Obligations requires, among other things, proof of measures to 
exclude persons who are ill or who feel ill (art. 7 para. 1 para. b. item 1 of the COVID-19 Ordi-
nance-2). 

However, an ill shareholder or company cannot be denied the right to participate in writing or elec-
tronically or the right to authorize a proxy. 

12.4 Can meetings be cancelled or postponed at short notice? 

In practice, it was already possible to cancel or postpone a meeting at short notice before the 
outbreak of the crisis, and this possibility will of course continue to exist. 

However, since the COVID-19 Ordinance-2 in art. 6b offers a possibility to validly hold meetings 
even during the crisis period, we do not consider it to be permissible to postpone an ordinary meet-
ing to a date that is more than six months after the end of the financial year (art. 699 CO). However, 
failure to comply with such deadline is not sanctioned by law. 

12.5 Is the board of directors liable if the company suffers damages as a result of the 
COVID-19 crisis? 

The liability of the board of directors is governed by art. 754 Code of Obligations. In principle, lia-
bility is only assumed if damage has occurred which is attributable to a breach of duty by the Board 
of Directors or an individual member («Board of Directors»), which was culpably committed and 
which adequatly caused such damage. In addition, the Board of Directors may not have legally 
validly delegated its powers. Pursuant to the Business Judgment Rule, Business decisions taken 
based on an appropriate information basis do not constitute a breach of duty. 

Claims for damages arising from the COVID-19 pandemic must also be examined according to this 
test. The focus will most probably not be on the question of damages, but on whether a lack of 
preparation for the pandemic constitutes a culpable breach of duty. Such a breach should only be 
present if an obligation to prepare for a pandemic arises from the nature of the business or from a 
clearly defined set of specifications. This will be applicable in very few cases. If there is no general 
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pandemic plan in place and such a development is not part of the Board of Directors' risk consid-
erations, there has not yet been a breach of duty. Due to the unpredictability of the extent of the 
pandemic and the measures taken, also a slight form of negligence cannot be assumed, especially 
since Switzerland has not experienced such a situation in the lifetime of the current generations. 
In most cases, therefore, fault should also be denied. 

Liability may, however, be considered if the board of directors behaves incorrectly during the pan-
demic and breaches its duties. For example, it does not manage the company in the crisis, makes 
wrong decisions or does not follow the instructions of the Federal Council. Cases in which the 
Board of Directors followed orders of cantonal authorities that were contrary to federal law and 
subsequently caused damage to the company will be controversial. In this case, however, it would 
again have to be examined whether this was culpably done, which is generally unlikely to be the 
case if contradictory orders were issued by cantonal and federal authorities. 

12.6 Which measures must management take now? 

Management must ensure the continuation of the company. It must take the measures which the 
changes in the regulatory and economic environment make necessary in order to allow the contin-
uation of operations. Crisis response is a management task. 

12.7 Further information 

https://www.ejpd.admin.ch/dam/data/ejpd/aktuell/news/2020/2020-03-06/faq-gv-d.pdf (in German) 

13. Capital Market Law 

Dr. Marcel Aellen, marcel.aellen@bratschi.ch 

→ back to the table of contents 

In addition to the considerable effects on the operating business and earnings situation, listed com-
panies and companies active on the capital market also have to overcome challenges in connection 
with their obligations under capital market law in the context of the current crisis. 

Among other things, questions arise regarding communication, i.e. ad hoc publicity obligations, 
and in particular the new prospectus obligation created by the FIDLEG, which applies to all issues 
of securities. 

  

https://www.ejpd.admin.ch/dam/data/ejpd/aktuell/news/2020/2020-03-06/faq-gv-d.pdf
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13.1 What has to be taken into account with regard to ad hoc publicity? 

According to the rules on ad hoc publicity, listed companies have to report events with material 
effects on business activities and significant business transactions to the market in good time. The 
following questions arise, for example: 

− To what extent are impairments of production relevant? 

− Do cases of illness that lead to personnel bottlenecks play a role? 

− How should the closure of production facilities be assessed? 

− What are the effects of supplier failures? 

− How are losses of management personnel due to illness to be treated? 

Ultimately, the yardstick seems to be the same as in normal times, namely whether the events and 
facts are likely to influence the company's share price, i.e. whether they are relevant to the share 
price. However, since the markets react more sensitively in times of crisis, as we are now experi-
encing, more sensitivity is probably called for when assessing price relevance. 

It is obvious that in view of the acute effects on the economy as a whole, the crisis triggered by the 
pandemic threatens companies in a variety of ways and is associated with corresponding risks. 
These must be identified, measured and adequately addressed as usual. Accordingly, they must 
also be reflected in any prospectuses and included in current offers by means of supplements of 
the prospectus. Each individual case must be assessed and the appropriate conclusions drawn for 
each case. Guiding principle is that the market shall be informed thereby as openly and transpar-
ently as possible, which is the purpose and goal of the prospectus. 

14. Mergers & Acquisitions 

Florian S. Jörg, florian.joerg@bratschi.ch 
Marco Rizzi, marco.rizzi@bratschi.ch 
Alexander Blarer, alexander.blarer@bratschi.ch 

→ back to the table of contents 

14.1 Do the effects of the COVID-19 crisis fall under the MAC clausaes? 

The COVID-19 pandemic does not change the principle that the scope of the MAC clause (Material 
Adverse Change) must be determined by interpretation. Accordingly, whether the clause will apply 
in the pandemic depends on its wording. In general, it can be assumed that the pandemic and its 
effects could not have been foreseen if, for example, the contract was concluded in autumn 2019. 
If, on the other hand, the contract was entered into, for example, at the end of February 2020, the 
predictability is likely to be an issue. 
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14.2 When / under what circumstance may a closing be postponed or a party may with-
draw from the contract? 

If no applicable MAC-clause has been agreed, it must be examined on a case-by-case basis 
whether the execution of a contract can be refused or postponed based on the rules of contract 
law. In general, the assessment also depends on the question of how strongly the target has been 
affected by the COVID-19 pandemic. In this context, various argumentation approaches are pos-
sible, such as error, impossibility, deterioration of the acquired business before the transfer of risk 
or the so-called clausula rebus sic stantibus. Whether a party can use one of these legal institutions 
as a basis for discharging its contractual obligations depends heavily on the specific circumstances 
and would have to be clarified in a more detailed assessment of the individual case. 

Furthermore, various relevant questions regarding the impact of the crisis have not yet been an-
swered by the courts. Against this background, an amicable economic solution is preferable to 
litigation. 

15. Construction, real estate and hospitality 

Ion Eglin, ion.eglin@bratschi.ch 
Alexander Blarer, alexander.blarer@bratschi.ch 
Thomas Schönenberger, thomas.schoenenberger@bratschi.ch 
Annina Berchtold, annina.berchtold@bratschi.ch 
Andreas Brenner, andreas.brenner@bratschi.ch 
Tanja Frischknecht, tanja.frischknecht@bratschi.ch 
Bigna Heim, bigna.heim@bratschi.ch 

→ back to the table of contents 

Construction Law Issues 

15.1 What are the consequences of disruptions in the construction process or failure 
to comply with a time limit for delivery and completition? 

Delays, e.g. as a result of official orders due to the COVID-19, are temporary impairments of per-
formance. If the contractor is temporarily unable to deliver or complete the work, he is in default of 
obligor. The builder must put the contractor in default by means of a reminder and, after the expiry 
of a grace period set to the contractor, may either waive or insist on the contractor's performance. 
If the builder waives perfor-mance, he still has the choice and can either adhere to the contract and 
demand the positive contractual interest or withdraw from the contract and demand compensation 
for the negative contractual interest. 

However, the Standard SIA 118, which often forms part of a contract for work and services, pro-
vides for a separate regulation of the consequences of default. According to the Standard SIA 118, 
a contractor may extend the deadlines for the execution of the work without liability consequences, 
if he is not at fault for the delay and he has taken additional precautions to avoid the delay. 
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mailto:alexander.blarer@bratschi.ch
mailto:thomas.schoenenberger@bratschi.ch
mailto:annina.berchtold@bratschi.ch
mailto:andreas.brenner@bratschi.ch
mailto:tanja.frischknecht@bratschi.ch
mailto:bigna.heim@bratschi.ch


 Legal issues surrounding the COVID-19 pandemic 
 page 49 | 65 

 

15.2 Who bears the risk or the addional costs (builder or contractor) in case of addi-
tional expenses due to official regulations or in case of an official closure of con-
struction sites? 

If the parties have, in advance, agreed on a fixed price as payment for the work and services, the 
Swiss Code of Obligations (CO) provides that this price may be increased appropriately or the 
contract for work and services may even be terminated if extraordinary circumstances arise, such 
as the effects of the corona virus. 

The Standard SIA 118, however, provides for a regulation that deviates from the provisions of the 
CO. If extraordinary circumstances, such as compliance with official measures regarding CO- 
VID-19, prevent or excessively complicate completion, the contractor may be entitled to additional 
compensation for the proven actual additional expenses (s. art. 59 Standard SIA 118). However, if 
the construction sites are shut down due to an official order, this is a so-called general market 
economy disturbance. In these cases, in principle, no compensation is due for the additional ex-
penses incurred (s. art. 61 Standard SIA 118). In this case the contract cannot be terminated either. 

15.3 What must the builder provide fort he event that contractors/suppliers com-
misioned in the construction project become insolvent as a result of the COVID-19 
crisis? 

In order to minimise a double payment risk for the builder in the event of the insolvency of his 
contractors and/or suppliers in connection with building contractor's liens, we recommend that the 
builder now checks the contracts for work and services /supply contracts with his contractors/sup-
pliers to see whether they contain a direct payment clause. This is a clause in the contract for 
work and services/supply contract by which the parties agree that in the event of the supplier's/con-
tractor's financial difficulties, the builder/purchaser is entitled to pay the contractor’s subcontrac-
tor/supplier’s sub-supplier directly, deducting the corresponding amount of the direct payment from 
the payment owed to the contractor/supplier. If the contract for work and services/supply contract 
does not currently contain such a direct payment clause, we recommend contacting the contractual 
partners and agreeing on such a direct payment clause with the contractors/suppliers in an annex 
to the contract for work and services/supply contract. 

In addition, under the given circumstances care must be taken to ensure that only payments on 
account are made to the value of the actual construction progress in the project as proven by the 
contractor or to the value of the actual delivery to the construction site as proven by the supplier. 

15.4 Are conctractual penalties agreed in the contract for work and services between 
the client and the contractor applicable to delays in performance due to COVID-19 
crisis-based delays in performance? 

In order to assert a contractual penalty, the main obligation secured thereby, e.g. the work perfor-
mance owed, must in principle not or not correctly have been fulfilled. In addition, the debtor must 
be at fault, i.e. he must be accused of at least slight negligence. However, the requirement of fault 
can be contractually amended or waived. 
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A contractual penalty for delays due to the effects of the COVID-19 is due to the lack of fault only 
owed if this was expressly agreed in the contract. 

Real Estate Law Issues (in particular Tennancy Law) 

15.5 What rights do tenants and landlords have if, as a result oft eh COVID-19 crisis, 
there is a delay in the commencement of the leased property in relation tot he con-
tractual agreements between the landlord and the tenant? 

If the leased property is not handed over in accordance with the contract at the time of the agreed 
handover, a case of non-performance (leased property cannot be handed over at all) or defective 
performance (leased property has defects) may exist. 

If there is a case of non-performance, for example, because the apartment cannot be completed 
on time, the consequences depend on whether the landlord is at fault or the performance has 
become impossible. If the landlord is at fault, he is in default. However, the landlord is not at fault 
if the contract cannot be fulfilled due to effects in connection with the COVID-19. If the apartment 
as a whole cannot be handed over because it is no longer possible, this is a case of impossibility. 
In the case of objective impossibility, i.e. if not only the specific debtor but also any other debtor in 
the same situation is unable to perform, the entire contractual relationship shall expire without 
compensation. However, if the handover is only temporarily impossible and the apartment can still 
be completed during the rental period, it is a so-called temporary impossibility. This will be the case 
as soon as there are no more COVID-19 related restrictions. In these cases, the landlord will be in 
default. 

If the apartment can be handed over on the agreed date, but it has defects, this is a case of defec-
tive performance. The consequences for the landlord in this respect depend on the seriousness of 
the defect. In the case of a serious defect, the tenant does not have to take over the apartment and 
can put the landlord in default and finally withdraw from the contract. In the case of minor defects, 
the tenants must take over the apartment, but they have the same rights as if the defect had oc-
curred during the rental period. Among other things, they can demand that the defect be repaired 
or that the rent be reduced. 

15.6 What rights do buyers and sellers of real estate property have if, as a result oft he 
COVID-19 crisis, there is a delay in the commencement oft he purchased item on 
relation tot he contractual agreements between the seller and the buyer? 

If a real estate property (e.g. a house or condominium unit in an apartment building) is not handed 
over in accordance with the contract at the agreed time, there may be a case of non-performance 
(object of purchase cannot be handed over at all because it is uninhabitable) or defective perfor-
mance (object of purchase has defects which do not significantly impair the use of the object of 
purchase). The time of handover is always specified in the respective property purchase contract. 

If the object of purchase is not handed over at all, this would be considered a case of non-perfor-
mance. The legal consequences depend on whether the seller is at fault or the performance has 
become impossible. If the seller is at fault, which will not be the case if effects in connection with 
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the corona virus are the cause of non-performance, the seller will be in default. If the object of 
purchase can no longer be handed over because it is no longer possible at all and the seller is not 
at fault, this is a case of objective impossibility and the entire contractual relationship shall expire 
without compensation. However, since at present in most cases a purchase object cannot be com-
pleted and handed over according to the restrictions caused by the COVID-19, this is a so-called 
temporary impossibility. In this case the contractual relationship does not expire without compen-
sation, but the seller is in default. 

If the object of purchase can only be handed over with defects at the agreed time, this is a case of 
defective performance. In these cases, the seller has the right to rescind the contract of sale for 
breach of warranty, to demand a reduction of the sale price or to otherwise claim compensation for 
the damage. However, the law does not provide for a right to remedy of defects. 

Most contracts regarding immovable property provide for individual provisions that deviate from 
the law and which take precedence. For example, a right to remedy of defects or the complete 
elimination of warranty claims can be agreed in the property purchase agreement. 

If the object of purchase is handed over unfinished, the buyer must observe the time limit, as in 
principle all complaint and limitation periods in warranty rights begin with the delivery of the object 
of purchase. 

15.7 Is the rent for commercial premises still owed even during the lockdown? 

It is unclear and new territory in law. Various authors have commented on this so far. However, the 
opinions on this issue are divided. 

According to one opinion, the rent is still owed. The reason given is that an official closure of a 
business is to be considered a risk to the tenant and that the closure, as is currently the case, is 
not related to the rented property but to the type of activity carried out by the tenant in the rented 
property. According to this opinion, a defect of the rental object would be a so-called operational 
defect for which the tenant is responsible. 

The other opinion argues that it is a defect according to art. 259a CO thus a so-called object-related 
defect if the landlord can no longer make the rented property available for the contractually agreed 
purpose (art. 256 CO). This entitles the landlord to a rent reduction of up to 100%, depending on 
whether certain types of use (e.g. warehouse, office) are still possible or not. 

It is further discussed whether and to what extent an impossibility of use and thus an impossibility 
of performance under art. 119 CO could exist if the contract expressly provides for a specific pur-
pose or if such a purpose has been agreed implicitly or tacitly and the fulfilment of this purpose has 
been prohibited to the tenant. 

Finally, the subjective impossibility according to art. 97 CO is also brought up, according to which 
the contractual performance is subjectively impossible if the performance of the contract is no 
longer reasonable for the debtor in good faith. Discussions on the applicability of general-law prin-
ciples are moving in a similar direction due to the unpredictability of events and serious sudden 
equivalence disorders (clausula rebus sic stantibus; good faith and prohibition of abuse of legal 
rights; force majeure; fundamental error). 
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On the basis of the Federal Council's statement in its media conference of 27 March 2020, it is 
more likely that the rent is still owed. However, the deadline for payment arrears has been extended 
from 30 to 90 days in accordance with art. 257d para. 1 CO, provided that the rent is due between 
13 March 2020 and 31 May 2020 and the arrears are attributable to the measures ordered by the 
Federal Council for the control of COVID-19. 

However, the extension of the period does not necessarily mean that a rent reduction may not be 
possible nevertheless because of the lockdown. The courts will probably still have to give their 
opinion on this. Due to the current exceptional circumstances, we therefore recommend that the 
parties seek a solution, e.g. in the form of a deferral. In view of the uncertainty of the legal situation, 
we do not recommend sending reminders with a threat of termination within the meaning of 
art. 257d CO at this time. 

15.8 Is the lease of the unfructuary lease still owed during the lockdown? 

Basically, yes (see above comments on rent of commercial premises). However, according to the 
Federal Council's media release of 27 March 2020, the deadline for arrears of payment in accord-
ance with art. 282 CO for rents due between 13 March 2020 and 31 May 2020 has been extended 
from 60 to 120 days, provided that the arrears are due to the measures ordered by the Federal 
Council to combat COVID-19. 

15.9 Is the rent for resindetial premises still owed? 

Basically yes. However, the question arises as to whether, due to the current exceptional situation, 
deferrals should also be considered in individual cases for residential rents. 

15.10 What to do with tenants who are no longer able to pay their rent? 

Currently, there is a legal standstill in debt collection until 19 April 2020. Consequently, debt en-
forcement proceedings can be initiated, but debtors will not be served with a commandment of pay. 

However, a termination of the lease in accordance with art. 257d OR is possible in principle, pro-
vided that the relevant conditions are met (setting a time limit for payment and notify him that in the 
event of non-payment the landlord or lessor will terminate the lease on expiry of that time limit). As 
already mentioned, however, for rent due between 13 March 2020 and 31 May 2020, the deadline 
for payment arrears has been extended from 30 to 90 days in accordance with the Federal Coun-
cil's order of 27 March 2020, provided that the arrears are attributable to the measures ordered by 
the Federal Council to combat COVID-19. 

15.11 May an apartment still be inspected or taken over? 

Yes, there is currently no curfew. Apartment inspections and visits may therefore still be carried 
out in principle, provided that the FOPH's rules of conduct are observed. According to the Federal 
Council's media release of 27 March 2020 the Federal Council also confirmed that removals are 
still permitted if the FOPH's rules of conduct are observed. 
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15.12 May a tenant stay longer in the rented accomodation on the grounds that he cannot 
vacate and leave the rented accomodation which has been cancelled dur to COVID-
19 disease and/or quarantine? 

No, in principle, the obligations under the rental agreement apply. If the lease is terminated, the 
tenant is generally obliged to vacate and leave the rented property at the end of the lease. This 
applies in particular, since a new rental agreement has usually already been concluded with a 
subsequent tenant. The situation would only be assessed differently if a curfew were imposed. In 
the event of a curfew, the tenants would probably not be obliged to leave and vacate the rented 
property. 

15.13 May the landlord insist that a tenant currently lets strangers into his apartment? 

In principle, tenancy law applies, according to which the tenant is obliged to tolerate inspections, 
repairs etc., while maintaining a reasonable period of notice. However, since the COVID-19 can 
survive for several days on an object according to the latest findings, we believe that the question 
arises whether the basic right to physical integrity should not be given greater weight. If, as a con-
sequence, a tenant should refuse access to the apartment because of the risk of infection, we 
therefore recommend – if possible – postponing inspection appointments etc. until after 
19 April 2020, based on the current state of knowledge. 

15.14 Does a commercial tenant affected by the lockdown forfeit his right to a reduction 
in rent on account of a defect if he does not immediately enforce it? 

No, the tenant can, in principle, claim his entitlement to a rent reduction at any time, i.e. even after 
the defect has been remedied and even after the termination of the lease. However, according to 
the Federal Supreme Court's jurisdiction, the prohibition of abuse of legal rights as well as the 
protection of the landlord's legitimate trust are considered a barrier if the tenant does not request 
the removal of the defect and does not otherwise declare that he is bothered by the defect. How-
ever, the claim to a reduction of the rent shall only exist for the period of time in which the landlord 
was aware of the defect - for which, in our opinion, no notification by the tenant is necessary due 
to the lockdown - and at the latest until the defect has been remedied. If the tenant accepts a 
deferral for the time being, he has not forfeited his right to a possible rent reduction - subject to the 
prohibition of abuse of legal rights. 

15.15 Does the lockdown constitute a reason for an extraordinary termination of a com-
mercial lease? 

In principle not, unless the rental agreement was signed only for a particular event or the like and 
the event cannot or could not take place. If a commercial rental agreement is concluded with regard 
to a particular event which cannot be held due to the COVID-19 situation, an objective impossibility 
according to art. 119 CO would exist, whereby the obligation expires by law and services already 
rendered must be reimbursed. 
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15.16 Can a lease agreement with a tenant who is homebound or even hospitalised due 
to COVID-19 disease be terminated if the landlord is aware oft he disease? 

If the landlord knows or must assume that the tenant is not in a position to exercise his rights, the 
termination may be challenged under certain circumstances pursuant to art. 271 para. 1 CO on the 
basis of the unsparing exercise of rights. 

16. Arbitration 

Sandra De Vito Bieri, sandra.devito@bratschi.ch 
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Arbitration as a method of choice due to the current challenges 

16.1 The contract includes a choice of forum clause in favor of State courts, can the 
dispute be referred to arbitration instead and if so, how? 

Yes, the parties to the contract are in principle free, despite the jurisdiction clause contained 
therein, to subsequently appoint an arbitral tribunal by joint agreement for any disputes arising out 
of or in connection with the contract, and to appoint an arbitral tribunal under exclusion of the state 
jurisdiction, provided that the relevant legal relationship is arbitrable. Whether or not a valid arbi-
tration agreement has been concluded is determined for «national relationships» in accordance 
with art. 357 and 358 of the Swiss Code of Civil Procedure, for international relationships art. 178 
of the Federal Code on Private International Law applies. According to the aforementioned provi-
sions, the arbitration agreement must always be made in writing or by means of proof of the written 
form. Any further formal requirements for the amendment of the existing contract that may be con-
tained in the contract must also be observed. 

16.2 Court proceedings are pending, however court proceedings face various obstacles 
due to the crisis, could the dispute still be referred to arbitration and if so, how? 

In principle, neither the Swiss Code of Civil Procedure nor the Federal Act on Private International 
Law contains provisions that would exclude such a «referral». However, it should be noted that the 
absence of an arbitration agreement is a negative procedural requirement before state courts. 
However, since the procedural requirements to be examined ex officio by the court must be avail-
able only at the time of the judgment, the parties should be able to agree on arbitration for disputes 
even during pending state proceedings until shortly before the judgment is rendered. In this case, 
the state court would have to dismiss the case due to the absence of a negative prerequisite for 
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the proceedings and the parties could refer the dispute to an arbitral tribunal. Of course, the ad-
vantages and disadvantages of such a procedure must be carefully weighed up depending on the 
stage of the state proceedings. 

Procedural effects on the arbitration proceedings 

16.3 Is it possible to do E-Filing only? 

The state provisions, which only, in principle, regulate arbitration proceedings, usually provide that 
the parties may either regulate the proceedings themselves or by reference to existing arbitration 
rules, such as the Swiss Rules of International Arbitration of the Swiss Chambers Arbitration Insti-
tution (Swiss Rules), or that they may submit the proceedings to a procedural law of their choice. 
If the parties regulate the proceedings themselves, they may provide for all documents relevant to 
the proceedings to be sent to the arbitral tribunal and the parties exclusively by means of e-filing, 
waiving the requirement of postal delivery. For instance, if the parties refer their dispute to arbitra-
tion under the Swiss Rules, art. 15 (1) of the Swiss Rules merely stipulates the principle of ensuring 
equal treatment of the parties and a fair hearing, but otherwise leaves the regulation of the pro-
ceedings to the arbitral tribunal. The arbitral tribunal will discuss the procedural rules with the par-
ties in an «Organisational Call» and will lay down them in its «Procedural Order No. 1». Accord-
ingly, proceedings under the Swiss Rules can in principle only be conducted on the basis of e-
filings, provided that this is technically feasible for all parties involved. The Swiss Rules make this 
possible by providing in art. 2 para. 1 of the Swiss Rules that all notifications under the Swiss Rules 
shall be deemed to have been served if they are received at the postal or electronic address. 

16.4 Is it possible to request time extensions due to COVID-19? 

Arbitration procedures are generally more flexible than state proceedings. Especially in the case 
of time limits that are already running, an adjustment to the circumstances is easier. In the course 
of the COVID-19 crisis, delays and disruptions in the course of proceedings may occur due to 
limited availability of parties, party representatives, witnesses and arbitrators, including travel re-
strictions, quarantine, illness or childcare. It must be possible to adapt ongoing proceedings to 
these circumstances. 

The current crisis should not, however, be a blank cheque to ask for arbitrary extensions of time 
limits. A request for an extension must still be well justified. Whether or not a time limit should be 
granted remains a question of the individual case at hand. If there are sufficient grounds for an 
extension of the deadline, the parties in particular should behave accommodatingly or collegially 
towards each other and, if necessary, agree to an extension of the deadline. Ultimately, it is for the 
Arbitral Tribunal to decide whether or not to grant an extension based on a reasoned request. 
Hence, there is no statutory right to have a deadline extended due to COVID-19. 
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16.5 What happens to the hearing? E-Hearings vs. Hearing in person (Seoul Protocol 
on Video Conferencing in International Arbitration)? 

As per the last round of measures enacted by the Swiss Federal Council, gatherings of 5 or more 
people are expressly forbidden. This and the travel restrictions imposed by various States mean 
that most likely hearings will not take place in person. 

With that in mind, arbitration practitioners will be more likely to resort to virtual hearings. Luckily, in 
March 2020, the Seoul Protocol on Video Conferencing in International Arbitration was published 
as best-practice guidelines for the conduct of video conferencing in International Arbitration. These 
guidelines address issues such a video conferencing venue, technical requirements, recordings, 
test requirements, and preparatory arrangements. Notably, the request for a video-conferencing 
hearing shall be made at least 72 hours before the hearing. These guidelines are new and as such 
untested, nonetheless given the current crisis, the guidelines will be put to the test. Needless to 
say that here as well, the ultimate decision on how and if hearings will take place lies with the 
Arbitral Tribunal. Hence, Parties should address the question as soon as possible. 

16.6 Is it possible that Tribunals assess the documents and written witness statements 
provided by the parties as proof without a hearing? 

First and foremost, it must be stated that hearings are not a necessity in arbitration. There are 
plenty of arbitration taking place only on documentary evidence without any actual hearing taking 
place. 

The problem will be with witness evidence when written witness statements are lodged with the 
Tribunal, and the opposing side not have had a chance to put the witness evidence to test in so-
called cross-examination. In that scenario, the Tribunal will most likely have to resort to a video 
conference or be more cautious in its weighing of the written witness evidence. Usually, Specific 
Procedural Rules as agreed by the Parties and the Arbitral Tribunal provide direction in this type 
of questions. 

16.7 Due to the circumstances, should expedited procedures be the method of choice? 

Expedited procedures generally result in a faster award and are characterized by the fact that the 
dispute is decided by a sole arbitrator and that an oral hearing can be waived. In addition, under 
the ICC Rules, for example, the arbitral tribunal may also reduce the number, length and content 
of submissions (Arbitration Newsletter November 2017: New ICC Fast Track Arbitration Rules – 
The faster the better?). 

Expedited procedures can also be advantageous in times of the COVID-19. Disputes originating 
in the pandemic are likely to be less complex or technical in some cases. Parties that have become 
involved in disputes due to the crisis are more interested in maintaining their business relationships 
and not in burdening them with lengthy court or arbitration proceedings. This can be remedied by 
choosing an expedited arbitration procedure. Furthermore, the need for the physical presence of 
witnesses, parties and arbitrators is limited. Not only open confrontations but also necessary travel 
can thereby be avoided. 

https://www.bratschi.ch/fileadmin/daten/dokumente/newsletter/2017/04_Arbitration_November/New_ICC_Fast_Track_Arbitration_Rules__the_faster_the_better_-_Liv_Bahner.pdf
https://www.bratschi.ch/fileadmin/daten/dokumente/newsletter/2017/04_Arbitration_November/New_ICC_Fast_Track_Arbitration_Rules__the_faster_the_better_-_Liv_Bahner.pdf
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16.8 Can I still apply for Emergency Arbitration? 

Provisional legal protection can also be obtained in times of the COVID-19 pandemic by appointing 
an Emergency Arbitrator. This institution enables the parties to obtain legal protection before the 
arbitral tribunal is constituted, for example within 15 days according to the Swiss Rules. Although 
decisions of the Emergency Arbitrator cannot be enforced, experience has shown that the parties 
voluntarily comply with them and the decisions can, in the best case, lead to an early settlement. 
Due to the current limitation of court proceedings, obtaining interim legal protection through an 
emergency arbi-trator not only appears possible, but also advisable if the underlying contract con-
tains an arbitration clause (Arbitrataion Newsletter September 2016: Emergency in Arbitration). 

Force majeure and hardship cases in arbitration proceedings 

16.9 How did arbitral tribunals deal with force majeure issues in the past? (Continental 
law vs. common law approach)? 

The starting point of any arbitration is the law chosen by the parties. However, if there is any am-
biguity, arbitral tribunals sometimes use general principles of law (lex mercatoria). 

Arbitration practitioners, applying general principles of law for the existence of force majeure, pre-
supposes that the performance owed has been impossible or extremely difficult and that the ob-
stacle has not been caused by the parties themselves. The obstacle must not have been foresee-
able in time and must not be possible of being removed by reasonable means. 

In the past, however, arbitral tribunals have not necessarily regarded the existence of force majeure 
as an event terminating the obligation to perform, but rather as an interruption. There is a tendency 
to distribute unforeseen costs between both parties and/or to work towards an adjustment of the 
contract. The parties themselves are expected to renegotiate current contracts in the case of force 
majeure. 

16.10 What is the Force majeure excuse under CISG, Unidroit Principles and ICC Force 
Majeure Clauses? 

The consequences of the COVID-19 pandemic is an event of force majeure within the meaning of 
art. 79 of the United Nations Convention on Contracts for the International Sale of Goods of 
11 April 1980 (CISG; SR 0.221.211.1). These are circumstances causing impediments of external 
origin beyond the debtor’s control which could not reasonably be expected to be taken into account 
at the time of conclusion of the contract. This concept includes in particular impediments due to 
state intervention, including those arising from legal regulations, as well as pandemics. The Force 
Majeure clause ICC 2003 (and its version updated in March 2020) as well as the Unidroit Principles 
come to the same conclusion. 

The consequences of pandemics range from the extinction of the obligation to its postponement. 
If performance has become purely and simply impossible (due to the nature of the performance), 
the contract may be terminated without compensation. In other cases, performance is not impos-
sible but delayed and the consequences will depend on the duration and consequences of the 

https://www.bratschi.ch/fileadmin/daten/dokumente/newsletter/2016/04_arbitration_september/emergency_in_arbitration_-_sandra_de_vito_bieri_and_liv_bahner.pdf
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pandemic. This may pave the way for a long period of uncertainty. In some extreme cases, eco-
nomic circumstances (e.g. disruption of supply chains) may change the economic parameters of 
transactions so unfairly that the principle of good faith may justify terminating the obligation. This 
is known as clausula rebus sic stantibus. Whatever the case, the party invoking force majeure is 
already advised to inform its counterparty immediately of the events preventing the performance 
of its obligations. 

Concerning force majeure and changed circumstances: see also 4. Contract law, above. 

17. Family Law 

Anna Murphy, anna.murphy@bratschi.ch 

→ back to the table of contents 

17.1 Do I have to pay the entire post marital maintenance according to the divorce 
judgement despite that my income has become lower due to short-time work or 
other loses of income? 

Yes. The divorce verdict is a legal entitlement to contest debtor opposition. You would have to file 
a petition to modify the divorce verdict first. In principle, such a modification becomes legally effec-
tive when the modification verdict becomes legally binding. In addition, the change requires a per-
manent, significant and unforeseen change in the circumstances. The current situation is not per-
manent. 

17.2 Do the visiting rights to my children stipulated in the interim visitation order still 
apply? 

Yes, the visits can still take place. Even during a curfew in which case you are supposed to take 
care of the children at home. During a curfew, it is advisable to carry the interim order or an interim 
agreement when you pick the children up or bring them back. The guidelines of the Federal Office 
of Public Health are to be considered. 

  

mailto:anna.murphy@bratschi.ch
https://www.dict.cc/englisch-deutsch/petition.html
https://www.dict.cc/englisch-deutsch/to.html
https://www.dict.cc/englisch-deutsch/modify.html
https://www.dict.cc/englisch-deutsch/a.html
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18. Immigration Law 

Arnaud Beuret, arnaud.beuret@bratschi.ch,  
Pascal Rüedi, pascal.rueedi@bratschi.ch 
Sascha Wohlgemuth, sascha.wohlgemuth@bratschi.ch 
Cédric-Olivier Jenoure, cedric.jenoure@bratschi.ch 

→ back to the table of contents 

18.1 Who is affected by the restrictions to entry into Switzerland? 

Persons from countries or regions at risk are affected by the measures to restrict entry into Swit-
zerland. With certain exceptions, all foreign nationals who wish to enter Switzerland from abroad 
in accordance with the annex to the COVID-19 Ordinance-2 will be refused entry. 

In particular, countries or regions whose authorities have ordered extraordinary measures to pre-
vent and combat the COVID-19 epidemic are regarded as risk countries or regions. The list of 
countries or regions at risk is published in Annex 1 of the COVID-19 Ordinance-2 (SR 818.104.24) 
and is updated regularly. 

At present (as of 26 March 2020), all countries are affected except the Principality of Liechtenstein. 

The entry ban applies in particular to foreigners entering the country as service recipients, tourists, 
visitors, participants in events, for medical treatment, to look for work or to submit an application 
for a residence permit. This also includes persons whose gainful employment or provision of ser-
vices has not previously been subject to compulsory registration (EU/EFTA). Non-self-employed 
and self-employed gainful employment and the provision of services are subject to the obligation 
to register from the first day (EU/EFTA). 

18.2 What happens to ongoing settlements and the applications for employment? 

The issuing of Schengen visas and national visas in all third countries will be suspended until 
15 June 2020. 

Exceptions will be made for cases of hardship and cases that are in the public interest of Switzer-
land (see below, point 4). 

The issuance of Schengen visas (Visa C) and national visas (Visa D) to persons from risk countries 
in accordance with Annex 1 of COVID-19 Ordinance-2 will be suspended in principle until 
15 June 2020. Applications for such visas will in principle no longer be accepted. 

Persons who already have an entry authorisation or the assurance of authorisation may continue 
to enter the country. Applications for newly arriving workers from third countries are suspended 
until further notice. 

Applications for permits and registration procedures under labour market law are suspended. Ex-
tensions and renewals of permits for persons already in Switzerland will continue to be processed. 

mailto:arnaud.beuret@bratschi.ch
mailto:pascal.rueedi@bratschi.ch
mailto:sascha.wohlgemuth@bratschi.ch
mailto:cedric.jenoure@bratschi.ch
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First relaxations were introduced with effect from 11 May 2020 (see below: «How long do the entry 
restrictions apply?»). 

18.3 Under what circumstances are visas for entry into Switzerland still issued now? 

D visas may still be issued, provided that the authorisation to issue visas (entry permit) or an as-
surance has been issued up to and including 18 March 2020. 

Return visas can be issued as before after consultation with the canton. 

Visas can still be issued for applications by persons subject to visa requirements who are allowed 
entry on the basis of art. 3 para. 1 of COVID-19 Ordinance-2 (see below, point 4), who are in a 
situation of extreme necessity, specialists who are of great importance in the health sector or other 
special cases such as urgent international meetings (Geneva International). In principle, the appli-
cants bear the burden of proof. 

18.4 What other exceptions to the entry restrictions are there? 

The following categories of persons will continue to be allowed entry, provided they fulfil the normal 
entry requirements (art. 3 para. 1 of COVID-19 Regulation-2): 

− Holders of a Swiss residence permit, a visa (visas issued by another Schengen State 
representing Switzerland are also considered to be visas issued by Switzerland), a cross-
border commuter permit or a residence permit guarantee 

− Holders of a registration certificate who are entering Switzerland for professional reasons; 
in any case, they must have been registered and confirmed in accordance with the reg-
istration procedure before entering the country 

− Holders of a goods delivery note within the framework of commercial transport of goods 

− Travellers in transit 

− Cases of hardship or cases in the public interest, including spouses and minor children 
of foreign citizens of a Swiss citizen who, because of the current situation, wish to return 
to Switzerland from their previous place of residence abroad together with the Swiss cit-
izen (evacuation) 

− Persons stranded in the international transit zones of airports due to cancelled flights 

18.5 Can EU/EFTA citizens enter Switzerland? Under what circumstances? 

All countries except the Principality of Liechtenstein are considered risk areas (as of 
24 March 2020) and entry is therefore generally prohibited for all foreigners. In particular, EU/EFTA 
citizens who have a cross-border commuter permit (G permit), short stay permit (L permit), resi-
dence permit (B permit) or settlement permit (C permit) may enter Switzerland. It is also possible 
to enter Switzerland for gainful employment of up to three months (secondment or local employ-
ment contract). In this case, both a professional reason and a registration certificate are required; 
the latter is required from the first day for all sectors and employees. 
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EU/EFTA citizens may not enter Switzerland for employment of three months or more - except in 
exceptional cases such as hardship cases or specialists in the health sector. They only receive the 
residence permit when they register with the local authorities. With other words, it is not possible 
to enter the country to submit an application for a residence permit. 

First relaxations were introduced with effect from 11 May 2020 (see below: «How long do the entry 
restrictions apply?»). 

18.6 Under what circumstances can third-country nationals enter Switzerland? 

Third-country nationals are also generally not allowed to enter Switzerland. However, entry is pos-
sible in particular if they have a residence permit (in particular a G, L, B or C permit) or a visa 
(C visa with the purpose of travel «business» as specialists in connection with the health sector or 
«official visit»; C Vrg visa; D visa) or an assurance that a visa will be issued before 18 March 2020. 

First relaxations were introduced with effect from 11 May 2020 (see below: «How long do the entry 
restrictions apply?»). 

18.7 Can the spouse and minor children of a foreigh citizenship of a Swiss citizen who 
wishes to return to Switzerland be granted an entry? 

Swiss nationals who have previously resided abroad and who wish to return to Switzerland perma-
nently with their core family (spouses, minor children) due to the crisis (evacuation) may enter 
Switzerland together with the core family. 

18.8 How long do the entry restrictions apply? 

The entry restrictions of the COVID-19 Ordinance-2 are valid as long as necessary, but at the most 
for a period of 6 months after coming into force. The Federal Council lifts them in whole or in part 
as soon as the measures are no longer necessary. 

A gradual easing of entry restrictions is planned. 

The first easing is planned for 11 May 2020. From this date on, all applications for a residence or 
cross-border commuter permit submitted by workers from an EU or EFTA state before the intro-
duction of entry restrictions (on 25 March 2020) will be processed. This also applies to notifications 
of entry for short-term employment with an employer in Switzerland and for cross-border services 
of a maximum of 90 days per year as well as new notifications for cross-border services, provided 
that the provision of services is based on a written contract concluded before 25 March 2020. 

EU/EFTA citizens with a local contract (concluded before 25 March 2020) can basically re-enter 
the country, but must first obtain permission from the labour market authority of the canton con-
cerned in order to be able to present this when crossing the border. 

Employees from third countries who already have a permit to work in Switzerland, but who could 
no longer be issued a visa due to the current entry restrictions, will be allowed to enter the country 
from 11 May 2020. 
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Applications for employment of third-country nationals submitted before the entry into force of the 
restrictions on admission of third-country nationals (on 19 March 2020) will be processed from 
11 May 2020. Approval will be granted if – in addition to meeting the requirements of the Aliens 
Act – the job position can actually be taken up. 

Family reunification is possible for family members of Swiss citizens and for family members of 
persons from EU/EFTA countries living in Switzerland. 

For the time being, all other restrictions on migration remain in force until 8 June 2020. 

A further easing, if the epidemiological situation permits, is foreseen for 8 June 2020. It is planned 
that by this date all applications from employed EU and EFTA nationals who are actually able to 
work in Switzerland can be processed again. 

18.9 Further information 

https://www.admin.ch/opc/en/classified-compilation/20200744/index.html 

https://www.sem.admin.ch/sem/en/home/aktuell/aktuell/faq-einreiseverweigerung.html 

https://www.sem.admin.ch/dam/data/sem/rechtsgrundlagen/weisungen/fza/20200324-rs-COVID-
19-d.pdf (in German only) 

https://www.sem.admin.ch/dam/data/sem/aktuell/aktuell/einreisestopp/weisung-COVID-19-d.pdf 
(in German only) 

19. Compliance 

Dr. Christian Wind, christian.wind@bratschi.ch 
Dr. Pascal Rüedi, pascal.rueedi@bratschi.ch 

→ back to the table of contents 

Particularly in difficult situations such as the ones we are currently facing, there may be a tempta-
tion or pressure that people in companies may consider not to adhere to clear external laws and 
regulations or internal directives and policies or may not do so comprehensively, true to the motto 
«the end justifies the means» and on the erroneous grounds I am not doing this for myself but for 
the company. 

Here it is paramount that clear statements are made by top management and line managers, that 
critical points are addressed proactively and that employees are encouraged and requested to 
report any uncertainties or questions to their line manager with the aim of avoiding violations of the 
law (non-compliance cases) and protecting the company's most important asset, its reputation. 

Cases of non-compliance, in particular corruption or violations of antitrust law, can have a variety 
of negative effects on the company concerned and the individuals involved (e.g. loss of reputation, 
house searches, proceedings, fines, damages, dismissal, imprisonment) and can far outweigh any 
short-term benefits. 

https://www.admin.ch/opc/en/classified-compilation/20200744/index.html
https://www.sem.admin.ch/sem/en/home/aktuell/aktuell/faq-einreiseverweigerung.html
https://www.sem.admin.ch/dam/data/sem/rechtsgrundlagen/weisungen/fza/20200324-rs-covid-19-d.pdf
https://www.sem.admin.ch/dam/data/sem/rechtsgrundlagen/weisungen/fza/20200324-rs-covid-19-d.pdf
https://www.sem.admin.ch/dam/data/sem/aktuell/aktuell/einreisestopp/weisung-covid-19-d.pdf
mailto:christian.wind@bratschi.ch
mailto:pascal.rueedi@bratschi.ch
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19.1 How do I behave in the current situation from an antitrust perspective? 

As the Competition Commission (COMCO) stated in a → press release at the end of March 2020, 
cartel law will continue to apply during the coronavirus crisis and the COMCO will not tolerate 
companies exploiting the crisis to restrict competition. Thus, the COVID-19 crisis cannot be used 
as a justification for a possible cartel infringement. If there is an urgent need for cooperation be-
tween competitors, e.g. for a joint venture, it is advisable to clarify the facts of the case in detail 
and the COMCO will be available for information. 

19.2 How do I behave towards competitors? 

Agreements between competitors (companies at the same market level) on the direct or indirect 
fixing of prices, on the restriction of production, purchase or supply quantities and on the division 
of markets by region or business partner or agreements between companies at different market 
levels on minimum or fixed prices or absolute territorial protection (exclusion of passive sales) are 
still not permitted and can be sanctioned with a fine of up to 10% of the turnover achieved in Swit-
zerland in the last three financial years. Despite the current, economically difficult circumstances 
for companies in connection with the COVID-19 crisis, we continue to believe that companies 
should refrain from agreeing with their competitors on the payment terms granted to their custom-
ers for the purpose of liquidity management. Such agreements could also qualify as illegal agree-
ments restricting competition. 

Companies are considered to be dominant if they have a market share of 60% in the relevant 
market or, in certain constellations, as low as 40%. They are prohibited from abusing their position 
in order to hinder other undertakings from starting or continuing to compete, or disadvantage trad-
ing partners. This includes in particular the imposition of unreasonable prices or other unreasona-
ble business conditions, the discrimination of trading partners with regard to prices or other busi-
ness conditions or the condition tied to the conclusion of contracts that the contracting parties 
accept or provide additional services. 

19.3 What information may I exchange with competitors? 

In principle, every information exchange is prohibited if it is likely to lead to restrictions of competi-
tion, i.e. if it is likely to have appreciable negative effects on at least one parameter of competition 
such as price, output, product quality/diversity and innovation. On the positive side, joint efforts in 
areas such as training, safety, environmental protection, statements on draft legislation, are rather 
unproblematic. 

According to the practice of the COMCO, the following six criteria must be taken into account when 
assessing whether or not an exchange of information between competitors is illegal: 

− Content of the information: the more confidential and secret the information, the more 
critical 

− Aggregation of information: the more detailed the information, the more critical. 

− Timeliness of the information: the more up-to-date the information, the more critical. 

https://www.weko.admin.ch/weko/de/home/aktuell/medieninformationen/nsb-news.msg-id-78586.html
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− Frequency of information exchange: The more frequently the information is exchanged, 
the more critical. 

− Market structure: The more concentrated, stable and symmetrical the market, the more 
critical. 

− Homogeneity of the products: The more similar the products/services, the more critical. 

It is advisable to assess diligently the situation before exchanging information with competitors. 
Furthermore, it is recommended to document any requests from competitors to exchange sensitive 
information, by making a clear and unambiguous rejection and informing the internally responsible 
people, e.g. CEO, CFO, in-house counsel. 

19.4 What is the situation regarding corruption? 

In order to obtain necessary raw materials, intermediate or end products, necessary permits or 
licenses or to sell products or services, bribery or the granting of undue advantages should not be 
options to be considered. 

The following offences are punishable under Swiss Criminal Code and are prosecuted ex officio: 

− Bribery of and acceptance of bribes from a domestic or foreign public official (imprison-
ment for up to five years or a fine) 

− Bribery of and acceptance of bribes from a private individual (imprisonment for up to three 
years or a fine) 

− Granting and acceptance of an undue advantage for and by a domestic official (impris-
onment for up to three years or a fine) 

19.5 Are facilitation payments allowed? 

Facilitation payments are payments, generally small in amount, made to a public official for the 
purpose of inducing the public official to expedite or perform an act or service to which the company 
is generally entitled. 

In Switzerland, these payments fall under the category of undue advantages if they are intended, 
for example, to induce a lawful official act or service, and hence are illegal with respect to domestic 
public officials. Otherwise, i.e. if they are intended to induce any act or service contrary to duty, 
they fall under the category of bribery. 
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Even if the granting of undue advantages, e.g. facilitation payments to private individuals and for-
eign public officials is not a punishable offence under Swiss law, the conduct may nevertheless be 
inadmissible and subject to sanctions under the locally applicable laws. 
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