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Revision of Swiss Lex Arbitri: From very good to excellent 

Switzerland gears up in view of defending its top position in the field of international arbi-

tration. The reform project published earlier this year is set to pave the way towards faster 

and more efficient arbitration proceedings with an increased international outlook. 

1. The Origin and Current State of the Revision 

1.1 The need for reform 

It is widely acknowledged that Switzerland is well established as a historical arbitration stronghold 

on the international stage. If the reasons for its success are in reality manifold, the general opinion 

often tends to consider the four following characteristics to be at the roots of Switzerland’s strong 

position in that field: political and financial stability, neutrality, professionalism and efficiency. Swit-

zerland – as a place of arbitration – is indeed offering efficient solutions for dispute resolution which 

ultimately base on a liberal approach towards arbitration contained in the Swiss lex arbitri. Further, 

the development of case law on international arbitration is both transparent and consistent, hence 

foreseeable. Finally, the stability of the legal framework, state-institutions and politics makes Swit-

zerland a safe-haven for international dispute resolution. 

In light of the above, it would be tempting to ask why change anything? 

The answer to this question cannot be found looking at Switzerland’s strengths as a place of arbi-

tration but is rather influenced by the growing importance of international arbitration also in regions 

of the world which up until a decade ago were not present in the arbitration world. Further, the ever-

evolving patterns and trends in international finance and globalized trade are challenging all play-

ers on the international arbitration stage, including individual states – in particular, the increasingly 

clear establishment of English as the «lingua franca» of international arbitration, the constant call 

for faster dispute resolution as well as the evolution of formal requirements applying to arbitration 

clauses. 

In the midst of all this, Switzerland is seeking to maintain its position and capture further ground as 

an international arbitration stronghold. One cornerstone of this effort is the revision of its lex arbitri 

which entered into force on 1 January 1989 and remained widely unchanged since then. 
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1.2 The accomplished efforts and the path ahead 

The first parliamentary thrust to reform the 12th chapter of the Private International Law Act (PILA), 

that is to say the Swiss lex arbitri, emerged in February 2012. The Federal Office of Justice, sub-

sequently closely worked with a task-force of arbitrators and regularly touched base with the main 

institutional actors, such as the Swiss Chambers’ Arbitration Institution (SCAI), the International 

Chamber of Commerce (ICC), the Court of Arbitration for Sport (CAS) and the Federal Supreme 

Court. The result of this groundwork resulted in concrete amendment proposals with regard to PILA 

and a detailed report that covered the main points of the contemplated reform. The proposed 

amendments – together with the report – were made available to the public on 11 January 2017 

as part of the consultation process launched by the Federal Office of Justice, prior to submitting a 

finite reform package to the Parliament. 

The authors actively took part in the consultation process as representatives of Bratschi Wieder-

kehr & Buob Ltd in a group of bespoke law firms which cooperated in view of drafting and filing a 

position paper with the Federal Office of Justice. 

The consultation process was closed on 31 May 2017. The Federal Office of Justice will now con-

sider making changes to its proposed amendments on the basis of the position papers filed and 

should foreseeably submit the reform package to the Parliament before the end of 2018. 

2. The Main Highlights 

2.1 Submissions in the English language 

This is probably the most symbolic - and thus politically sensitive - part of the reform: the possibility 

to file an appeal in the English language with the Swiss Federal Supreme Court, the sole and final 

appellate instance in the field of international arbitration. In substance, this will simply extend to the 

appeal itself the existing friendly practice of the Federal Supreme Court towards the English lan-

guage which already allows appendixes and other enclosures to be submitted in Shakespeare's 

language. Regardless, even though it does not amount to a substantial change of paradigm, this 

proposed amendment will nevertheless no doubt be highly appreciated by Switzerland’s interna-

tional clientele in the field of international arbitration, enabling litigators, counsels and parties to 

use English from the beginning to the end of the arbitral procedure, thereby considerably reducing 

the translation efforts into French, German or Italian. 

This may come as a hard pill to swallow for the unconditional admirers of the Swiss national lan-

guages among lawyers (there are thankfully a few) and politicians. Nonetheless, with regard to 

Switzerland as an arbitration stronghold, it must be welcomed as an overall positive step in the 

right direction. It is an unmistakable statement, if one was ever needed, that Switzerland shows 

great openness towards a globalized business world. 
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2.2 Enhanced rules regarding the «juge d’appuis» 

As of today, an arbitration clause that does not refer to a concrete place where the arbitral tribunal 

shall have its seat (such as Zurich or Geneva) but rather merely states that Switzerland shall be 

the place of arbitration – without naming the arbitrators nor mentioning a particular arbitration insti-

tution – so-called «bare» arbitration clause – will not be enforced for want of certainty. The reform 

is directed at changing this in favorem validitatis and explicitly stipulates that in such a case, the 

first state court called upon by one of the parties to the arbitration clause may rule upon the appro-

priate place of arbitration and thus heal the original uncertainty to which the arbitration clause was 

subject. 

Further, the reform clearly states which kind of civil procedure applies when a state court is acting 

as a «juge d’apppuis» to the arbitral tribunal. In an effort to speed-up proceedings, the project 

foresees that in such a case and similarly to the rules prevailing in domestic arbitration, the fast-

track summary procedure will apply. 

These two changes are to be welcomed as well. In view of recent development on the international 

arbitration stage, in particular the recent decision from the Singapore High Court in favor of the 

enforcement of such bare arbitration clauses
1

, the first above-mentioned amendment in this regard 

is an important signal that Switzerland has the ambition to remain arbitration-friendly. 

Finally, it must be noted that the Federal Office of Justice chose not to suggest the establishment 

of a central authority that would fulfill the role of the local courts as «juge d’appuis». Nevertheless, 

in connection with the consultation procedure, a strong majority of the law firms teaming with 

Bratschi Wiederkehr & Buob, including the latter, expressed the need for the implementation of 

such central authority with regard to the case administration, in particular the appointment and 

dismissal of arbitrators when parties cannot agree thereupon. The interim measures shall, how-

ever, remain in the hands of the competent local courts, which are often geographically closer to 

the subject matter of the interim measure in question. We now await the publication of the amended 

reform project in order to see if the Federal Office of Justice at least partly changed its mind in this 

regard. 

2.3 Looser formal requirements as to the arbitration agreement 

The amendment project aims to implement a loosening of the formal requirements currently pre-

vailing with regard to the arbitration agreement. At present, an arbitration agreement is considered 

formally valid under Swiss law if documented in any kind of written form (written contract, e-mail, 

facsimile etc.). The new, looser requirement stipulates that it is sufficient for the enforcement of the 

arbitration agreement that only one of the parties expresses content in a written form. In other 

words, an arbitration agreement will be considered valid in case one of the parties orally consents 

to a written proposal of the other (e.g. during a conference call). 

                                                      
1

 K.V.C. Rice Intertrade Co Ltd v Asian Mineral Resources Pte Ltd [2017] SGHC 32. 
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This arbitration-friendly amendment is in line with recent developments on the international stage 

and shall as such be welcomed. A vast majority of the law firms teaming with Bratschi Wiederkehr 

& Buob in connection with the consultation procedure, including the latter, were explicitly in favor 

of widely unified formal requirements regarding parties’ consent throughout the entire lex arbitri, 

which is currently generally the case but some exceptions remain. Whether the Federal Office of 

Justice responds favorably to this call and submits a correspondingly amended project to the Par-

liament will be something to look for. 

3. Takeaways 

If the reform passes, Switzerland will step up from a great place of arbitration to an excellent one 

with ever-broader international outlook. The new Swiss lex arbitri is not only in line with the most 

sophisticated developments on the international arbitration scene; it also increases transparence 

and enhances an already truly efficient system. In a nutshell, the main highlights of the reform are 

summed up below: 

 Switzerland will allow parties to the arbitration to file appeals in English against an award, 

thereby extending the number of languages in which the arbitration and subsequent appellation 

procedure may be conducted to four; 

 A Swiss court will be able to enforce so-called bare clauses and every time a local tribunal will 

be called upon as a «juge d’appuis», the ensuing litigation will explicitly take place as fast-track 

summary procedure; and 

 Once the reform enters into force, the formal requirements applicable to arbitral agreements will 

be drastically loosened, thereby reflecting the current trend on the international stage and taking 

into account the digitalization of the economy. 
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New ICC Fast Track Arbitration Rules – The faster the better? 

The new ICC Rules automatically fast track lower value disputes. But, is putting arbitration 

on fast track always the best prescription for any dispute? Be aware of this new feature 

when drafting your ICC arbitration clause! 

1. Fast Track Arbitration 

Arbitration is usually viewed as cost-effective and as a faster alternative to the courts. While this 

can be true in most cases, to the dismay of the parties they would found it to be neither. Especially 

when it comes to solving disputes involving smaller claims, costs and length of the arbitral pro-

ceedings might appear disproportionate. For smaller claims, the difference in costs between a fast 

track and a regular arbitration may even be decisive in terms of whether the claim is worth pursuing 

at all. In reaction to this, arbitration rules went through many revisions to provide and preserve an 

efficient arbitration process while fast track arbitration was one of those revisions. Fast track arbi-

tration accelerates the arbitration process with shorter time limits and procedural limitations to en-

sure speed and cost efficiency. Most of the major institutions have now included an expedited 

procedure which applies upon agreement to the parties’ disputes.  

Such “opt-in approach” to fast track procedures requires explicit agreement to fast-track arbitration 

either in the arbitration clause when signing the substantial contract or when submitting the dispute 

to arbitration. Of course, if the parties have a common interest in solving their dispute as fast as 

possible, finding an agreement on fast track procedure after a dispute has arisen, is not an issue. 

For example, in a case related to the Formula One Racing the parties agreed on fast track arbitra-

tion under the ICC Rules and the arbitral tribunal decided an issue regarding the paint of Formula 

One racing cars within a timeframe of approximately 40 days. However, in most cases the reality 

is a different one. Once the parties are in dispute, the likelihood of their agreeing on an expedited 

procedure is slim.  

The Swiss Chambers’ Arbitration Institution («SCAI») addressed that issue already more than ten 

years ago: Under the assumption that lower value disputes are generally fit for fast track arbitration, 

the Swiss Rules of International Arbitration 2004 («Swiss Rules») provide for an expedited arbi-

tration procedure, which automatically applies in cases of disputes involving claims of less than 
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CHF 1 million. The main features of such automatically applicable fast track procedure are as fol-

lows: (i) the dispute is, in principle, referred to a sole arbitrator; (ii) the chambers may shorten time 

limits for the appointment of the arbitral tribunal; (iii) the number of briefs is limited (usually only 

one full exchange of written submissions); (iv) the dispute is decided after holding only one hearing 

for the examination of witnesses and experts or, if agreed with the parties, only on the basis of 

documentary evidence; (v) the award must be made within six months after transmission of the file 

to the arbitral tribunal; and (vi) the reasons of the award are only stated in summary form (the 

parties may waive the reasoning of the award entirely). 

In the same vein, the International Chamber of Commerce («ICC») recently introduced expedited 

procedure rules («ICC Expedited Procedure»), submitting disputes below USD 2 million auto-

matically to fast track arbitration if the arbitration clause came into force on or after 1 March 2017 

unless the parties have expressly opted out in their arbitration agreement. The ICC Expedited Pro-

cedure features typical characteristics of fast track arbitration and does not differ significantly from 

the expedited procedure under the Swiss Rules. 

2. Key features of the ICC Expedited Procedure 

2.1 Appointment of a sole arbitrator: The ICC Expedited Procedure foresees the appoint-

ment of a sole arbitrator, even if the arbitration agreement provides for a three-member 

tribunal. The parties may nominate the sole arbitrator within a specified time frame, how-

ever, if the parties cannot agree, the ICC will appoint the arbitrator. The arbitrator fees 

are reduced in the range of about 20% against the standard arbitrator fees under the ICC 

regime. However, the appointment of a sole arbitrator is not mandatory. Thus, even 

where the ICC Expedited Procedure applies the parties may agree on a three-member 

tribunal. Nonetheless, it is worth noting that since entering into force of the new rules 

according to the ICC in all cases with expedited proceeding the parties agreed to submit 

the dispute to a sole arbitrator – either under the original arbitration agreement or subse-

quently. 

2.2 No Terms of Reference: While the ICC Expedited Procedure eliminates the requirement 

for an arbitral tribunal to draw up Terms of Reference, the requirement of an initial case 

management conference remains in place, such conference to be conducted within 

15 days of the date the case file was transmitted to the arbitral tribunal. 

2.3 Limitation of the parties’ submissions: The ICC Expedited Procedure Rules provide 

for various optional measures the arbitral tribunal may adopt as it considers appropriate. 

The arbitral tribunal may limit the number, length and scope of written submissions, of 

written witness statements and expert reports. Moreover, it may decide not to allow re-

quests for document production. 

2.4 Possibility to decide without an oral hearing: The arbitral tribunal may also decide the 

dispute solely on the basis of the documents submitted by the parties with no hearing 

and no examination of witnesses or experts. 
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2.5 Speedy Award: The arbitral tribunal must render the award within six months from the 

date of the case management conference (unless extended by the ICC Court based on 

reasoned requests by the arbitral tribunal). However, awards are still subject to the scru-

tiny of the ICC Court before publication. 

3. Is Expedited Arbitration suitable for all disputes? 

The advantages of expedited arbitration either under ICC or Swiss Rules appear to be obvious. 

Next to shorter and less costly proceedings a positive effect of the limited procedural steps is the 

concentration of material questions and evidence: It is impossible to devote time to lengthy argu-

ments, to exchange voluminous briefs or to hold (over)long hearings. This normally requires both, 

the arbitrator(s) and the parties to think straight as well as to keep their arguments lean. Further-

more, the limited procedure forces the parties at the outset of the proceedings to put all cards on 

the table, thereby showing the other party what the conflict is all about, which may also facilitate 

an early amicable settlement. In addition, the expedited procedures could be a better choice if the 

business relationships shall be preserved, not only but in particular if parties seated in Asian coun-

tries are involved, which are in general less ardent to confrontational hearings. 

However, even though it is assumed under the automatically applicable expedited procedures that 

lower value disputes are in general suitable for conducting an arbitration in a more time- and cost-

efficient manner, this might not always be the case for the particular dispute and subject matter in 

question. In our experience also smaller disputes are sometimes better submitted to the «regular» 

arbitration proceedings instead of being squeezed into the fast-track corset, in particular, due to 

the limited possibilities and time constraints in presenting the facts of the case and legal arguments 

under the expedited procedure regime. The limitation on the taking of evidence may entail a lower 

degree of proof, e.g. in construction disputes it might be advisable not to cut down the tools of 

taking of evidence if technical matters are decisive to resolve the dispute. Furthermore, even 

though the parties may chose an arbitrator who is familiar with technical matters, this will not make 

up for the neutral expert who could be involved in a «regular» arbitration. Also, witness hearings 

might be indispensable if credibility is an issue. Moreover, fast track arbitration is most likely un-

manageable in multiparty disputes. Finally, given the limited possibilities to submission of facts and 

evidence, fast track arbitration is particularly prone to due process concerns. In the event an un-

happy party concludes that it did not have adequate opportunity to present its case e.g. due to the 

limitations on parties’ submissions, the subsequent challenge of the award even if unsuccessful 

could again prolong the process and add costs. 

4. Consequences for the drafting of Arbitration Agreements 

Parties wishing to make reference to ICC Arbitration in their contract while it is foreseeable that a 

potential dispute may require extensive clarification of facts or involves complex technical issues, 

shall consider – even in case of a lower potential value in dispute – to expressly exclude the ICC 

Expedited Procedure. Furthermore, the ICC Rules allow for a deviating threshold, meaning that 

the parties may consider to agree on a higher or lower threshold for the automatic application of 
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the ICC Expedited Procedure in their agreement to arbitrate. On the other hand, the ICC Expedited 

Procedure is also available for matters with amounts in dispute over USD 2 million upon agreement 

of the parties. Therefore, if deemed appropriate, the parties may agree to submit any potential 

dispute to the ICC Expedited Procedure regardless the amount at issue. 

Parties intending to have their dispute decided in an expedited procedure or to have the expedited 

procedure automatically applied only for claims with values in dispute below CHF 1 million should 

also consider submitting a potential arbitration to the Swiss Rules. The SCAI has not only vast 

experience in administering arbitrations under the expedited procedures (given that since 2004 

approximately 30% of the cases submitted to the Swiss Rules were decided in expedited proce-

dures), on average the expedited procedure under the Swiss Rules might turn out to be faster than 

the ICC Expedited Procedure: While both rules foresee a six months deadline for rendering the 

award, in practice, the six-month time limit is one of the most significant challenges in fast track 

arbitration and it is clear from the outset that such short time period may not always be observed. 

Under the Swiss Rules there is a respectable proven record that the expedited procedure is on 

average cost-efficiently resolved within eight months. It remains to be seen whether the ICC Expe-

dited Procedure will not be on average longer, in particular due to the mandatory scrutiny of the 

draft award by the ICC Court, which may cause delays in rendering the final award. 

5. Summary 

Come what may, at the end of the day, the successful conduct of any arbitration depends on the 

parties, their counsel and the arbitral tribunal. Whilst the introduction in the ICC Rules of an auto-

matically applicable expedited procedure, which under the Swiss Rules has proven to be success-

ful for many years now, is a welcome development when drafting their arbitration agreement, par-

ties should carefully consider whether the expedited procedure would be appropriate in their par-

ticular circumstances. If they choose to opt-out of these procedures, or to amend the arbitration 

clause in particular in terms of the threshold for the application of the expedited procedure, such 

option should be drafted carefully and without ambiguity. On the other hand, under given circum-

stances and with parties willing to work towards a swift resolution of the case, even in an ad hoc 

setting, the expedited procedure is clearly an interesting option notwithstanding the value in dis-

pute. 
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The Dos and Don'ts of security for costs in international commercial 

arbitration 

The present article throws a glance at recent trends and developments in the field of secu-

rity for costs applications – such as, for example, the rise of third-party funding in arbitra-

tion – and provides parties with a simple to use checklist of «Dos and Don’ts» from the 

conclusion of the arbitration agreement to the preparation of the request for security for 

costs. 

1. Security for costs – What are we talking about? 

The costs parties incur in international commercial arbitration are twofold. On one hand the admin-

istrative costs of the institution as well as the fees and expenses of the arbitral tribunal accrue, on 

the other hand each party incurs legal and other costs in relation to the arbitration (so-called party 

costs). It is common that the losing party has to compensate the winning party for the latter’s party 

costs. 

While arbitration might well have started, once upon a time, as the «gentlemen’s way» to resolve 

a dispute, ungentlemanly tactics such as «hit and run arbitration» are on the raise, meaning that a 

party – or its arbitration funder – has to pay (party) costs because losing the arbitration trying to 

evade such duty. Regarding the estimated administrative costs of the institution as well as the fees 

and expenses of the arbitral tribunal, many arbitration rules provide for an advance deposit on 

these costs being lodged in order to eliminate the risk of not getting paid.
2

  

Security for costs applications, if successful, aim for the same goal regarding the legal and other 

costs incurred by a party which has successfully defended itself against a claim. Procedurally, 

orders for security for costs are considered a special form of interim measure, serving to tempo-

rarily – i.e., until a decision on the merits is handed down – protect a (procedural) claim for com-

pensation from being frustrated. 

                                                      
2

  See for example Art. 4(b) of the ICC Rules. 
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Therefore, security of costs can in general terms be described as a form of collateral which the 

(counter-) claimant must provide under certain circumstances in respect of its counterparty’s costs 

in the arbitration proceedings. 

2. What are the conditions for an arbitral tribunal ordering security for costs? 

2.1 Authority of the arbitral tribunal to order security for costs 

The first condition for a successful application of security for costs is the authority of the arbitral 

tribunal to actually order security for costs. Three layers of rules determine if the arbitral tribunal 

has such powers: firstly, the law of the seat of the arbitration, secondly, the arbitration rules appli-

cable to the specific arbitration and thirdly, the parties’ explicit agreement on the matter, if any. 

While it is certainly possible to include provisions on security for costs (or interim measures in more 

general terms) in the arbitration agreement, it is rather unusual that parties actually do so. 

The treatment of security for costs by national laws and arbitration rules can be summarized as 

follows. Certain laws and rules specifically address the issue of security for costs, giving the arbi-

trators explicit powers to order them.
3

 Many rules/laws give arbitrators the general power to order 

interim measures
4

, which is considered sufficient to also give the arbitral tribunal the power to order 

security for costs. It has even been argued that the tribunal can also draw its power to order security 

for costs from its inherent authority in connection with the conduct of the arbitration proceedings. 

There are, however, jurisdictions that restrict the arbitrators’ power to order interim measures and, 

therefore, also to order security for costs.
5

 In the latter case, the party seeking security for costs 

has no other choice than to try obtaining such protection from a state court – if this is not precluded 

by the arbitration agreement. 

It is our experience that at least in international commercial arbitration practice there is a clear trend 

recognizing the arbitral tribunal’s right to order security for costs. 

2.2 What are the criteria for obtaining security for costs? 

There is no «fit-it-all» uniform test. The criteria according to which an arbitral tribunal will assess 

an application of security for costs will depend on the aforementioned array of applicable legal 

regimes. This means that more often than not there will be no specific written provisions spelling 

out the conditions to be met for a successful security for cost application. 

  

                                                      
3

  See for example art. 41 HKIAC Rules. 
4

  See for example. art. 183 of the Swiss Federal Act on Private International Law, and/or art. 26 of the Swiss Rules of International 
Arbitration. 

5

  These jurisdictions include namely Italy and China. 
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Arbitral practice has developed the following key conditions an arbitral tribunal will likely take into 

account when deciding on an application of security for costs: 

a) Fumus boni iuris: While this common condition to be met for ordering interim measures 

usually refers to the «likelihood of success on the merits of the case», this is not the 

argument an applicant should make when applying for security for costs. The arbitral 

tribunal will usually be reluctant to make any indication as to the merits of the dispute 

brought before it – and rightly so. Hence, for the issue of security for cost, the «likelihood 

of success» refers to the probability that the applicant will be able to recover its party 

costs from the unsuccessful party should the latter’s claim fail. In international commercial 

arbitration this is usually the case if the «costs follow the event» rule applies, i.e., the 

principle that the successful party in the arbitration can recover its costs from the suc-

cumbing party. This interpretation of the «fumis boni iuris» condition is widely accepted 

for security for costs issues, also because it does not require the arbitral tribunal to con-

duct a «prima facie» assessment of the material outcome of the dispute. In many arbitra-

tions – and as long as the parties have not agreed to another cost-sharing – this condition 

will be met without problems. 

b) Periculum in mora: The applicant must further demonstrate the probability of a non-

recovery risk of its party costs from the other party in case – and although – it successfully 

defended itself against the latter’s claim. Here again, there is no «one fits it all» test. The 

risk that the unsuccessful (counter-) claimant will or cannot pay a future cost award may 

stem from a variety of situations. The circumstances establishing a strong likelihood that 

the other party will not meet a future adverse cost award are to be assessed on a case-

by-case basis. A serious and imminent danger to the applicant’s claim for reimbursement 

of its legal costs may namely exist if one or several of the following situations are given: 

 The counterparty has a proven track-record of not honoring decisions unfavorable to 

it, in particular cost awards; 

 The financial situation of the counterparty will likely result in not being able to honor a 

potential negative cost award; 

  A funding agreement exists, which does not include the funder’s obligation to cover 

a negative cost award; 

 The counterparty has thus far refused to lodge any kind of advance on the arbitration 

costs; 

 The counterparty  has undertaken or is undertaking active endeavors to hide or «ring-

fence» its assets; 

 The counterparty  has initiated the arbitration and/or its claim in bad faith and the 

specific intention of frustrating a potentially cost award. 
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c) Good faith: The application must be made in good faith. This means, in our experience, 

particularly two things: Firstly, the substantial impairment of the other party’s financials or 

other above-mentioned situation was unknown to and could not have been discovered 

without too much effort by the applicant at the time the contract/arbitration agreement 

was concluded. Indeed, a party that enters into an arbitration agreement and a million 

dollar contract with, for example, a BVI shell company without substantial assets, later 

cannot rely on that company’s inability to meet a potentially adverse cost award to moti-

vate a request for security for cost: The applicant took the risk with eyes wide shut. Sec-

ondly, the arbitral tribunal may not look favorably at an application for security for cost, 

coming from a party which «does not come to the table with clean hands». This means 

in particular that the applicant cannot be the very reason for the other party’s inability 

and/or has undertaken any kind of bad faith dealings vis-à-vis the other party itself. The 

applicant must also have honored all of its cost-related obligations. 

It cannot be stressed enough that these criteria are not applied by means of a fixed checklist by 

arbitral tribunals. In some instances, the arbitrators will also consider further elements characteris-

tic to interim measure proceedings, such as urgency or the balance of the parties’ respective inter-

ests
6

. The weight attached to the respective criteria will vary from one tribunal to the next, depend-

ing, for example, on the arbitrators’ background. 

2.3 Third party funding in international commercial arbitration and its impact on secu-

rity for costs 

In past years, there has been increased participation of third party funders in international com-

mercial arbitration proceedings. While there are voices in the arbitration community advocating that 

the mere fact that a third party funder is involved justifies ordering security for costs or reverses 

the burden of proof, we politely disagree with this view. It ignores the business setting in which 

commercial parties operate. Third party funding is not only used by parties in financial strait, but 

also more and more frequently by financially stable parties that seek to share the cost risks asso-

ciated with arbitration proceedings and/or that simply wish to maintain their cash flow. Hence, we 

are of the opinion that the involvement of a third party funder does not per se justify ordering secu-

rity for costs. In specific circumstances, i.e., for example when there exists evidence suggesting 

that a party is in such big financial difficulties that it could not even honor an adverse cost award 

and if in addition the funding agreement does not (also) cover an adverse costs award, a tribunal 

might consider ordering security for costs. We do not see any necessity to reverse the burden of 

prove in this respect. It is the applicants duty to request the disclosure of the funding agreement 

(or at least the part dealing with costs). Here again, however, it is not the presence of a third party 

funder as such which should guide the arbitral tribunal’s considerations, but the clear and present 

danger (to be proven by the applicant) that the defending party might see a favorable cost award 

frustrated. 

                                                      
6

  It is our view, however, that if the before-mentioned criteria are met there is no room for either urgency or a balancing of interests to play 
a decisive role in the peculiar setting of a decision on security for costs. 
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3. Procedural aspects of obtaining security for costs 

3.1 Applicant: Typically, the respondent may request security for costs against the claimant. 

The claimant, however, if faced with a counterclaim, may equally have a legitimate inter-

est to obtain security for its legal costs in connection to this counterclaim. 

3.2 Right to be heard: Usually, issue of security for costs is discussed by the parties early 

in the proceedings (e.g. during the case management conference), so that the arbitral 

tribunal and the parties can discuss and agree on how to deal with such application within 

the framework of the arbitration. It is, however, possible and in some cases even appro-

priate to file such an application only later in the proceedings, for example if the applicant 

gets aware of the counterparty’s endeavors to hide its money only at a later stage of the 

arbitration. In general, the other party will be granted the opportunity to comment on the 

(written) application. It is not unusual that the arbitral tribunal will decide on the application 

after only one exchange of briefs/arguments, so applicants should not expect a «second 

shot». If this is more efficient, however, the arbitral tribunal may also decide to hear oral 

arguments on the issue of security for costs, e.g., during a hearing or a video conference. 

It is not excluded per se that security for costs can be ordered «ex parte». Two additional 

conditions need to be met; on one hand, the lex arbitri has to provide for ex parte orders
7

. 

On the other hand, exceptional circumstances must justify an ex parte order, e.g., ex-

treme urgency or that the very purpose of the security for cost order would be jeopardized 

by providing advance notice to the other party. It is our opinion that these additional con-

ditions will only be met very rarely. 

3.3 Evidence and burden of proof: The burden of proof is one of prima facie evidence / 

likelihood. This gives the arbitral tribunal a very broad discretion when deciding on such 

applications. The applicant is well advised to anticipate possible arguments, to frontload 

its application, as there might not be a second exchange of briefs. Similarly, and although 

the burden of proof is less strict than on the merits, the applicant should provide the 

tribunal with all and any available evidence supporting its application, be it documents, 

affidavits, or even documents in the hands of the counterparty
8

 etc. 

3.4 Form of security for costs: While it is in the arbitral tribunal’s discretion to determine 

the form in which the (counter-) claimant shall provide security for costs, the wise appli-

cant spells out his preference in the application as precisely as possible. This might go 

as far as to attach a draft of the escrow agreement or the exact wording of the bank 

guarantee to the application. The favorite form to lodge security for costs is by means of 

a bank guarantee. In practice, the arbitral tribunal have been very reluctant to order the 

claimant placing the funds into an escrow account that is either controlled by the arbitral 

 

                                                      
7

  See e.g. art. 26(3) Swiss Rules of International Arbitration. 
8

  The applicant will then have to declare already in his application the materiality and pertinence of the requested document for its appli-
cation as well as why it concludes that the other party is in possession of such documents. 
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tribunal or jointly by the parties, because (i) they do not want to deal with keeping such 

escrow and (ii) this often proves to be more complicated. 

3.5 Determination of the amount of security: The amount to be secured is determined by 

estimating the costs the (counter-) respondent will reasonably incur in defending the 

(counter-) claim. While certain arbitral tribunals will only order security for the costs in the 

future, i.e., from the filing of the request onwards, other arbitrators include in their order 

also costs that already incurred by the applicant in the present arbitration before he filed 

his request. This uncertainty can usually be avoided by filing the request for security for 

costs early – or, if this is not possible, at least by substantiating why in the case at hand 

security for costs should also include already incurred costs. The types of costs for which 

security can be requested depends on the types of costs that are considered «party 

costs» in the particular arbitration. It is generally accepted that the expenses for legal 

representation and assistance are recoverable. Beyond that, security may also be re-

quested for lost management time, costs of in-house counsel, out of pocket expenses of 

the party and its witnesses, expert costs, and also for the arbitration costs which the 

requesting party has lodged instead of the other party. When requesting security of costs 

in the form of a bank guarantee, it is recommended to specify the duration and amount 

of the guarantee with regard to the specific circumstances of the case. 

3.6 When should a request for security for costs be lodged: Security for costs is usually 

lodged at the very beginning of the arbitral proceedings. In this respect it does not help 

the other party to object to the jurisdiction of the arbitral tribunal as to the merits of the 

case: an arbitral tribunal may, as a rule, award costs even if it ultimately determines that 

it has no jurisdiction over the subject-matter of the dispute. 

3.7 Enforcement of an order for security for costs: Arbitral tribunals lack the coercive 

powers to order compliance with an order for security of costs – same as they lack such 

powers in general. If the claimant does not voluntarily comply with the order for security 

for costs, it may be a possibility to request a state court’s assistance in the enforcement 

of the order, subject to the national laws at the place where such enforcement is to take 

place providing for this possibility. This may, of course, undermine to a certain extent the 

very reasons the parties chose to arbitrate instead of litigate in the first place. In any 

event, the party requesting the security is usually better served with the consequences 

of non-compliance than with enforcement of the order. 

3.8 Consequences of non-compliance: The effectiveness of an order for security of costs 

lies in the consequences of non-compliance: If the party against whom the order is di-

rected fails to comply with such order, the arbitral tribunal may order the suspension and 

ultimately order the termination of the arbitration proceedings in connection with the claim 

for which security has been ordered. However, the arbitral tribunal in general cannot ren-
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der a default award based on the non-compliance unless they have expressly been em-

powered to do so.
9

 Consequently, non-compliance with an order for security for costs, in 

principle, entails the dismissal of the claim by the arbitral tribunal without prejudice. The 

careful applicant will request that the arbitral tribunal’s order shall explicitly contain the 

warning that non-compliance with the order entails such dismissal. 

4. Dos and Don’ts 

Based on the above, the following Dos and Don’ts, when considering the potential filing of a request 

for security for costs, will greatly increase your chances to obtain it: 

4.1 Don’ts 

 «Surprise» the arbitral tribunal with a request for security for costs; 

 Withhold arguments; 

 Expect the arbitral tribunal to make the work for you; 

 Submit a lengthy request. 

 Don’t play dirty games during the contractual relationship: If you are the very reason 

for the financial distress of the other party, this might decrease your chances of getting 

security for costs; 

4.2 Dos 

4.2.1 When drafting the contract/arbitration agreement: 

 Choose a seat country for the arbitration and arbitral rules which do allow for security 

for costs or at least interim measures to be ordered by the arbitral tribunal; 

 Check the financials of your contractual partner, including a copy of its financial state-

ment. Keep it. 

4.2.2 During the contractual relationship: 

 Document yourself and gather evidence, as you might not have too much time once 

you need to file a request for security for costs; 

4.2.3 At the start of the arbitral proceedings: 

 Include the possibility of a request for security for costs into your case strategy, e.g. 

with the goal to get the (counter-) claim thrown out; 

 Address and prepare the issue early with the arbitral tribunal, so that your request will 

be treated before you incur too many costs; 

 Pay the advance on arbitration costs promptly; 

  

                                                      
9

  See for example Art. 25(2) LCIA Rules. 
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4.2.4 In your request for security for costs 

 Argue (i) fumus boni iuris, (ii) pericumul in mora and (iii) good faith; 

 Fumus boni iuris is not the merits of the case, but of your claim for costs should you 

successfully defend yourself against the (counter-) claim; 

 The burden of proof is on the applicant: don’t just simply allege that there is a risk of 

non-recovery, but prove it to the best of your abilities; 

 Ask for the funding agreement or at least an excerpt as to the funder’s duty to cover 

an adverse cost award; 

 Frontload and anticipate possible counterarguments: you might only have one shot; 

 Be explicit on what you want the tribunal to order (type of security, amount, conse-

quences of non-compliance); 

 Attach the bank guarantee you want; 

 Ask for security from the very beginning of the arbitration; 

 Make it as easy and simple as possible for the arbitral tribunal to order the security for 

costs you request. 
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Best Practice in International Arbitration: The Swiss Perspective10 

It is undisputed among international arbitration practitioners that arbitration needs to be as 

cost- and time-efficient as possible. Arbitrators are retained by parties to efficiently resolve 

their disputes. In recent years, however, arbitration has been much criticized for a decrease 

in cost- and time-efficiency. The Queen Mary University of London Arbitration Survey 2015 

summarizes the arbitration stakeholders’ concerns, noting that «[c]ost is seen as arbitra-

tion’s worst feature, followed by lack of effective sanctions during the arbitral process, lack 

of insight into arbitrators’ efficiency and lack of speed». 

Efficiency is one thing – a fair proceeding and an award of high quality, however, is another topic. 

No arbitration is more expensive than the one you lose. Time-efficiency, cost savings and the 

quality of the award thus form the corners of a triangle and must be balanced on a case-by-case 

basis. If arbitration proceedings are not conducted and structured correctly, the parties end up with 

a process that is as expensive – or even more expensive – as litigation. 

Arbitration institutions have become aware of this problem and started to take action to remedy it 

by promulgating rules and issuing recommendations to this end. Rules and recommendations, 

however, remain «dead letter» if they are not applied in practice. Many arbitration users therefore 

agree that strong arbitrators are a key factor for both cost- and time-efficient arbitration proceed-

ings and high-quality awards. By «strong arbitrators» we mean skilled and committed arbitrators 

that do not only know the file and the applicable law, but also have extensive case management 

skills and are acquainted with the applicable procedural rules and techniques, which allow them to 

conduct their arbitral proceeding in an efficient and diligent manner. Only arbitrators that know their 

powers – and their limits! – can exercise them in the best interest of the stakeholders of the arbi-

tration. 

This article discusses «best practice» in the conduct of international arbitration within the sidelines 

of both, the latest development of standards and practices and Swiss law. 

                                                      
10

 This article is a short version of a longer publication which appeared in the International Arbitration Law Review (Int.A.L.R.), issues no. 
2 and 3, which are also accessible at our website www.bratschi-law.ch. 
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1. Starting point: arbitration as dispute resolution mechanism based on party con-

sent 

Unlike state court proceedings, arbitration is based on party autonomy. The legal basis for the 

procedure is the parties’ agreement to submit a dispute to arbitration. The parties may shape the 

arbitral procedure directly or by reference to a set of predefined arbitration rules. They may also 

subject it to a procedural law of their choice.

 

In the absence of the parties’ agreement, it is fixed by 

the arbitral tribunal either directly or by reference to a law or rules of arbitration. Many lex arbitri, 

however, including Chapter 12 of the Swiss Private International Law Act (PILA), do not contain 

detailed rules regarding the arbitral proceeding but rather provide for some general principles. The 

same applies to many institutional arbitration rules. Accordingly, the parties enjoy extensive auto-

nomy to shape and determine «their» arbitral procedure and to tailor it to their needs. The proce-

dural rules agreed by the parties bind the arbitral tribunal. 

2. What are the expectations of the parties of an arbitration? 

The parties of an arbitration expect a fair tribunal playing by the rules of international commercial 

arbitration, conducting the arbitration in a way which is foreseeable and ensures procedural fair-

ness, and which delivers an enforceable award. However, given the often diverse backgrounds of 

the parties, their expectations as to what the rules of international commercial arbitration are or 

what is considered «fair», may vary considerably. Similarly, confidentiality concerns of one party 

may clash with due process expectations of the other party. In identifying and applying the proce-

dural rules to the arbitration at hand, the arbitral tribunal should thus be mindful of the parties’ 

cultural and legal background and their degree of experience and sophistication in international 

arbitration. Having this in mind, filings that on their face may be deemed to constitute dilatory tactics 

or offensive should be judged against the background of the parties and their counsel. 

By duly taking into consideration such issues and clarifying the expectations of the parties as well 

as defining the «rules of the game» early in the proceeding, arbitral tribunals strengthen the trust 

that parties place into them and avoid procedural turbulences in the course of the arbitration. 

3. Procedural sidelines: independence and impartiality, equal treatment of the parties 

and right to be heard 

Art. 182(3) PILA sets the procedural sidelines of international arbitration proceedings seated in 

Switzerland, providing that the arbitral tribunal shall ensure equal treatment of the parties and the 

right of both parties to be heard in adversarial proceedings. These principles are the cornerstone 

of international arbitration and not only in Switzerland. 

These procedural sidelines, however, leave enough discretion to the arbitral tribunal to allow a 

flexible and efficient conduct of the arbitral proceeding. Experienced arbitrators make use of this 

freedom and prevent to limit their «marge de manoeuvre». To balance procedural efficiency and 

flexibility, clear guidelines to the parties with respect to procedural requirements and time limits can 

be combined with «fallback language» allowing the arbitral tribunal to deviate from the strict forms 
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if it feels that this would be necessary for the purpose of the proceeding. A traditional example of 

this measure is the «cut-off date», which defines the latest date to submit new evidence. The arbi-

tral tribunal, though, should retain some discretion to accept evidence presented after the cut-off 

date for good reasons. A too strict rule would run against the arbitral tribunal’s mission to search 

for the truth. The limit of such tolerance should be the other party’s right to present its case, equal 

treatment of the parties and the prevention of abusive tactics. 

4. A tentative list of seven best practice recommendations and their legal sidelines 

Given the diversity of parties and their counsels, the involved subject-matter, the personalities and 

cultural backgrounds of arbitrators as well as the chosen arbitration rules, there is no «one-size-

fits-all solution» for the conduct of an arbitration proceeding. Many procedural choices are simply 

a matter of preference and taste. Nevertheless, a number of case management techniques have 

developed over time, aiming to ensure a fair and efficient proceeding as well as a high-quality 

award. 

In the following, seven case management recommendations are presented. 

4.1 Clarify the rules of the game early 

As we have seen above, the arbitral tribunal has the power to conduct the arbitration proceeding 

in accordance with the rules chosen by the parties. Clarifying «the rules of the game» as early as 

possible in the arbitral proceeding allows the arbitral tribunal to design the proceeding in a fair and 

efficient way and to be in a position to issue an award of high quality and both factual and legal 

accuracy. In doing so, it should involve the parties in making decisions on the organization of the 

arbitral proceedings and, where possible, seek their agreement. The arbitral tribunals should also 

aim to strike a sensible balance between the parties’ desire for predictability and the need for pro-

cedural flexibility. In this process, the presiding arbitrator has a leading role. 

In this context, excessive formalism should be avoided: while it is true that formal guidelines help 

to further the arbitration proceeding, they should always be designed and applied in a way to guar-

antee a fair proceeding and, if the case is not settled between the parties, to allow the arbitral 

tribunal to render an enforceable award. Therefore, arbitrators should strive to resolve violations of 

a formality rather by consent than by a decision. Procedural decisions should be reserved for cases 

in which the parties cannot agree or the integrity of the arbitral proceeding is at stake. 

4.2 Be firm against manipulations of the procedure («guerilla tactics») 

In managing the arbitration, the arbitral tribunal should insist on cooperation and professionalism 

by the parties and their legal representatives. Standards have evolved on «dos and don’t’s» in 

international commercial arbitration and a number of rules have been promulgated during the last 

decade, such as the IBA code of conduct for the global legal profession. In this context, by «guerilla 

tactics» we mean tactics that primarily or predominantly aim at unduly delaying or disrupting arbitral 

proceedings. 
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When deciding on a party’s refusal to cooperate or seemingly aggressive tactics, e.g. with regard 

to document production, payment of an advance on costs or alike, the arbitral tribunal should be 

mindful of the fact that every party has a right to defend its interests to the best of its abilities as 

long as it complies with fundamental procedural obligations and the law. 

4.3 Set short, but adequate deadlines 

The time allocated to the various procedural steps plays an important role in the endeavor of an 

arbitral tribunal to avoid unnecessarily lengthy arbitration proceedings. Short time periods, how-

ever, do not automatically result in efficient arbitration proceedings. On the contrary, unrealistically 

short periods of time are likely to result in longer rather than shorter proceedings, should they need 

to be rescheduled. Paragraph 38 of the ICC Commission Report therefore advocates short and 

realistic time periods. Once again, the arbitral tribunal has to strike a balance between a «speedy» 

arbitration on the one hand and efficient proceedings on the other hand. Setting too short deadlines 

may further backfire and should thus be avoided as the arbitral tribunal needs to receive and read 

all necessary submissions (e.g. pre-hearing briefs, if any) sufficiently in advance of a hearing, al-

lowing it to become fully informed of the issues to be addressed at the hearing and to prepare the 

same. 

4.4 Consider front-loading the arbitration and limiting the length as well as the number 

of submissions 

A further means to improve cost- and time-efficiency is to «front-load» the arbitration by requesting 

the parties to submit comprehensive first written submissions, including all facts and underlying 

evidence. Although an efficient driver for cost- and time-efficiency in many instances, in case of an 

early settlement, front-loading arbitrations results in extra costs. Therefore, the arbitral tribunal may 

inquire at the outset of the arbitration whether the parties would be interested in discussing the 

case or at least a list of issues early and include a settlement window after the first round of written 

submissions. For efficiency reasons, when appropriate, the arbitral tribunal may suggest to the 

parties that these submissions are limited to a certain length of pages, and that in case the settle-

ment efforts fail, the parties will have the opportunity to file comprehensive briefs in a second round 

of written submissions. 

Another important means to increase efficiency in arbitration is to limit the number of rounds of 

submissions, and in some instances even their number of pages. 

4.5 Try to narrow down the subject-matter of the case in the course of the arbitration 

and, if requested by the parties, promote settlement 

Further to limiting the number and length of briefs, narrowing down the subject matter may increase 

the efficiency of an arbitration. In this context, art. 23(1)(c) ICC Rules provides that the «terms of 

reference» should include a summary of the parties’ respective claims and of the relief sought by 

each party, together with the amounts of any quantified claims and, to the extent possible, an 



 

 Arbitration Newsletter November 2017 

 Page 21 | 22 

estimate of the monetary value of any other claims, which in connection with art. 23(4) ICC Rules 

limits the subject matter of the case. Other arbitration rules provide for similar provisions. 

Whether or not the arbitral tribunal should promote settlement is not only a matter of legal culture, 

but also – and above all – of the arbitral tribunal’s mandate. The extent of the mandate is defined 

by the lex arbitri (which, however, usually is silent on this point), the terms of reference and the 

applicable arbitration rules. 

Art. 21 (3) ICC Rules, for instance, provides that «[t]he arbitral tribunal shall assume the powers of 

an amiable compositeur (…) only if the parties have agreed to give it such powers». Sometimes, 

the terms of reference empower the arbitral tribunal to conduct settlement negotiations between 

the parties and even provide for a «settlement» or «mediation window». The parties may also 

request the arbitral tribunal to suspend the arbitration proceedings for a specific period of time while 

settlement discussions take place. Finally, the parties are free to agree that the arbitral tribunal 

should take other steps to facilitate the settlement of their dispute, as long as such steps are con-

sistent with the tribunal’s duty to make every effort to ensure that its award is enforceable at law. 

Art. 15(8) Swiss Rules and the UNCITRAL Notes on Organizing Arbitral Proceedings go into the 

same direction. 

This all said, in order to preserve the integrity of the arbitral procedure, the arbitral tribunal should 

consider engaging in settlement facilitation only (i) if, and as far as the parties wish to do so. In no 

event should the arbitral tribunal try to «twist the arm» of a party or the parties, into a settlement 

against its or their wish; and (ii) if the agreed terms of such engagement are clear and do not 

jeopardize the arbitral tribunal’s impartiality and the integrity of the arbitral proceeding. 

4.6 Plan the hearing diligently and take an active role as arbitrator 

Because hearings are complex and surprises frequent, hearing preparations should be done dili-

gently and started early: «Il faut preparer pour mieux improviser». 

This includes setting the time and place of the hearing (or in some occasions: the hearings), the 

schedule for the hearing, the attendees of the hearing etc. During the pre-hearing organizational 

telephone conference, the arbitral tribunal may also discuss with the parties whether they will pre-

sent opening statements, possibly followed by a discussion with the arbitral tribunal on the merits 

to clarify the subject-matter and legal issues at the beginning of the hearing. Taking the tribunal 

through the evidence and discussing the merits of the case before the witness hearings enables 

the tribunal to indicate to the parties what holds its particular interest, allowing the parties to adapt 

their witness questioning and post-hearing submissions accordingly. Ideally, this discussion is fol-

lowed up by a preliminary list of issues drafted and distributed by the arbitral tribunal at least one 

or two weeks prior to the hearing. 
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4.7 «It’s the quality of the award, stupid!» – deliberations and the issuance of award 

Although cost- and time-efficiency as well as the fairness of the proceeding are fundamental to 

arbitration, the quality of the award is of paramount importance. Of course, efficiency of an arbitra-

tion helps the parties and the arbitral tribunal to focus on the relevant facts and legal issues and to 

save cost and time, but the quality of an award goes further than that: it requires that the arbitral 

tribunal fully understands the parties’ positions, including all relevant facts and legal aspects of the 

case, carefully assesses and weighs the evidence and diligently applies the law and drafts the 

award. 

Whereas the PILA only provides for general principles on the conduct of an arbitration, the Swiss 

Federal Tribunal has developed a rich body of law which gives valuable guidance for the drafting 

and delivery of awards. The case law underscores the wide discretion that arbitral tribunals having 

their seat in Switzerland enjoy. 

5. Conclusion 

International commercial arbitration has come a long way: Having evolved from a procedure with 

little rules and largely driven by the commercial needs of the parties and common sense in its 

beginnings, it became a truly international and broadly applied dispute mechanism, in which all 

sorts of cases are decided according to rules which reflect the best of the civil and common law 

world. In this context, «best practices» provide an important toolbox for both the parties and the 

arbitral tribunal, allowing them to tailor-make the procedure to an individual case according to well-

defined rules, thus ensuring procedural fairness and predictability and allowing the arbitral tribunal 

to administer justice. 
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