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Best Practice in International Arbitration: The Swiss Perspective1 

It is undisputed among international arbitration practitioners that arbitration needs to be as 

cost- and time-efficient as possible. Arbitrators are retained by parties to efficiently resolve 

their disputes. In recent years, however, arbitration has been much criticized for a decrease 

in cost- and time-efficiency. The Queen Mary University of London Arbitration Survey 2015 

summarizes the arbitration stakeholders’ concerns, noting that «[c]ost is seen as arbitra-

tion’s worst feature, followed by lack of effective sanctions during the arbitral process, lack 

of insight into arbitrators’ efficiency and lack of speed». 

Efficiency is one thing – a fair proceeding and an award of high quality, however, is another topic. 

No arbitration is more expensive than the one you lose. Time-efficiency, cost savings and the 

quality of the award thus form the corners of a triangle and must be balanced on a case-by-case 

basis. If arbitration proceedings are not conducted and structured correctly, the parties end up with 

a process that is as expensive – or even more expensive – as litigation. 

Arbitration institutions have become aware of this problem and started to take action to remedy it 

by promulgating rules and issuing recommendations to this end. Rules and recommendations, 

however, remain «dead letter» if they are not applied in practice. Many arbitration users therefore 

agree that strong arbitrators are a key factor for both cost- and time-efficient arbitration proceed-

ings and high-quality awards. By «strong arbitrators» we mean skilled and committed arbitrators 

that do not only know the file and the applicable law, but also have extensive case management 

skills and are acquainted with the applicable procedural rules and techniques, which allow them to 

conduct their arbitral proceeding in an efficient and diligent manner. Only arbitrators that know their 

powers – and their limits! – can exercise them in the best interest of the stakeholders of the arbi-

tration. 

This article discusses «best practice» in the conduct of international arbitration within the sidelines 

of both, the latest development of standards and practices and Swiss law. 

                                                      
1

 This article is a short version of a longer publication which appeared in the International Arbitration Law Review (Int.A.L.R.), issues no. 
2 and 3, which are also accessible at our website www.bratschi-law.ch. 
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1. Starting point: arbitration as dispute resolution mechanism based on party con-

sent 

Unlike state court proceedings, arbitration is based on party autonomy. The legal basis for the 

procedure is the parties’ agreement to submit a dispute to arbitration. The parties may shape the 

arbitral procedure directly or by reference to a set of predefined arbitration rules. They may also 

subject it to a procedural law of their choice.

 

In the absence of the parties’ agreement, it is fixed by 

the arbitral tribunal either directly or by reference to a law or rules of arbitration. Many lex arbitri, 

however, including Chapter 12 of the Swiss Private International Law Act (PILA), do not contain 

detailed rules regarding the arbitral proceeding but rather provide for some general principles. The 

same applies to many institutional arbitration rules. Accordingly, the parties enjoy extensive auto-

nomy to shape and determine «their» arbitral procedure and to tailor it to their needs. The proce-

dural rules agreed by the parties bind the arbitral tribunal. 

2. What are the expectations of the parties of an arbitration? 

The parties of an arbitration expect a fair tribunal playing by the rules of international commercial 

arbitration, conducting the arbitration in a way which is foreseeable and ensures procedural fair-

ness, and which delivers an enforceable award. However, given the often diverse backgrounds of 

the parties, their expectations as to what the rules of international commercial arbitration are or 

what is considered «fair», may vary considerably. Similarly, confidentiality concerns of one party 

may clash with due process expectations of the other party. In identifying and applying the proce-

dural rules to the arbitration at hand, the arbitral tribunal should thus be mindful of the parties’ 

cultural and legal background and their degree of experience and sophistication in international 

arbitration. Having this in mind, filings that on their face may be deemed to constitute dilatory tactics 

or offensive should be judged against the background of the parties and their counsel. 

By duly taking into consideration such issues and clarifying the expectations of the parties as well 

as defining the «rules of the game» early in the proceeding, arbitral tribunals strengthen the trust 

that parties place into them and avoid procedural turbulences in the course of the arbitration. 

3. Procedural sidelines: independence and impartiality, equal treatment of the parties 

and right to be heard 

Art. 182(3) PILA sets the procedural sidelines of international arbitration proceedings seated in 

Switzerland, providing that the arbitral tribunal shall ensure equal treatment of the parties and the 

right of both parties to be heard in adversarial proceedings. These principles are the cornerstone 

of international arbitration and not only in Switzerland. 

These procedural sidelines, however, leave enough discretion to the arbitral tribunal to allow a 

flexible and efficient conduct of the arbitral proceeding. Experienced arbitrators make use of this 

freedom and prevent to limit their «marge de manoeuvre». To balance procedural efficiency and 

flexibility, clear guidelines to the parties with respect to procedural requirements and time limits can 

be combined with «fallback language» allowing the arbitral tribunal to deviate from the strict forms 
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if it feels that this would be necessary for the purpose of the proceeding. A traditional example of 

this measure is the «cut-off date», which defines the latest date to submit new evidence. The arbi-

tral tribunal, though, should retain some discretion to accept evidence presented after the cut-off 

date for good reasons. A too strict rule would run against the arbitral tribunal’s mission to search 

for the truth. The limit of such tolerance should be the other party’s right to present its case, equal 

treatment of the parties and the prevention of abusive tactics. 

4. A tentative list of seven best practice recommendations and their legal sidelines 

Given the diversity of parties and their counsels, the involved subject-matter, the personalities and 

cultural backgrounds of arbitrators as well as the chosen arbitration rules, there is no «one-size-

fits-all solution» for the conduct of an arbitration proceeding. Many procedural choices are simply 

a matter of preference and taste. Nevertheless, a number of case management techniques have 

developed over time, aiming to ensure a fair and efficient proceeding as well as a high-quality 

award. 

In the following, seven case management recommendations are presented. 

4.1 Clarify the rules of the game early 

As we have seen above, the arbitral tribunal has the power to conduct the arbitration proceeding 

in accordance with the rules chosen by the parties. Clarifying «the rules of the game» as early as 

possible in the arbitral proceeding allows the arbitral tribunal to design the proceeding in a fair and 

efficient way and to be in a position to issue an award of high quality and both factual and legal 

accuracy. In doing so, it should involve the parties in making decisions on the organization of the 

arbitral proceedings and, where possible, seek their agreement. The arbitral tribunals should also 

aim to strike a sensible balance between the parties’ desire for predictability and the need for pro-

cedural flexibility. In this process, the presiding arbitrator has a leading role. 

In this context, excessive formalism should be avoided: while it is true that formal guidelines help 

to further the arbitration proceeding, they should always be designed and applied in a way to guar-

antee a fair proceeding and, if the case is not settled between the parties, to allow the arbitral 

tribunal to render an enforceable award. Therefore, arbitrators should strive to resolve violations of 

a formality rather by consent than by a decision. Procedural decisions should be reserved for cases 

in which the parties cannot agree or the integrity of the arbitral proceeding is at stake. 

4.2 Be firm against manipulations of the procedure («guerilla tactics») 

In managing the arbitration, the arbitral tribunal should insist on cooperation and professionalism 

by the parties and their legal representatives. Standards have evolved on «dos and don’t’s» in 

international commercial arbitration and a number of rules have been promulgated during the last 

decade, such as the IBA code of conduct for the global legal profession. In this context, by «guerilla 

tactics» we mean tactics that primarily or predominantly aim at unduly delaying or disrupting arbitral 

proceedings. 
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When deciding on a party’s refusal to cooperate or seemingly aggressive tactics, e.g. with regard 

to document production, payment of an advance on costs or alike, the arbitral tribunal should be 

mindful of the fact that every party has a right to defend its interests to the best of its abilities as 

long as it complies with fundamental procedural obligations and the law. 

4.3 Set short, but adequate deadlines 

The time allocated to the various procedural steps plays an important role in the endeavor of an 

arbitral tribunal to avoid unnecessarily lengthy arbitration proceedings. Short time periods, how-

ever, do not automatically result in efficient arbitration proceedings. On the contrary, unrealistically 

short periods of time are likely to result in longer rather than shorter proceedings, should they need 

to be rescheduled. Paragraph 38 of the ICC Commission Report therefore advocates short and 

realistic time periods. Once again, the arbitral tribunal has to strike a balance between a «speedy» 

arbitration on the one hand and efficient proceedings on the other hand. Setting too short deadlines 

may further backfire and should thus be avoided as the arbitral tribunal needs to receive and read 

all necessary submissions (e.g. pre-hearing briefs, if any) sufficiently in advance of a hearing, al-

lowing it to become fully informed of the issues to be addressed at the hearing and to prepare the 

same. 

4.4 Consider front-loading the arbitration and limiting the length as well as the number 

of submissions 

A further means to improve cost- and time-efficiency is to «front-load» the arbitration by requesting 

the parties to submit comprehensive first written submissions, including all facts and underlying 

evidence. Although an efficient driver for cost- and time-efficiency in many instances, in case of an 

early settlement, front-loading arbitrations results in extra costs. Therefore, the arbitral tribunal may 

inquire at the outset of the arbitration whether the parties would be interested in discussing the 

case or at least a list of issues early and include a settlement window after the first round of written 

submissions. For efficiency reasons, when appropriate, the arbitral tribunal may suggest to the 

parties that these submissions are limited to a certain length of pages, and that in case the settle-

ment efforts fail, the parties will have the opportunity to file comprehensive briefs in a second round 

of written submissions. 

Another important means to increase efficiency in arbitration is to limit the number of rounds of 

submissions, and in some instances even their number of pages. 

4.5 Try to narrow down the subject-matter of the case in the course of the arbitration 

and, if requested by the parties, promote settlement 

Further to limiting the number and length of briefs, narrowing down the subject matter may increase 

the efficiency of an arbitration. In this context, art. 23(1)(c) ICC Rules provides that the «terms of 

reference» should include a summary of the parties’ respective claims and of the relief sought by 

each party, together with the amounts of any quantified claims and, to the extent possible, an 
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estimate of the monetary value of any other claims, which in connection with art. 23(4) ICC Rules 

limits the subject matter of the case. Other arbitration rules provide for similar provisions. 

Whether or not the arbitral tribunal should promote settlement is not only a matter of legal culture, 

but also – and above all – of the arbitral tribunal’s mandate. The extent of the mandate is defined 

by the lex arbitri (which, however, usually is silent on this point), the terms of reference and the 

applicable arbitration rules. 

Art. 21 (3) ICC Rules, for instance, provides that «[t]he arbitral tribunal shall assume the powers of 

an amiable compositeur (…) only if the parties have agreed to give it such powers». Sometimes, 

the terms of reference empower the arbitral tribunal to conduct settlement negotiations between 

the parties and even provide for a «settlement» or «mediation window». The parties may also 

request the arbitral tribunal to suspend the arbitration proceedings for a specific period of time while 

settlement discussions take place. Finally, the parties are free to agree that the arbitral tribunal 

should take other steps to facilitate the settlement of their dispute, as long as such steps are con-

sistent with the tribunal’s duty to make every effort to ensure that its award is enforceable at law. 

Art. 15(8) Swiss Rules and the UNCITRAL Notes on Organizing Arbitral Proceedings go into the 

same direction. 

This all said, in order to preserve the integrity of the arbitral procedure, the arbitral tribunal should 

consider engaging in settlement facilitation only (i) if, and as far as the parties wish to do so. In no 

event should the arbitral tribunal try to «twist the arm» of a party or the parties, into a settlement 

against its or their wish; and (ii) if the agreed terms of such engagement are clear and do not 

jeopardize the arbitral tribunal’s impartiality and the integrity of the arbitral proceeding. 

4.6 Plan the hearing diligently and take an active role as arbitrator 

Because hearings are complex and surprises frequent, hearing preparations should be done dili-

gently and started early: «Il faut preparer pour mieux improviser». 

This includes setting the time and place of the hearing (or in some occasions: the hearings), the 

schedule for the hearing, the attendees of the hearing etc. During the pre-hearing organizational 

telephone conference, the arbitral tribunal may also discuss with the parties whether they will pre-

sent opening statements, possibly followed by a discussion with the arbitral tribunal on the merits 

to clarify the subject-matter and legal issues at the beginning of the hearing. Taking the tribunal 

through the evidence and discussing the merits of the case before the witness hearings enables 

the tribunal to indicate to the parties what holds its particular interest, allowing the parties to adapt 

their witness questioning and post-hearing submissions accordingly. Ideally, this discussion is fol-

lowed up by a preliminary list of issues drafted and distributed by the arbitral tribunal at least one 

or two weeks prior to the hearing. 
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4.7 «It’s the quality of the award, stupid!» – deliberations and the issuance of award 

Although cost- and time-efficiency as well as the fairness of the proceeding are fundamental to 

arbitration, the quality of the award is of paramount importance. Of course, efficiency of an arbitra-

tion helps the parties and the arbitral tribunal to focus on the relevant facts and legal issues and to 

save cost and time, but the quality of an award goes further than that: it requires that the arbitral 

tribunal fully understands the parties’ positions, including all relevant facts and legal aspects of the 

case, carefully assesses and weighs the evidence and diligently applies the law and drafts the 

award. 

Whereas the PILA only provides for general principles on the conduct of an arbitration, the Swiss 

Federal Tribunal has developed a rich body of law which gives valuable guidance for the drafting 

and delivery of awards. The case law underscores the wide discretion that arbitral tribunals having 

their seat in Switzerland enjoy. 

5. Conclusion 

International commercial arbitration has come a long way: Having evolved from a procedure with 

little rules and largely driven by the commercial needs of the parties and common sense in its 

beginnings, it became a truly international and broadly applied dispute mechanism, in which all 

sorts of cases are decided according to rules which reflect the best of the civil and common law 

world. In this context, «best practices» provide an important toolbox for both the parties and the 

arbitral tribunal, allowing them to tailor-make the procedure to an individual case according to well-

defined rules, thus ensuring procedural fairness and predictability and allowing the arbitral tribunal 

to administer justice. 
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