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CHAPTER 37 

SWITZERLAND 

Lukas Wyss* 
 

INTRODUCTION 

In Switzerland, the basis for assistance by the state judge in 
international arbitration procedures having their seat in Switzerland is 
art. 183 of the Private International Law Act (PILA).1 Under the title 
“interim and conservatory measures”, art. 183 PILA provides that (i) 
unless the parties have agreed otherwise, the arbitral tribunal may order 
interim or protective measures at the request of one party; (ii) If the party 
concerned does not comply voluntarily, the arbitral tribunal may request 
the assistance of the state judge who shall apply his own law; (iii) The 
arbitral tribunal or the state judge may make the ordering of interim or 
protective measures subject to the provision of appropriate security.  

Over the years, the Swiss Federal Tribunal has rendered a rich body 
of case law (“Bundesgerichtsentscheide”, [Swiss] Federal Tribunal 
Decision, or DFT, which are binding to Swiss state courts) answering 
many open questions relating to art. 183 PILA. Other questions, 
however, remain open and are being controversially discussed. 

Under the PILA, although this does not resort directly from the test 
of art. 183 PILA, it is a commonly accepted principle that either the 
arbitral tribunal to which the case was submitted or, alternatively, the 
state courts, can order interim measures.2 Article 26(3) Swiss Rules of 
International Arbitration also embodies this principle. Having recourse to 
                                                           
* The former edition of this extended and updated questionnaire was co-authored by 
Tobias Herren and Citlali Muster 
1 The following analysis is limited to international arbitration with seat in Switzerland. 
Under the Swiss Private International Law Act (“PILA”) a Swiss arbitration qualifies as 
international if at the time of the conclusion of the arbitration agreement at least one of 
the parties had neither its domicile nor its habitual residence in Switzerland (Art. 176 
para. 2 PILA). 
2 See for example, Boog, Die Durchsetzung einstweiliger Massnahmen in internationalen 
Schiedsverfahren (Thesis Zurich 2010), pp. 31 ss.; Girsberger and Voser, International 
Arbitration in Switzerland (Zürich: Basel, Genf 2008), N 806; Berger and Kellerhals, 
Internationale und Interne Schiedsgerichtsbarkeit in der Schweiz (2006), N 1167. 

This chapter is from Interim Measures in International Arbitration. 
© JurisNet, LLC 2014 www.arbitrationlaw.com 
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the state judge for interim measures does not imply that one renounces to 
having recourse to the arbitral tribunal for the merits of the case.3 

The rules applying to the granting of interim measures by state 
courts and arbitral tribunals are basically the same. In this publication, the 
general principles will be discussed in the first section dealing with state 
courts. In the second section, which deals with interim measures granted 
by arbitral tribunals, the focus lies on arbitral tribunal-specific issues. 

Currently, a revision of the PILA is underway, which might have an 
impact on art. 183 PILA. It seems, however, that the revision will be 
moderate and rather write the actual court practice and the prevailing 
doctrine into law, than result in significant changes of the current 
provision and case law of art. 183 PILA.   

RELIEF PROVIDED BY COURTS 

1.    (a)  Are courts authorized to issue orders of attachment, 
injunctions or other provisional orders with respect to 
arbitration proceedings? 

Article 183(2) PILA provides that if the party in an arbitration 
proceeding does not voluntarily comply with an interim measure ordered 
by the arbitral tribunal, the tribunal may request the assistance of the 
state judge who applies his own law (lex fori). This means that unless the 
parties have explicitly agreed otherwise, a state court can grant interim 
relief in proceedings that are subject to arbitration.  

(b)  If so, please describe the nature of any such provisional 
relief that is available. 

The interim and protective measures in art. 183(1) PILA refer to the 
precautionary measures ordered by an arbitral tribunal or a state court 
which temporarily protect the legal position of a party or the parties for 
the duration of the procedure, or which provisionally regulate their 
relationships for the duration of the procedure.4 
                                                           
3 See Gerhard Walter, Wolfgang Bösch and Jürgen Brönnimann, Internationale 
Schiedsgerichtsbarkeit in der Schweiz (Bern, 1991), p. 146, and Berger and Kellerhals, 
Internationale und Interne Schiedsgerichtsbarkeit in der Schweiz (2006), N 1168. In part 
this also follows from rules of arbitration provisions. See art. 26(3) Swiss Rules and 
art.23(2) ICC Rules. 
4 See the decision of the Swiss Federal Supreme Court FTD 136 III 200 ss., E. 2.3.2, and 
Berger and Kellerhals, Internationale und Interne Schiedsgerichtsbarkeit in der Schweiz 
(2006), p. 1139. 
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Article 261 et seq. of the Swiss Code of Civil Procedure (CPC) 
regulate preventive legal protection in Swiss state courts. The court may 
order any interim measure suitable to prevent the imminent harm, in 
particular: 

a. an injunction;  
b. an order to remedy an unlawful situation;  
c. an order to a register authority or to a third party;  
d. performance in kind;  
e. the payment of a sum of money in the cases provided by the law.  

Whereas in other countries this possibility is partly confirmed,5 a 
Swiss state court is in principle not competent to issue an anti-arbitration 
injunction6 on the basis of the principle of Kompetenz-kompetenz, 7 
which since 2007 is explicitly enshrined in art. 186(1bis) PILA.8  

This is all the more true for an anti-anti-suit injunction.9 

                                                           
5 See especially the references in the literature cited in FN 48. 
6 Geisinger, Les relations entre l’arbitrage commercial international et la justice étatique 
en matière de mesures provisionelles, SJ 2005 II, pp. 389 ss. ; Scherer and Jahnel, “Anti-
Suit and Anti-Arbitration Injunctions in International Arbitration: A Swiss Perspective”, 
Int. A.L.R. [2009] pp. 66, 69. 
7 See for example Berger and Kellerhals, Internationale und Interne Schiedsgerichtsbarkeit 
in der Schweiz (2006), p. 218 N 616. 
8 Art. 186(1) PILA states that the arbitral tribunal shall rule on its jurisdiction. Paragraph 
1bis specifies that the arbitral tribunal rules on its jurisdiction regardless whether there is 
already a request pending before a state court or another arbitral tribunal concerning the 
same dispute between the same parties, unless there are notable grounds which require 
suspending the proceedings.  Some authors are further of the opinion that because 
Switzerland is a member state of the Lugano Convention on Recognition and the 
Enforcement of Judgments in Civil and Commercial Matters, it is bound by the decision 
of the European Court of Justice in re Allianz SpA and Generali Assicurazioni Generali 
SpA -v- West Tankers Inc. (Case C-185/07, where the ECJ held that a court has no power 
to issue an anti-suit injunction in aid of an arbitral tribunal; see also Boog, Die 
Durchsetzung einstweiliger Massnahmen in internationalen Schiedsverfahren (Thesis 
Zurich 2010), pp. 236 N 663 ss.). The result would be the same as described above, 
meaning that that Swiss courts are not competent to issue anti-suit injunctions to prevent 
a party to an arbitration agreement from commencing or continuing with a court action 
against the other party to an arbitration agreement, at least if the injunction is intended to 
stop a court action before a court of a member state of the Lugano Convention. In a 
recent decision, the Swiss Federal Supreme Court left open whether Swiss courts may 
order anti-suit injunctions in the first place (see DFT 138 III 304, c. 5.3, and Dasser and 
Gross, ICLG to: International Arbitration 2013 - Switzerland, p. 364, sect. 7.4). 
9 See for example Mange, “Anti-suit Injunctions in International Arbitration: Protecting 
the Procedure or Pushing to Settlement?” Dispute Resolution International (2010) 4(2), 



732 INTERIM MEASURES IN INTERNATIONAL ARBITRATION 
 

   

Likewise, a Swiss state court is not bound by an anti-suit injunction 
from a foreign court or from an arbitral tribunal.10 

The court which orders the interim measure is also competent to 
enforce it (art. 267 CPC).  

The enforcement of one of the measures not available under Swiss 
law according to art. 183(2) PILA by the state judge is only ensured if 
the party concerned voluntarily complies with the measure,11 since the 
state judge applies his own law according to the aforementioned 
provision. In doing so, he adapts the interim measure granted by the 
arbitral tribunal to a measure provided by the lex fori, i.e. the CPC—
where required.12  

If, however, it is impossible to adapt the requested interim measure 
to one of the measures provided in the lex fori, or if it becomes apparent 
that the measure which was requested or ordered by the arbitral tribunal 
is contrary to the Swiss ordre public, the state judge rejects the request 
for enforcement.13  

                                                                                                                                  
pp. 191, 207 under f., referring to the increasing popularity of this measure for example 
in the US (p. 208).  
10 See Scherer and Jahnel, “Anti-Suit and Anti-Arbitration Injunctions in International 
Arbitration: A Swiss Perspective” Int. A.L.R. [2009], p. 66, with reference to a decision 
by a (first instance) Swiss court, the Tribunal de première instance de Genève of May 2, 
2005; Geisinger, Les relations entre l’arbitrage commercial international et la justice 
étatique en matière de mesures provisionelles, SJ 2005 II, pp. 389 ss., especially p. 392; 
Pascal Grolimund, “Fallstricke und Stilblüten bei der Zuständigkeit in Zivilsachen” 
[2009] AJP/PJA 964; Hans Ulrich Walder Richli and Béatrice Grob Andermacher, 
“Entwicklungen in Zivilprozessrecht und Schiedsgerichtsbarkeit” (2006) 102 SJZ, pp. 10, 
14. – Von Segesser and Kurth, “Interim Measures”, in Kaufmann-Kohler and Stucki 
(eds.), International Arbitration in Switzerland: A Handbook for Practitioners (2004), 
basically affirm that an anti-suit injunction issued by an arbitral tribunal with its seat in 
Switzerland is admissible and point out that such injunctions are occasionally issued. See 
ibid., pp. 74 ss. 
11 The parties’ willingness to comply with an interim measure ordered by the arbitral 
tribunal is generally great, as refractory behaviour may have negative consequences for 
the final award. 
12 See Walther, Vorläufiger Rechtsschutz durch Schiedsgerichte, Jusletter 16. April 2007, 
N 26; Berger and Kellerhals, Internationale und Interne Schiedsgerichtsbarkeit in der 
Schweiz (2006), N 1163. 
13 See Boog, Die Durchsetzung einstweiliger Massnahmen in internationalen 
Schiedsverfahren (Thesis Zurich 2010), pp. 313 ss.; Walther, Vorläufiger Rechtsschutz 
durch Schiedsgerichte, Jusletter 16 April 2007, N 26. Please note, however, that Swiss 
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Both state courts and arbitral tribunals seated in Switzerland may 
issue provisional measures having extraterritorial effect.14 

The state judge (as well as the arbitral tribunal) seized of the matter 
is free to approach foreign tribunals for assistance in enforcing interim 
measures.15 

2. What are the conditions that must be satisfied by an applicant 
for a court to grant provisional remedies in relation to 
arbitration? 

Firstly, state courts do not order interim measures by themselves, 
but upon application. The state judge only becomes involved in the 
ordering of interim measures in international arbitration procedures 
(i) upon request by the arbitral tribunal dealing with the merits (art. 
183(2) PILA). This will be the case if the party concerned does not 
comply with the arbitral tribunal’s orders. According to the clear 
wording of the law, in that case the parties to the arbitration procedure 
are not authorised to have recourse to the state judge of their own 
motion.16 The state judge then issues his own decision on the requested 
precautionary legal protection and not an enforcement judgment 
concerning the measure granted by the arbitral tribunal.17 (ii) It is 
nevertheless generally accepted that the parties themselves may also 
apply for assistance directly to the court. 

Secondly, the state court needs to be competent to order the 
requested interim measure. However, the PILA only regulates the 
international jurisdiction of the Swiss judge responsible for measures, not 
                                                                                                                                  
case law and doctrine apply a very restrictive public policy test. See, e.g., FTD 132 III 
389 E. 2.2 and FTD 116 II 634 E. 4. 
14 Boog, Die Durchsetzung einstweiliger Massnahmen in internationalen Schiedsverfahren 
(Thesis Zurich 2010), p. 55; for the limits of such interim measures for lack of a „genuine 
link”, see ibid., pp. 274 ss. 
15 For more details see Berger and Kellerhals, Internationale und Interne 
Schiedsgerichtsbarkeit in der Schweiz (2006), N 1162. 
16 See Boog, Die Durchsetzung einstweiliger Massnahmen in internationalen 
Schiedsverfahren (Thesis Zurich 2010), pp. 110 ss.; Berger and Kellerhals, Internationale 
und Interne Schiedsgerichtsbarkeit in der Schweiz (2006), N 1158 ss. In case a party 
refuses to comply with the arbitral tribunals’ order, art. 374(2) CPC makes recourse to the 
state judge for interim measures subject to the approval of the arbitral tribunal. 
17 See von Segesser and Kurth, “Interim Measures”, in Kaufmann-Kohler and Stucki 
(eds.), International Arbitration in Switzerland: A Handbook for Practitioners (2004), p. 
81, with further references. 
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his territorial jurisdiction.18 The territorial jurisdiction is based on the CPC, 
which states in its art. 13 that, unless the law provides otherwise, the court 
which has mandatory jurisdiction to order interim measures is the court 
that has jurisdiction to decide the main action (here: at the seat of the 
arbitral tribunal) or at the place where the measure is to be enforced.19 

Thirdly, the extent of the power of review of the state judge seized 
with the matter is a contested issue. It seems clear that the judge must 
examine his subject matter and territorial jurisdiction as well as the 
permissibility of the measure according to the lex fori. According to the 
dominant doctrine, further verification, in particular whether the 
arbitration clause is valid or whether the ordered measure is appropriate, 
however, is not permitted.20 

3.     (a)  If provisional relief in connection with arbitration is 
available from a court, may such orders of provisional relief 
be in connection with arbitration taking place only in your 
country (domestic), or outside the country (foreign) as well? 

(b)  If so, please describe any differences in the requirements 
for the issuance of orders with respect to domestic and 
foreign arbitrations 

Although it is not explicitly provided for in the PILA, both doctrine 
and case-law assume that Swiss state courts can also order interim 
measures in support of arbitral tribunals with their seat abroad. Indeed, 
art. 10 PILA explicitly provides that they may order interim measures 
even if they do not have jurisdiction on the merits.21 According to the 
                                                           
18 See Berger and Kellerhals, Internationale und Interne Schiedsgerichtsbarkeit in der 
Schweiz (2006), N 1161. 
19 This was already the case before the entry into force of the CPC; see Berger and 
Kellerhals, Internationale und Interne Schiedsgerichtsbarkeit in der Schweiz (2006), N 
1161. 
20 See in particular Berger and Kellerhals, Internationale und Interne 
Schiedsgerichtsbarkeit in der Schweiz (2006), N 1164 (with further references), and 
Sangiorgio, Der vorsorgliche Rechtschutz in der internationalen Schiedsgerichtsbarkeit 
nach Art. 183 IPRG, Thesis Zurich 1996, pp. 89–90. In contrast, Bernard Dutoid, “Droit 
International Privé Suisse – Commentaire LDIP”, Basle 2005, art. 183 N 7 PILA 
proposes that before enforcing an interim measure ordered by an arbitral tribunal, the 
state court should examine whether there is a valid arbitration agreement, and whether the 
arbitral tribunal has prima facie jurisdiction. 
21 Walther, Vorläufiger Rechtsschutz durch Schiedsgerichte, Jusletter 16 April 2007, N 
32, with further references in N 69–70. The situation is more complicated when the 
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prevailing doctrine the requirement is that the Swiss state court is 
competent to order the interim measures in question had the request been 
submitted directly to it.22 

If, on the other hand, a foreign state court wants an interim measure 
to be implemented in Switzerland, the procedure is governed by the 1970 
Hague Convention23 as the New York Convention does not apply to 
decisions on interim measures.24 

4.    (a)  May such provisional remedies be granted by a court with 
respect to arbitral proceedings not yet commenced? 

If the arbitral proceedings have not yet been commenced, art. 183 
PILA does not apply. Where the arbitral tribunal is not yet constituted 
and the matter is urgent, the application has to be made exclusively to the 
state courts.  

(b) If so, is there a requirement that arbitral proceedings be 
commenced within a certain period of time after an order of 
provisional relief is granted? 

(c) If so, please describe the requirements. 

Under the lex fori, a court ordering interim measures fixes a 
deadline for the applicant to file its lawsuit or file for arbitration, 
provided that in case the deadline is not met, the ordered measure 
automatically becomes ineffective (see art. 263 CPC). 

                                                                                                                                  
interim measures are issued by a foreign court. See on this issue von Segesser and Kurth, 
“Interim Measures”, in Kaufmann-Kohler and Stucki (eds.), International Arbitration in 
Switzerland: A Handbook for Practitioners (2004), p. 83; Jürgen Brönnimann, Die 
vorsorgliche Beweisführung nach Art. 158 ZPO, insbesondere zur Klärung der 
Prozessaussichten, in: Beweisrecht der neuen ZPO: Chancen und Risiken, p. 5; FTD 
5A_528/2010, E 4.1. 
22 This in accordance with art. 24 of the Lugano Convention or art. 10 PILA; see von 
Segesser and Kurth, “Interim Measures”, in Kaufmann-Kohler and Stucki (eds.), 
International Arbitration in Switzerland: A Handbook for Practitioners (2004), pp. 82–83, 
with further references. 
23 Convention on the Taking of Evidence Abroad in Civil or Commercial Matters of 
March 18, 1970, which entered into force in Switzerland on January 1, 1995 (SR 
0.274.132). 
24 On this topic see for instance Christian Josi, Die Anerkennung und Vollstreckung der 
Schiedssprüche in der Schweiz, (Diss Bern, 2005), p. 84; Berger and Kellerhals, 
Internationale und Interne Schiedsgerichtsbarkeit in der Schweiz (2006), N 1184. 
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5. May parties seek provisional remedies in court with or without 
first obtaining permission from the arbitrators? 

The arbitral tribunal and the state court have alternative jurisdiction 
in terms of provisional remedies. The applicant is free to choose between 
state courts and the arbitral tribunal (see also sect. 2 above and sect. 18 
below).  

However, when deciding whether to apply to the state courts or to 
the arbitral tribunal for obtaining an interim measure, tactical 
considerations should be taken into account, such as: (i) will the order be 
complied with on a voluntary basis, or will need to be enforced? In this 
case, it may be worthwhile to apply to the state courts in the first place 
because the order on interim measures issued by an arbitral tribunal is 
not enforceable. (ii) Sometimes, a party prefers to apply to its own 
national courts expecting such court to be more receptive to its motions. 
As a windfall, a positive decision on interim measures may have (at least 
a psychological) impact on the arbitration proceeding. However, such 
tactics may backfire in case the motion for interim measures is 
dismissed. (iii) When confidentiality interests of the parties prevail, both 
parties may want to have the arbitral tribunal exclusively deal with the 
matter. In such case, compliance with the interim measure ordered by the 
arbitral tribunal is frequent. (iv) A party will preferably apply to the 
arbitral tribunal in case if the decision on whether the application should 
be granted or not requires specific business or industry knowledge, 
which only the arbitrators and not a state judge have. (v) Finally, where 
at the time of the application for the interim measure, the arbitral tribunal 
has already extensively dealt with the case and its merits, it may be 
advisable to address the arbitrators and not the state court.25 

6.    (a)  What are the requirements for a court to have jurisdiction 
to impose provisional remedies? 

State courts grant provisional remedies under the conditions set 
forth in sect. 1-5 above.   

(b)  May the obtaining of an attachment order or its 
enforcement result, by itself, in establishing jurisdiction of 
the court over a respondent in an arbitration? 

                                                           
25 See also Markus Wirth, Interim or Preventive Measures in Support of International 
Arbitration in Switzerland, in: ASA Bulletin ASA 2000, p. 44. 
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Under Swiss law, the enforcement of monetary awards can 
exclusively be secured by attachment.26 Unless the PILA provides for an 
alternative venue, the obtaining of an attachment order results in the 
establishment of jurisdiction over the debtor for the validation of the 
claim (so-called “Arrestgerichtsstand”, or forum of attachment; see art. 
4 PILA) at the place of the attachment (i.e., where the attached assets are 
located) and where the attachment was granted and executed (art. 272 
and 275 SBC). 

Under Swiss bankruptcy law, attachments are measures in rem, 
which means that their effect is linked to the assets in question and not to 
the debtor in person. Art. 271 of the Swiss Bankruptcy Code (SBC) 
specifies the conditions under which an attachment may be granted by a 
Swiss court. In general, the claim for which attachment is sought must be 
unsecured and due.27,28 

                                                           
26 See Amonn and Walther, Grundriss des Schuldbetreibungs- und Konkursrechts, Berne 
2008, §51 N 3. 
27 Assets belonging to the debtor can be attached under any of the following conditions 
(art. 271(1) SBA): (1) The debtor lacks a permanent domicile; (2) The debtor, in order to 
avoid the fulfillment of his obligations, is dissipating assets, is a fugitive or takes 
measures to become a fugitive; (3) The debtor, lacking domicile in Switzerland, is 
travelling in Switzerland, or is a person engaged in the business of attending business 
fairs or markets. (4) The debtor has no domicile in Switzerland and the claim for which 
the attachment is sought either has a sufficient connection with Switzerland (“close 
connection”, i.e., based on contractual relationships or tortious acts), or is based on an 
enforceable court judgment or on an explicit acknowledgment of debt by the debtor; (5) 
The creditor is in possession of a certificate of shortfall against the debtor. (6) 
Furthermore, the entry into force of the revised Lugano Convention and the new CPC on 
1 January 2011 considerably improved the situation of creditors in terms of attachment 
orders relating to assets on Swiss territory by adding a new ground for attachments to 
Article 271(1) no. 1 SBA, allowing a creditor to attach assets if he is in possession of a 
document allowing for the definitive setting aside of objections in debt enforcement 
proceedings (definitiver Rechtsöffnungstitel). These documents include Swiss or foreign 
court decisions; court-approved settlements, or public deeds and arbitration awards, 
provided they are enforceable. Even preliminary injunctions or freezing orders qualify as 
definitive setting aside titles, to the extent they are enforceable in Switzerland. 
28 Art. 271(1) no. 6 SBA does not provide any further precondition; for example, no 
“close” or “sufficient connection” of the claim with Switzerland is needed. The new 
provisions regarding enforceable judgments do not exclude the use of unenforceable 
judgments as a means to prove prima facie existence of a claim in an attachment 
proceeding against a person residing abroad (see Thomas Müller, Recent and future 
developments in Swiss attachment law, Dispute Resolution 2010/11, at 
www.practicallaw.com/1-502-2505). Furthermore, art. 271(1) no. 6 SBA applies both to 
Swiss and foreign decisions. See FTD 139 III 135. See also Favalli and Schmidgall, in: 
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The courts are competent to issue attachment orders if attachable 
assets are located on Swiss territory. Traditionally, court where the 
assets were actually located has jurisdiction only for these specific assets 
on Swiss territory. The new Swiss Bankruptcy law, however allows for 
attachment requests with effect in the entire Swiss territory, which may 
be brought at the forum for debt enforcement (“Betreibungsort”).  

Swiss-wide attachments are granted at the latter, as well as at a 
person’s domicile or a company’s main seat (art. 272(1) SBC). Follow-up 
debt enforcement proceedings relating to foreign persons or entities can be 
brought, among others, at the place of the foreign person or entity’s 
permanent office in Switzerland, limited to debts incurred by that office 
(art. 50 SBC), and at the place of the attached assets (art. 52 SBC).29 

Because of the non-mandatory nature of the forum provision of art. 
4 PILA, in case the parties have validly agreed to submit their disputes to 
arbitration, art. 4 PILA does not overrule the arbitration agreement 
between the parties. Thus, the attachment of assets is a valuable means to 
secure the enforcement of arbitral awards, but cannot override a 
contractually agreed arbitration clause.  

(c)  If so, is the jurisdiction limited to the extent of the assets 
attached or restrained? 

(d) Or is there broader jurisdiction or restraint obtained over 
the respondent or its assets as a result of the attachment? 

Due to the principle of territoriality, the jurisdiction of Swiss courts 
in attachment matters is limited to the assets located in Switzerland, or—
if the assets are located abroad—to the claim of the debtor or the third 
party relating to such assets.30  

7.     (a)  What are the procedural and substantive law requirements 
that must be satisfied for an order of attachment or other 
order granting provisional relief to be granted by a court? 
Please describe all these requirements. 

                                                                                                                                  
Müller and Rigozzi (eds.), New Developments in International Arbitration 2013, Zurich 
2013, pp. 68 ss. 
29 See Schmid, in: Staehelin, Bauer and Staehelin (eds.), Basler Kommentar zum SchKG 
(Basle 2010), art. 46 N 26. 
30 See Amonn and Walther, Grundriss des Schuldbetreibungs- und Konkursrechts, Berne 
2008, §51 N 8-9. 
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Article 261 CPC provides that the state court to which the case was 
submitted (and which is competent) orders the interim measures required 
by the applicant if he can show credibly that a right to which he or she is 
entitled has been violated or a violation is anticipated, and the violation 
threatens to cause not easily reparable harm to the applicant (para.1).31 If 
these conditions are fulfilled, courts may order any interim measure 
suitable to prevent imminent harm. The enumeration in article 262 CPC 
is not exhaustive, but only provides an illustrative list.  

If, on the other hand, the opposing party provides appropriate 
security, the court can refrain from ordering interim measures (art. 
261(2) CPC). 

(b)  To what extent is it required that there be a showing of 
likelihood of success on the merits? 

Under art. 261 CPC, the applicant for an interim measure has to 
establish the likelihood of success on the merits, i.e., that he is likely 
entitled to the same relief which the requested interim measure is 
intended to protect.  

(c)  Is there any requirement of a showing that the potential 
injury to the plaintiff will outweigh the potential injury to 
the defendant? 

Although not a requirement under Swiss law, the fact that the injury 
to the plaintiff outweighs the potential injury to the defendant may be an 
element to be considered by a court or an arbitral tribunal when deciding 
on the issuance of an interim measure. 

In addition, the interim measure requested has to respect the 
principle of proportionality and be appropriate in view of both parties’ 
interests (balance of interests). The compliance with these criteria has to 
be established prima facie. The threshold is thus lower than that for full 
proof, but requires more than mere allegations. 

(d) Is there any requirement to the effect that the award to 
which the applicant may be entitled may be rendered 
ineffectual without the provisional relief? 

In order to be granted an interim measure under Swiss law, the 
applicant has to show that there is an impending injury of his rights, 
                                                           
31 This is consistent with the generally accepted eligibility criteria presented above. 
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which could be prevented by the sought interim measure and that if no 
interim relief is granted, the detriment resulting from the injury may not 
be easily remedied (“irreparable harm”), i.e. the award to which the 
applicant may be entitled would most likely be rendered ineffectual 
without the provisional relief. In practice, many applications for interim 
measures are dismissed for lack of a risk of irreparable harm. This is due 
to the fact that as a rule, purely financial losses not considered to qualify 
as “irreparable harm” because an award on damages usually is deemed to 
constitute an adequate remedy. 

Having heard the arguments of the parties, the court may refrain 
from ordering interim measures if the opposing party provides 
appropriate security (art. 261(2) CPS). See also art. 277 SBC, which 
provides that the debtor avoid the attachment of the assets at issue in case 
he provides for security of the same value. 

8.    (a)  Is there a requirement that a plaintiff that is petitioning a 
court for an order of attachment (or an order in the nature 
of an injunction or other provisional relief of a similar 
nature) provide security, in the form of an undertaking such 
as a bond, to protect the defendant against injury to it 
resulting from the erroneous issuance of such an order? 

(b)  If so, please describe such requirements. 

In case the attachment proves to be unlawful, the applicant is liable 
to the debtor for all damages caused by the unlawful attachment 
application (art. 273(1) SBC).  

Nevertheless, under Swiss law, there is no requirement that a 
plaintiff petitioning a court for an order of attachment provide security. 
However, a court may order security upon request of the debtor (see art. 
273(1) SBC).  

The amount of security is determined in proportion to the estimated 
potential damage caused by an unlawful attachment.32 As a rule, in case 
the attachment is based on a final and executory decision, no security is 
ordered.33  

                                                           
32 See Amonn and Walther, Grundriss des Schuldbetreibungs- und Konkursrechts, Berne 
2008, §51 N 83; FTD 126 III 95. 
33 DFT 5P.353/2004. 
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9. Does a court in your jurisdiction have the power to order a 
respondent to a claim or counterclaim in an arbitration to 
provide security for all or part of the amount in dispute, by way 
of deposit or bank guarantee, or in any other manner and upon 
such terms as the arbitral tribunal or court may consider 
appropriate? 

Although it is an undisputed principle under Swiss law that the state 
judge may make the ordering of interim or protective measures subject to 
the provision of appropriate security,34 the dominant doctrine is of the 
opinion that no security for all or part of the amount in dispute can be 
ordered because such order would qualify as preliminary enforcement of 
the award sought by the applicant. The SBC, however, which applies to 
the enforcement of monetary awards in Switzerland, does not provide for 
security to secure the provisional enforcement such awards.35 Therefore, 
security for all or part of the amount in dispute is not admissible under 
Swiss law. 

10.   (a)  Do courts in your country allow a party to obtain security 
for costs from the arbitrators or from the courts for 
arbitrations—such as ad hoc proceedings, where fees may 
not be collected in advance? 

(b) Under what circumstances  do arbitral tribunals or courts in 
your jurisdiction exercise such power? 

According to the prevailing view in case law and legal commentary, 
orders for the provision of security for costs constitute interim measures 
within the meaning of article 183(1) PILA. Accordingly, in principle, 
both the arbitral tribunals and the local courts have parallel jurisdiction to 
make such orders.  

The sidelines for security for costs ordered by state courts are set 
by art. 98-99 CPC, as well as by multilateral treaties—such as the Hague 
Convention of 1954 on Civil Procedure and the Hague Convention of 
1980 on International Access to Justice—and by bilateral treaties.36 
                                                           
34 See, e.g., von Segesser and Kurth, in: Kaufmann-Kohler and Stucki (ed.), International 
Arbitration in Switzerland, p. 76. 
35 See, e.g., Favalli and Schmitgall, in: Müller and Rigozzi (eds.), New Developments in 
International Arbitration, Zurich 2013, pp. 76-77. 
36 The 2011 Swiss Code of Civil Procedure specifically grants arbitral tribunals sitting in 
domestic disputes the power to order security for costs. The court may make the interim 
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Whereas the ordering of a retainer, or security, for court costs applies 
regardless of the domicile of the parties, the security for costs of legal 
representation of the respondent is conditioned, among others, to their 
lack of seat or domicile in Switzerland, or clear and present danger that a 
future cost award would not be enforceable, e.g. because of a party’s 
insolvency as proven by the applicant. Such security, however, is only 
granted within the limits set forth by the Hague Convention 1954 or 
bilateral treaties.37 

It is further noteworthy in this context that state courts in 
Switzerland may order the plaintiff to provide security for costs of the 
state court proceedings, but not of arbitral proceedings.  

As for arbitral tribunals seated in Switzerland, the ordering of 
security for costs of the other party constitutes a provisional or 
conservatory measure38 which, generally speaking, is subject to the 
conditions applicable for interim measures as such (see above, sect. 1-5). 

The ordering of security for costs is subject to the following 
limitations: (i) Firstly, although the wording of art. 264 CPC is silent in 
this respect, it is undisputed in Swiss doctrine that the provision of 
security can only be ordered by the court if there is a corresponding 
application by the opposing party,39 to the exception of ex parte 
injunctions,40 (ii) Secondly, an order may only be made against the 
claimant. (iii) Thirdly, the traditional opinion has held that lacking the 

                                                                                                                                  
measure conditional on the payment of security by the applicant if it is anticipated that 
the measures may cause loss or damage to the opposing party. The applicant is liable for 
any loss or damage caused by unjustified interim measures. If the applicant proves, 
however, that he or she applied for the measures in good faith, the court may reduce the 
damages or entirely release the applicant from liability. The security must be released 
once it is established that no action for damages will be filed; in case of uncertainty, the 
court shall set a deadline for filing the action. The similar general power is found in some 
arbitration laws—for example the English Arbitration Act 1996, but not the Swiss Private 
International Law Act – and in certain arbitration rules, for example the rules of the LCIA 
and WIPO. 
37 See, e.g., Schmid, in: Oberhammer (ed.), Swiss Civil Procedure, Basle 2010, art. 99 N 
3 CPC. 
38 See Berger, Security for Costs: Trends and Developments in Swiss Arbitral Case Law, 
ASA Bulletin 1/2010, pp. 7 ss. 
39 A majore minus; the same applies for the provisional measures in general. See sect. 2 
above. 
40 See art. 265(3) CPC which provides: “Before ordering interim measures, the court may 
ex officio order the applicant to provide security.” 
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parties’ explicit agreement to the contrary an arbitral tribunal seated in 
Switzerland has no power to order security for a party’s legal costs.41 
The agreement between the parties can be both direct and indirect, i.e. by 
way of reference to institutional rules containing an explicit authorizing 
provision (such as art. 25.2 LCIA Rules, or art. 46 lit. b WIPO). The 
more modern view expressed in Swiss legal doctrine and arbitral practice 
is that the authority granted to the arbitrators by Art. 183 PILA includes 
in principle the power to order a party to provide security for the 
opposing party’s legal costs.42 Recent arbitral decisions appear to signal 
different views in terms of the circumstances under which security for 
costs may be ordered. In an unpublished arbitral decision of December 
1995 it was held that security should only be ordered in exceptional 
circumstances, in particular if there was a clear and present danger that a 
future cost award would not be enforceable, e.g. because of a party’s 
insolvency as proven by the applicant.43 A more recent arbitral decision, 
by contrast, appears to consider a mere potential risk of non-
enforceability of a future cost award as sufficient ground, emphasizing 
the requirements that an order for security shall not unduly restrict a 
party’s access to arbitral justice. In any event, the principle of equal 
treatment of the parties must be observed.44  

In this context, it is to be noted that in practice, many contracts, 
such as non-disclosure agreements and distribution and license 
agreements, in order to protect the legal position of the parties, 
contractual provisions are included which explicitly authorise the parties 
to take those interim or other measures which are necessary to protect 
their rights and which are considered adequate by the competent court 
exempting the respective party from providing for security. In such 
instances, the question arises whether such an agreement—especially 
under the new Civil Procedure Code (CPC)—is permissible.  
                                                           
41 A. Bucher, Die neue internationale Schiedsgerichtsbarkeit in der Schweiz, Basel 1989, 
p. 76, N 195; Rüede and Hadenfeld, Schweizerisches Schiedsgerichtsrecht nach 
Konkordat und IPRG, Second Edition, Zürich 1993, p. 241; cf. also Arbitral Decision 
published in ASA Bulletin 1995, pp. 84 ss. 
42 Berger, Security for Costs: Trends and Developments in Swiss Arbitral Case Law, 
ASA Bulletin 2010 Issue I, pp. 9 ss, with further references. 
43 Berger, Security for Costs: Trends and Developments in Swiss Arbitral Case Law, 
ASA Bulletin 2010 Issue I, 10 ss. 
44 Arbitral Decision of December 21, 1998, published in ASA Bulletin 1999, pp. 59 ss. – 
For a collection of arbitral orders dealing with security of cost issues, see Berger, op. cit., 
pp. 10 ss. 
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11.   (a)  May courts in your jurisdiction grant provisional measures 
on an ex parte basis (that is, without the participation of any 
parties in the application other than the applicant)? 

(b) If so, please state whether are there any conditions that 
must be satisfied for such an application to be considered 
and granted, and please describe them. 

Although highly contentions in international arbitration, it is a well-
established principle under Swiss law that in case of particular urgency, 
state courts as well as arbitral tribunals may grant interim measures on an 
ex parte basis.45 Because of different legal traditions, the success of an 
application for such measure largely depends upon the canton where the 
ex parte measure is sought.  

The Swiss lex loci, art. 265 CPC sets the guidelines for ex parte 
relief, providing: 

1. In cases of special urgency, and in particular where there is a 
risk that the enforcement of the measure will be frustrated, the 
court may order the interim measure immediately and without 
hearing the opposing party. 

2. At the same time, the court shall summon the parties to a 
hearing, which must take place immediately, or set a deadline 
for the opposing party to comment in writing. Having heard the 
opposing party, the court shall decide on the application 
immediately. 

3. Before ordering interim measures, the court may ex officio 
order the applicant to provide security. 

This means that ex parte measures should not be granted but in 
situations of utmost urgency, and the adverse party should be notified of 
the order immediately after it was granted (i.e., prior to enforcement). 
Furthermore, it is to be heard at the earliest convenience (art. 265(2) 
CPC). After having heard the involved parties, the arbitral tribunal 
decides whether or not to uphold the interim measure.46 

                                                           
45 See, e.g., Walther, Vorläufiger Rechtsschutz durch Schiedsgerichte, Jusletter 16 April 
2007, N 24; Von Segesser and Kurth, p. 78. 
46 Von Segesser and Kurth, “Interim Measures”, in Kaufmann-Kohler and Stucki (eds.), 
International Arbitration in Switzerland: A Handbook for Practitioners (2004), p. 78. 
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If the court grants interim measures and the claimant has not yet 
initiated the main proceedings, the court will set a time limit for filing the 
claim on merits (validation proceedings). 

For procedural concerns, particularly in terms of the right to be 
heard and the principle of equal treatment of the parties, two 
cornerstones of Swiss international arbitration (art. 182(3) PILA), ex 
parte orders are rarely seen in practice and are only granted when 
absolutely necessary to be effective in the first place.47 

12.   (a)  What information does the person served (such as a bank as 
garnishee) with an order of attachment or order of a similar 
nature thereafter have to provide concerning the extent of 
the defendant’s assets that it holds? 

The person served (such as a bank as garnishee) with an order of 
attachment has to provide full information of the defendant’s assets 
enumerated in the attachment order (see art. 275 in connection with art. 
91(1) and (4) SBC); for such person, no general obligation to disclose the 
assets of the debtor it is holding exists.48 However, the enumeration of 
assets in the application for attachment does not need to be very specific, 
but in practice in general is rather cursory, relating to categories of 
assets, such as “paintings, cars, gold and silver objects, jewelry located in 
the apartment [address]”; or “all amounts of Swiss francs, US dollars, 
GB£ of [defendant] located with [bank, address], or alike.49  

(b)  Does such an order cover property that is in the hands of the 
garnishee at the time the order is served, or subsequently as 
well? 

Under Swiss bankruptcy law, future claims cannot be secured by 
attachment, because the attachment order only extends to the attached 
assets explicitly enumerated therein.50 
                                                           
47 In CAS arbitrations, ex parte orders are sometimes necessary to stay the effects of a 
decision barring an athlete from participating in a competition. See von Segesser and 
Kurth, “Interim Measures”, in Kaufmann-Kohler and Stucki (eds.), International 
Arbitration in Switzerland: A Handbook for Practitioners (2004), p. 79. 
48 Reiser, in: Staehelin, Bauer and Staehelin (eds.), Basler Kommentar zum SchKG 
(Basle 2010), art. 275 N 75 SBC. 
49 Reiser, in: Staehelin, Bauer and Staehelin (eds.), Basler Kommentar zum SchKG 
(Basle 2010), art. 275 N 44-45 SBC. 
50 Amonn and Walther, Grundriss des Schuldbetreibungs- und Konkursrechts, Berne 
2008, § 51 N 6a and 45. 
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13. Does a court that granted an order of attachment or similar 
relief have any sort of continuing supervisory or other role with 
respect to the maintenance of the attachment or order of a 
similar nature over the assets of the defendant? 
According to art. 268 CPC, the interim measures may be modified 

or revoked if the circumstances have changed or if the measures have 
proven unjustified. Such change in circumstances, as a rule, is claimed 
by the parties, i.e., either the party who seeks to change or amend the 
injunction, or the party against whom the injunction is directed.  

The measures become automatically ineffective when the decision 
on the merits comes into force. The court may order their continuation if 
it serves the enforcement of the decision or if the law so provides (art. 
268(2) CPC). 

14. Under what circumstances do courts revoke or vacate orders of 
attachment or orders of a similar nature previously granted by 
them? 
Under art. 279 SBC, orders of attachment are revoked or vacated in 

the following cases: (i) the applicant does not introduce a request for debt 
enforcement or take other measures to prosecute the claim within the 
deadlines set forth by art. 279 SBC; (ii) withdraws the lawsuit or the debt 
enforcement request or let it expire; (iii) if the arbitral tribunal or the 
court seized with the matter renders a final decision in favor of the 
debtor, stating the non-existence of the underlying claim. 

Furthermore, if in the course of the proceeding (e.g., in an 
opposition proceeding initiated by a third party under art. 275 and 
107/109 SBC) the attachment proves to be non-admissible, the forum of 
attachment is nullified even if in the meantime, the debtor has filed a 
court action. The same applies in case no assets exist at the place where 
the application for attachment has been filed, as may be the case with 
attachment orders relating to (empty) bank accounts.51  

15.   (a)  To what extent may, or must, a court in your country 
recognize or enforce a provisional or interim order issued 
by the court of another nation in aid of arbitration? 

                                                           
51 Adrian Staehelin, Daniel Staehelin, Pascal Grolimund, Zivilprozessrecht - Unter 
Einbezug des Anwaltsrechts und des internationalen Zivilprozessrechts, Zurich 2013, N 
70-72 
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According to Article 1 (2) of the Lugano Convention, arbitration is 
excluded from the scope of application of this Convention.  

Therefore, decisions on interim measures rendered by a foreign 
arbitral tribunal would only be enforced in Switzerland if they qualified 
as “awards” within the meaning of the New York Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards (NY 
Convention). However, according to the prevailing doctrine in 
Switzerland, this is not the case, even if they are rendered in the form of 
an arbitral “award”.52  

However, if interim measures are ordered by the courts of a signatory 
state of the Lugano Convention (Art. 25 and 27 of the Lugano 
Convention), in particular as precautionary measures falling within the 
scope of this convention, but not specifically issued in aid of an arbitration 
proceeding, the prevailing Swiss legal opinion is that such court orders 
can be enforced in Switzerland under the Lugano Convention.53 

The situation is different if interim measures are ordered by a court in 
a non-signatory state: In such cases, it is disputed whether interim 
measure orders can be enforced in Switzerland pursuant to the PILA. 
According to the dominant Swiss legal doctrine and this author, under Art. 
25 PILA, a foreign court decision will only be recognized in Switzerland if 
it is final, or if it is no longer subject to any ordinary appeal.54 
                                                           
52 The concept of an award under the NY Convention implies a final decision, which 
definitely and irrevocably determines the questions which it addresses: Art. 5 (1) (e) of 
the NY Convention refers indeed to the “binding” character of the award, in the sense 
that it should not be possible to amend the order by a subsequent decision in the same 
proceedings. The provisional nature, however, is an essential characteristic of interim 
measures of protection. See, e.g., von Segesser and Kurth, “Interim Measures”, in 
Kaufmann-Kohler and Stucki (eds.), International Arbitration in Switzerland: A 
Handbook for Practitioners (2004), p. 82; Jean-François Poudret/Sébastien Besson, 
“Comparative Law of International Arbitration”, Zurich 2002, § 639. 
53 Geisinger, Les relations entre l’arbitrage commercial international et la justice étatique 
en matière de mesures provisionelles, SJ 2005 II, p.378 bottom; Kaplan, “Interim Measures 
Ordering Performance: Procedural Implementation” in Performance as a Remedy: Non-
Monetary Relief in International Arbitration, ASA Special Series No.30 (2011), pp. 323 ss.; 
for an overview of the national recognition of periodic penalty payments see Mourre, 
“Judicial Penalties and Specific performance in International Arbitration” in Performance 
as a Remedy: Non-Monetary Relief in International Arbitration, ASA Special Series 
No.30 (2011), pp. 361–362; Boog, Die Durchsetzung einstweiliger Massnahmen in 
internationalen Schiedsverfahren (Thesis Zurich 2010), p. 188 N 484. 
54 See, e.g., Boog, Die Durchsetzung einstweiliger Massnahmen in internationalen 
Schiedsverfahren (Thesis Zurich 2010), pp. 203 ss., pp. 221 ss. / Voraussetzung, dass 
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(b)  To what extent may or may not a court in your country 
recognize or enforce provisional remedies granted by 
arbitrators in another country? 

Based on the principle of territoriality, Swiss arbitration law, 
especially the PILA, is only applicable to arbitrations having their seat in 
Switzerland.55 

However, it is undisputed that Swiss state courts can grant interim 
measures to support foreign arbitration procedures.56 This follows from 
art. 10 PILA, which provides that Swiss courts or authorities can adopt 
interim measures, including where they are not competent on the merits, 
and art. 183(2) PILA, respectively.57 Although other remedial measures 
are not provided by legislation they could be issued in particular cases, 
based on the forum necessitatis under art. 3 PILA.58 For the recognition 
and enforcement of provisional or interim orders issued by the court of 
another nation, see sect. 15 above. 

In any event, a Swiss court will only provide assistance to a foreign 
arbitral tribunal if it had jurisdiction to grant the interim measures under 
the lex fori in case such application were made directly to it. 

                                                                                                                                  
kein Rechtsmittel mehr zulässig und rechtsbeständig (p. 221 N 584); Berti/Däppen, in: 
Honsell, Vogt, Schnyder and Berti (eds.), Basler Kommentar IPRG, Basle 2007, art. 25 N 
9; Staehelin, in: Hasenböhler, Sutter-Somm, Hasenböhler and Leuenberger (eds.), 
Kommentar zur Schweizerischen Zivilprozessordnung (ZPO), Zürich 2010, art. 336 N 5 
ZPO; Kellerhals, Berner Kommentar ZPO, art. 335 N 14 ZPO. 
55 Ben Steinbrück, Die Unterstützung ausländischer Schiedsverfahren durch staatliche 
Gerichte (Tübingen 2009), p. 117; Walter, Bösch and Brönnimann, Internationale 
Schiedsgerichtsbarkeit in der Schweiz (1991), pp. 147, 166 and 175. 
56 Boog, Die Durchsetzung einstweiliger Massnahmen in internationalen 
Schiedsverfahren (Thesis Zurich 2010), pp. 150 ss. – Some authors opine that such 
jurisdiction only exists under the condition that the foreign arbitration law allows the 
arbitral tribunal to request the intervention of the courts. See Poudret and Bession, Droit 
comparé de l’arbitrage international (Zurich, Paris, Brussels, 2002) § 637. 
57 See Berger and Kellerhals, Internationale und Interne Schiedsgerichtsbarkeit in der 
Schweiz (2006), N 1156, 1215; See also Gerhard Walter, in Karl Spühler (ed.), 
Vorsorgliche Massnahmen aus internationaler Sicht (Zürich, 2000), pp. 139–140; von 
Segesser and Kurth, “Interim Measures”, in Kaufmann-Kohler and Stucki (eds.), 
International Arbitration in Switzerland: A Handbook for Practitioners (2004), p.77; 
Jean-François Poudret and Sébasten Besson, Comparative Law on International 
Arbitration (London, 2007), p.540. 
58 See in detail Steinbrück, Die Unterstützung ausländischer Schiedsverfahren durch 
staatliche Gerichte (Tübingen 2009), pp.131 ss. 
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Furthermore, provisional remedies granted by arbitrators seated in 
another country than Switzerland are enforced by Swiss state courts 
under art. 183(2) PILA.59 

16.   (a)  Does a court order of attachment or other order for 
provisional relief issued in your country have, or purport to 
have, to any extent, extraterritorial effect? 

(b) If so, please explain. 

Under the SBC, orders of attachment rendered by Swiss courts 
extend to all assets of a debtor irrespective of the place they are located 
(see art. 197(1) SBC; so-called principle of universality).60  

In contrast, due to the principle of territoriality, the jurisdiction of 
Swiss courts in attachment matters is limited to the assets located in 
Switzerland, or—if the assets are located abroad —to the claim of the 
debtor or the third party relating to such assets.61 

17. To what extent do courts issue orders requiring that a party to 
the arbitration or a third party present documents, testimony 
or other evidence to the arbitral tribunal (or to the court) prior 
to or at a hearing before the tribunal? 

The starting point is the general principle that the taking of evidence 
serves to establish the relevant facts for the decision.62 The arbitral 
tribunal decides on the admissibility as well as the relevance of the 
evidence presented.63 The applicable rules for the hearing of evidence by 
                                                           
59 Boog, Die Durchsetzung einstweiliger Massnahmen in internationalen 
Schiedsverfahren (Thesis Zurich 2010), p. 154 N 392.  Such decisions, however, do not 
constitute decisions under the New York Convention. See ibid., p. 150 N 381. 
60 See, e.g., Michael Günter, Internationale Schiedsgerichtsbarkeit und Insolvenz – Zur 
Berücksichtigung von Insolvenzverfahren und ihren Auswirkungen vor internationalen 
Schiedsgerichten mit Sitz in der Schweiz, Zurich 2011, N 153-155. 
61 See above, sect. 6. 
62 See Michael E. Schneider in Basler Kommentar zum IPRG (Basel, 2007), art. 184 N 4 
PILA. 
63 Schneider in Basler Kommentar zum IPRG (2007), N 50 on art. 184 PILA; A 
particularity to be taken into account is that art. 184(1) PILA provides that the evidence 
may be taken by the arbitral tribunal itself. This requires that the evidence must be 
presented to the arbitral tribunal itself.67 Whether in such a case delegating the taking of 
evidence to single members of the arbitral tribunal is permitted, is a contested issue. 
Nonetheless, the answer tends to be negative. See Schneider in Basler Kommentar zum 
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arbitral tribunal are governed by art. 182 PILA (lex fori): they follow 
either the arbitration rules chosen by the parties, or a procedural law 
declared applicable by them, or, in the absence of the former, the rules 
determined by the arbitral tribunal.  The same applies to the question as 
to which evidence is admissible.64 

If for the taking of evidence state assistance is required, the arbitral 
tribunal, or one of the parties with the arbitral tribunal’s approval, can 
request the assistance of the state court at the seat of the arbitral 
tribunal.65 If one of the parties requested the assistance of the state court, 
the arbitral tribunal’s refusal without good reason amounts to denial of 
justice.66 If the state judge is required to take the evidence, he applies his 
own law, in this case the CPC.67 

The arbitral tribunal is entitled to make such a request, as well as 
one of the parties provided it has the arbitral tribunal’s approval. In this 
context the judge must not review the competence of the arbitral 
tribunal.68 He takes the evidence himself and communicates the result to 
the arbitral tribunal.69 

Traditionally, under the PILA, an order for the production of 
documents would probably constitute a measure within the framework of 
the evidentiary proceeding, and would not qualify as an interim measure 
described above. However, the new CPC, which entered into force on 
January 1, 2011 provides that in certain cases the state judge can hold a 
precautionary taking of evidence on interim measure procedures. 
Following art. 158(1)(a) and (b) CPC, the court shall take evidence at 
any time if the law grants the right to do so, or the applicant shows 
credibly that the evidence is at risk or that he or she has a legitimate 
interest. The institution of the precautionary taking of evidence thus 
makes it possible to provide for the taking of evidence prior to an 

                                                                                                                                  
IPRG (2007), N 49 on art.184 PILA. 
64 Schneider, in: Basler Kommentar zum IPRG (2007), N 12 and 13 on art. 184 PILA; for 
a comprehensive description of the admissible evidence under Swiss law, see for instance 
Berti in Basler Kommentar IPRG (2007), N 13 ss. on art. 184 PILA 
65 Art. 184(2) PILA. 
66 See Article 184(2) SPILA and Article 375(2) CPC and FTD 119 II 271. 
67 See Schneider in Basler Kommentar zum IPRG (2007), N 61 on art. 184 PILA 
68 See for instance Berger and Kellerhals, Internationale und Interne 
Schiedsgerichtsbarkeit in der Schweiz (2006), N 1164; Berti in Basler Kommentar IPRG 
(2007), N 61 and 62. on art. 184 PILA. 
69 See Schneider in Basler Kommentar zum IPRG (2007), N 61 and 62 on art. 184 PILA 
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arbitration.70 It is submitted by this author that international arbitral 
tribunals should not limited to ordering the interim measures provided 
by Swiss civil procedure law and in any case the assessment of evidence 
lies with the arbitral tribunal.71,72 However, on the basis of the provision 
of art. 184(1) PILA, the precautionary taking of evidence cannot replace 
the hearing of evidence by the arbitral tribunal, as this provision 
regulates the arbitral tribunal’s competence to take evidence.  

Provided that procedures under art. 158 CPC can be initiated in 
relation to international arbitration proceedings, they allow the state court 
to require a party to present documents related to the dispute. However, 
in the civil law understanding, document production is limited in scope, 
requiring a party to show why a certain document, or category of 
documents (such as board meeting protocols established in a specific 
period of time), is relevant to the dispute at issue.73  

18. To what extent does a party seeking provisional relief have a 
free choice between an application to arbitrators or to a court? 

Under Swiss law, it is widely accepted that unless the parties have 
explicitly agreed otherwise, state courts and the arbitral tribunal have 
parallel jurisdiction to grant interim measures. Therefore, the party 
requesting interim relief may—even after the arbitral tribunal is 

                                                           
70 See for instance Walter Fellmann, ZPO Komm., a.a.O., art. 158 N 6; Mark Schweizer, 
“Vorsorgliche Beweisabnahme nach schweizerischer Zivilprozessordnung und 
Patentgesetz” Schweizerische Zeitschrift für Zivilprozess- und Zwangsvollstreckungsrecht 
[2010], No. 21/22 3. 
71 Art. 158 CPC does not exclude that when enforcing the precautionary taking of 
evidence before the initiation of the proceedings, the taking of evidence on the same 
subject is carried out again during the main proceedings. See Fellmann, in Sutter-Somm, 
Hasenböhler and Leuenberger (eds.), Kommentar zur Schweizerischen Zivilprozessordnung 
(ZPO) (2006), N 46 on art. 158 CPC. 
72 Berger and Kellerhals, Internationale und Interne Schiedsgerichtsbarkeit in der 
Schweiz (2006), N 1139 and 1140 state that interim measures in the context of art. 183(1) 
PILA require urgency as well as the temporary validity of the order. These authors, 
however, do not comment on the question whether the precautionary taking of measures 
falls within the scope of art. 183 PILA, as this provision only entered into force in 2011. 
73 See, e.g., Fellmann, in: Suter-Somm, Hasenböhler and Leuenberger, Kommentar zur 
Schweizerischen Zivilprozessordnung (ZPO), Zurich 2013, art. 158 N 30-31 and art. 160 
N 9-13 ZPO. – For a general discussion of document production related to arbitrations 
seated in Switzerland, see Lukas Wyss, Trends in Documentary Evidence and 
Consequences for Pre-arbitration Document management, Int. A.L.R. [2010] Issue 3, pp. 
111 ss.  
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constituted—freely choose whether to apply for such measures before 
state courts or the arbitral tribunal. The parties’ free choice between 
arbitral tribunal and states courts only comes into operation once the 
arbitral tribunal is properly constituted; beforehand, an order can only be 
sought from the state courts.74 

Since there is parallel jurisdiction of the state courts and the arbitral 
tribunal, the jurisdiction is deemed to lie with the body that first received 
a request to issue interim measures.  

In most instances, the alternative jurisdiction of arbitral tribunals 
and state courts regarding interim measures satisfies a practical need of 
the party seeking interim relief. However, it also has its pitfalls because it 
can lead to an arbitral tribunal granting the preventive legal protection 
that was denied to the applicant party by the state court. There is no legal 
norm in Swiss law regulating this situation.75 A pragmatic approach, 
dictated by the principles of procedural economy and legal certainty, 
suggests that an arbitral tribunal should not grant requests for measures 
which are based on the same facts and identical circumstances and which 
have been rejected by the state judge (and vice versa). The same must 
hold true for an arbitral tribunal’s modification or revocation of measures 
granted by a state court and a state court’s approval of an arbitral 
tribunal’s enforceability request when a request for interim measures is 
already pending before the state court.76 

                                                           
74 In contrast, if the parties have agreed on a state court forum, other interim measures are 
excluded, provided that the competence at the place of enforcement remains reserved in 
case no other effective legal protection can be granted (FTD 125 III 451); see also Boog, 
Die Durchsetzung einstweiliger Massnahmen in internationalen Schiedsverfahren (Thesis 
Zurich 2010), pp. 108 ss. with further references.  
75 Geisinger, Les relations entre l’arbitrage commercial international et la justice étatique 
en matière de mesures provisionelles, SJ 2005 II, pp. 381 ss.; Georg von Segesser and 
Christoph Kurth, “Interim Measures”, in Kaufmann-Kohler and Stucki (eds.), 
International Arbitration in Switzerland: A Handbook for Practitioners, (Zürich: The 
Hague 2004), p.86. 
76 Geisinger, Les relations entre l’arbitrage commercial international et la justice étatique 
en matière de mesures provisionelles, SJ 2005 II, p.381; Berger and Kellerhals, 
Internationale und Interne Schiedsgerichtsbarkeit in der Schweiz (2006), N 1170; von 
Segesser and Kurth, “Interim Measure, in Kaufmann-Kohler and Stucki (eds.), 
International Arbitration in Switzerland: A Handbook for Practitioners (2004), p.86; 
Vorläufiger Rechtsschutz durch Schiedsgerichte, Jusletter 16 April 2007, N 34 ss. 
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19.   (a)  Are there other kinds of provisional relief, in addition to 
attachments of assets or injunctions, that a court may 
grant in aid of arbitration, such as the arrest of a party or 
the prohibition against the party’s leaving the 
jurisdiction? 

(b) If so, please describe and explain them 

The provisional measures that Swiss state courts may grant in are 
described above in sect. 1-5.  

Injunctions such as the arrest of a party, or the prohibition against a 
party’s leaving the jurisdiction, however, are not accepted under Swiss 
civil procedural law and can only be issued by state courts in connection 
with criminal proceedings.  

Legal remedies available against decisions on interim measures 
ordered by a state court: 

Decisions on interim measures by a state court of first instance can 
be appealed to the court of second instance (art. 308(1)(b) CPC). An 
appeal is admissible on the grounds of incorrect application of the law as 
well as the incorrect establishment of the facts, provided the value in 
dispute is at least CHF 10,000.77 An objection is admissible against 
decisions on interim measures of first instance that are not subject to 
appeal, although a complaint can only be made against the incorrect 
application of the law and the obviously incorrect establishment of the 
facts (see arts 319 and 320 CPC). 

Cantonal appeal decisions are only subject to a challenge to the 
Federal Supreme Court within the limits of art. 77(1)(a) of the Federal 
Supreme Court Act (Bundesgerichtsgesetz, BGG; SR 173.110), which 
refers to arts 190–192 PILA. A challenge under art. 190(2) PILA is only 
admissible if the single arbitrator was appointed or the arbitral tribunal 
was composed in an irregular manner; the arbitral tribunal wrongly 
declared itself to have or not to have jurisdiction; it decided issues that 
were not submitted to it or failed to decide on a prayer for relief (ultra vel 

                                                           
77 See also Peter Reetz and Stephanie Theiler, in Sutter-Somm, Hasenböhler, 
Leuenberger (eds.), Kommentar zur Schweizerischen Zivilprozessordnung (ZPO) (Zürich 
et al., 2010), N 1 ss. on art.308 CPC; Alexander Brunner, in Kurzkommentar ZPO, Paul 
Oberhammer (ed.) (Basel, 2010), N 1 ss. on art.308 CPC. 
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infra petitio); the principles of equal treatment of the parties or the right 
to be heard were violated; or the decision is incompatible with the Swiss 
public order.78 

RELIEF PROVIDED BY ARBITRATORS 

20. What are the conditions that must be satisfied for an arbitral 
tribunal to grant provisional remedies in relation to 
arbitration? 

Unless the parties have agreed otherwise l3, according to art. 183(1) 
PILA an arbitral tribunal is competent to grant interim measures if it 
affirms its prima facie jurisdiction to rule on the merits of the case. Art. 
183 para. 1 PILA confirms that an arbitral tribunal may order interim 
measures “on motion of one party”. Arbitral tribunals thus may not order 
interim measures ex officio.79 

The competence of the arbitral tribunal to order interim measures 
not only arises from art. 183 PILA, but can also arise directly from the 
contract or the rules of arbitration chosen by the parties, such as art. 26 of 
the Swiss Rules of International Arbitration (Swiss Rules) or art. 23 of 
the ICC Rules of Arbitration (ICC Rules). However, it is generally 
accepted that arbitral tribunal seated in Switzerland may order whatever 
is necessary to protect the parties’ rights until a final award is issued. In 
particular, the arbitral tribunal may order any measures available under 
the procedural rules applicable to the arbitration proceedings, under the 
substantive law applicable to the dispute, or under the law of the country 
where the order will be enforced. When receiving an application, arbitral 
tribunals having their seat in Switzerland are therefore entitled to order 
interim measures not available under Swiss law, e.g. for a provisional 
payment or containing an order concerning the provision of security for 

                                                           
78 Stephen V. Berti and Anton K. Schnyder, in Honsell, Vogt, Schnyder, Berti, Basler 
Kommentar IPRG, N 16 ss. on art. 190 PILA; Anton Heini, in Girsberger et al., Zürcher 
Kommentar zum IPRG (Zürich, 2004), N 16 ss. on art. 190 PILA. 
79 For an overview of possible interim measures, see von Segesser and Kurth, “Interim 
Measures”, in Kaufmann-Kohlerand Stucki (eds.), International Arbitration in 
Switzerland: A Handbook for Practitioners, (Zürich: The Hague 2004), pp. 71 ss. See 
also Walter, Bosch and Brönnimann, Internationale Schiedsgerichtsbarkeit in der 
Schweiz, Berne 1991, p. 140. 
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party costs.80 From this point of view, an arbitral tribunal might also 
issue a freezing (Mareva) injunction.81,82 

It is the prevailing view, however, that an arbitral tribunal has no 
jurisdiction to order measures for the securing of money claims if the 
respective assets are located in Switzerland. In particular, arbitral 
tribunals seated in Switzerland are not competent to order interim 
measures under debt collection law and bankruptcy law, such as property 
seizure.83 An arbitral tribunal may issue an anti-suit injunction to protect 
the arbitration. This decision can take the form of a decision within the 
meaning of art.1 of the New York Convention of June 10, 1958 on the 

                                                           
80 Walther, Vorläufiger Rechtsschutz durch Schiedsgerichte, Jusletter 16 April 2007, N 
24; von Segesser and Kurth, “Interim Measures”, in Kaufmann-Kohler and Stucki (eds.), 
International Arbitration in Switzerland: A Handbook for Practitioners (2004), p.76 et 
seq. (with references to court practice); Poudret and Besson, Droit comparé de l’arbitrage 
international (Zurich, Paris, Brussels, 2002), Rz. 610; Geisinger, Les relations entre 
l’arbitrage commercial international et la justice étatique en matière de mesures 
provisionelles, SJ 2005 II, p.378; Kaplan, “Interim Measures Ordering Performance: 
Procedural Implementation” in Performance as a Remedy: Non-Monetary Relief in 
International Arbitration, ASA Special Series No. 30 (2011), p. 317. 
81 For the concept of the “Mareva injunction” and the “world-wide freezing injunction”, 
see FTD 129 III 626 ss., E. 1. If the protective measure comes from a contracting state 
(such as the UK), its enforcement in Switzerland is regulated by the Convention of 
September 16, 1988 on Jurisdiction and the Recognition and Enforcement of Judgments 
in Civil and Commercial Matters (Lugano Convention; SR 0.275.11) (see FTD 129 III 
626 ss., E. 2). In the ruling in question the Federal Supreme Court upheld the 
corresponding enforcement decision of the Zurich Supreme Court (see ibid., E. 5.1, 5.3.2 
and 5.4). See also Felix Dasser, “Englische Freezing Injunction vor dem schweizerischen 
Vollstreckungsrichter - Anmerkungen zu FTD 129 III 626 (4P.86/2003) vom 30. Juli 
2003”, Jusletter January 19, 2004; Berger and Kellerhals, Internationale und Interne 
Schiedsgerichtsbarkeit in der Schweiz (2006), N 1151; Boog, Die Durchsetzung 
einstweiliger Massnahmen in internationalen Schiedsverfahren (Thesis Zurich 2010), pp. 
315-332. 
82 For an overview of possible interim measures, see von Segesser and Kurth, “Interim 
Measures”, in Kaufmann-Kohler and Stucki (eds.), International Arbitration in 
Switzerland: A Handbook for Practitioners, (Zürich: The Hague 2004), pp. 71 ss. – See 
also sect. 26 below. 
83 Berger and Kellerhals, Internationale und Interne Schiedsgerichtsbarkeit in der 
Schweiz (2006), N 1141; Besson, Arbitrage international et mesures provisoires - Etude 
de droit comparé (Diss. Zürich, 1998), pp. 64 ss.; Walther, Vorläufiger Rechtsschutz 
durch Schiedsgerichte, Jusletter 16 April 2007, N 26; von Segesser, “Vorsorgliche 
Massnahmen im Internationalen Schiedsprozes”(2007) ASA-Bulletin pp. 476, 479. For 
an overview of the attachments law applicable since Januray 1, 2011, see AJP 10/2010, 
pp. 1211 ss.; Schwander, “Arrestrechtliche Neuerungen im Zuge der Umsetzung des 
revidierten Lugano-Übereinkommens” (2010) 146 ZBJV p. 641. 
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Recognition and Enforcement of Foreign Arbitral Awards (NYC) 84 to 
provide the interim measure in the form of an anti-suit injunction with 
the necessary sharpness.85 In contrast, the permissibility of a private fine 
(or astreinte) in case of non-compliance with the arbitral tribunal’s 
procedural orders, especially in the case of (non-) disclosure orders, is 
disputed.86 This option may be available provided it is enforceable in the 
country in which the decision must be enforced. 

The prevailing part of Swiss legal authors further opine that arbitral 
tribunals seated in Switzerland have the power to order respondent to 
pay its part of an advance on costs in case the applicable rules provide 
for such costs to be equally shared by the parties.87 

The substantive and procedural requirements discussed earlier (see 
section 7 above: probability of impending injury to a party’s right, 
probability of the existence of such right, compliance with the parties’ 
right to be heard) are the same whether an interim measure is sought 
from a state court or from an arbitral tribunal. 

The interim measure ordered by the arbitral tribunal is binding on 
the parties to the arbitration proceeding. If the party concerned does not 

                                                           
84 SR 0.277.12. – See, e.g., Scherer, Court Proceedings in Violation of an Arbitration 
Agreement, Int.A.L.R. [2011] Issue 2, p. 45. 
85 However, this is not the case if the court to which recourse was had in parallel to the 
arbitration procedure affirms its jurisdiction and the decision on the provision of security 
or compensation must be enforced later in that country. See also Mange, “Anti-suit 
Injunctions in International Arbitration: Protecting the Procedure or Pushing to 
Settlement?” Dispute Resolution International (2010), pp. 206–207. 
86 See, e.g., Boog, Die Durchsetzung einstweiliger Massnahmen in internationalen 
Schiedsverfahren (Thesis Zurich 2010), p. 69; Lukas Wyss, Interim Measures and 
Hearing of Evidence: a Swiss Perspective on the Role of State Judges in International 
Arbitration Procedures, Int. A.L.R. [2012] Issue 3, pp. 71 ss.; Kaplan, “Interim Measures 
Ordering Performance: Procedural Implementation” in Performance as a Remedy: Non-
Monetary Relief in International Arbitration, ASA Special Series No.30 (2011), p. 315; 
Mourre, “Judicial Penalties and Specific performance in International Arbitration” in 
Performance as a Remedy: Non-Monetary Relief in International Arbitration, ASA Special 
Series No.30 (2011), p.376. For questions concerning within which limits and which form 
this must take, see for details Mourre, “Judicial Penalties and Specific performance in 
International Arbitration” in Performance as a Remedy: Non-Monetary Relief in 
International Arbitration, ASA Special Series No. 30 (2011), pp. 365–366 and 372 ss. 
87 See Sieber, in: Favally, Favre-Bulle, Furrer et al. (eds.), Selected Papers on 
International Arbitration, Respondent’s refusal to pay the advance on costs, pp. 41 ss.; 
Boog, Die Durchsetzung einstweiliger Massnahmen in internationalen Schiedsverfahren 
(Thesis Zurich 2010), p. 48. 
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voluntarily comply with the interim measure, however, the tribunal must 
request the assistance of the competent state court in enforcing the 
measure. 

21.   (a)  Is there a requirement that a plaintiff seeking an order of 
attachment, or an order in the nature of an injunction or 
other provisional relief of a similar nature from an 
arbitrator, provide security, in the form of an undertaking 
such as a bond, to protect the defendant against injury to it 
resulting from the issuance of such an order? 

(b) If so, please describe those requirements. 

Arbitral tribunals seated in Switzerland, upon a parties’ application, 
have the competence to order the provision of security for damage that 
might occur due to the issuance of a provisional measure (art. 183(3) 
PILA).  

22. Does an arbitral tribunal in your jurisdiction have the power to 
order a respondent to a claim or counterclaim to provide 
security for all or part of the amount in dispute—by way of 
deposit or bank guarantee or in any other manner and upon 
such terms as the arbitral tribunal may consider appropriate? 

Arbitral tribunals sitting in Switzerland are entitled to request 
advances on costs to cover the costs of the arbitral proceedings (fees, 
expenses, etc.). In addition, Swiss law allows for an arbitral tribunal 
sitting in Switzerland to order a party to provide security for its legal 
costs. The order for security for costs is a special type of interim relief. 
Accordingly, a security for costs can be ordered if a party shows on a 
prima facie basis a particular risk of not recovering its costs from the 
other party should the arbitral tribunal award such costs. As a general 
rule, arbitral tribunals only order security for costs in exceptional cases 
(see above, sect. 10). 

However, interim orders directed against a respondent to provide 
security for all or part of the amount in dispute, or to provisionally pay to 
the claimant the sum claimed, would not be enforced in Switzerland: the 
provision of security of monetary claims is ruled by the SBC, which does 
not provide for the provisional enforcement of monetary claims. In 
contrast, if foreign law applies as lex causae and the place of 
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enforcement is outside Switzerland, Swiss arbitral tribunals will look at 
the relevant foreign law to determine the admissibility of an interim 
payment order.88  

23.   (a)  Are arbitral tribunals in your jurisdiction allowed to grant 
provisional measures on an ex parte basis (that is, without 
the participation of parties other than the applicant)? 

(b) If so, are there any conditions that must first be satisfied 
before such an application may be made?  If so, what are 
they? 

Yes, arbitral tribunals having their seat in Switzerland are entitled to 
issue ex parte interim injunctions.89 

The conditions discussed in sect. 11 above apply vice versa to ex 
parte orders of arbitral tribunals. 

24.   (a)  What authority do arbitrators in your jurisdiction have to 
issue orders for provisional relief? 

(b) Are there ways in which temporary arbitrators may be 
appointed to issue orders for provisional measures when 
the arbitral tribunal has not yet been constituted? If so, 
under what circumstances? 

Art. 183 PILA in principle presupposes that the arbitral tribunal has 
already been set up and that one can assume it has jurisdiction on the 
basis of a prima facie test.90 Nevertheless, provided the rules of 
arbitration chosen or agreed by the parties provide for a permanent 

                                                           
88 In this context, see, e.g., the ECJ decision C-391/95 of November 17, 1998 in the 
matter of Van Uden Maritime BV vs. Deco-Line et al. In this decision, the ECJ held that 
an order for provisional payment of a sum claimed only qualifies as an interim order if it 
is guaranteed that the claimant and recipient of the provisional payment will be able to 
repay the amount in case it would lose the lawsuit. See Sangiorgio, Der vorsorgliche 
Rechtschutz in der internationalen Schiedsgerichtsbarkeit nach Art. 183 IPRG, Thesis 
Zurich 1996, p. 131 FN 340; Boog, Die Durchsetzung einstweiliger Massnahmen in 
internationalen Schiedsverfahren (Thesis Zurich 2010), pp. 186 ss., pp. 280 ss. 
89 See Boog, Die Durchsetzung einstweiliger Massnahmen in internationalen 
Schiedsverfahren (Thesis Zurich 2010), pp. 323 ss.; Walther, Vorläufiger Rechtsschutz 
durch Schiedsgerichte, Jusletter 16 April 2007, N 24. 
90 See Berger and Kellerhals, Internationale und Interne Schiedsgerichtsbarkeit in der 
Schweiz (2006), N 1136. 
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organ, which can decide on its competence to order interim measures, 
this prerequisite can be omitted.91  

This current exception is of new relevance insofar as the revised 
Swiss Rules of International Arbitration as well as the ICC Rules of 
2012, provide for an “emergency arbitrator” who can order interim 
measures even before the appointment of the arbitral tribunal.92 

(c) May arbitrators issue orders placing certain property of 
any of the parties under their control? 

It is a much-debated issue in Swiss legal writing whether a Swiss 
arbitral tribunal may, for the purpose of securing the payment of a money 
claim, issue a freezing order pertaining to the respondent’s assets, which 
may be related or unrelated to the dispute. According to the dominant 
doctrine, the arbitrators lack such competence with respect to assets 
located in Switzerland if Swiss law is applicable or the enforcement will 
have to take place in Switzerland. In such case, measures for the securing 
of money claims are governed by the SBC and thus not subject to Art. 
183 PILA.93 The SBC, however, does not provide for the provisional 
enforcement or the placing of parties in a court procedure or in an 
arbitration under the control of this body.  

In contrast, in case the assets are located outside of Switzerland, a 
Swiss arbitral tribunal has the competence to issue a freezing order to 
secure the claimant’s enforcement rights, e.g., by ordering the delivery of 
a bank guarantee in the amount claimed or the deposit of an amount 
equivalent to the sum claimed with an interim custodian.94  

                                                           
91 Berger and Kellerhals, Internationale und Interne Schiedsgerichtsbarkeit in der 
Schweiz (2006), N 1136. 
92 Both the new ICDR International Arbitration Rules (art.37) which entered into force in 
2006 and the Stockholm Chamber of Commerce Arbitration Rules (art.32(4) in 
conjunction with Annex II), revised in the fall of 2009, also provide for an “emergency 
arbitrator”. 
93 See Walter, Bösch and Brönnimann, Internationale Schiedsgerichtsbarkeit in der 
Schweiz (Bern, 1991), p. 146, and Berger and Kellerhals, Internationale und Interne 
Schiedsgerichtsbarkeit in der Schweiz (2006), N 1168. In part this also follows from rules 
of arbitration provisions: see art. 26(3) Swiss Rules or art. 23(2) ICC Rules. 
94 Honsell, Vogt and Schnyder, Basel and Frankfurt, 1996, N 12; Sangiorgio, Der 
vorsorgliche Rechtschutz in der internationalen Schiedsgerichtsbarkeit nach Art. 183 
IPRG, Thesis Zurich 1996, pp. 163 ss. 
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25.   (a)  Are awards by arbitral tribunals of provisional remedies 
made in your jurisdiction, in the form of reasoned awards, 
or are such remedies granted in the form of interim awards, 
procedural orders, or some other form? 

(b) Are such awards or orders granting provisional relief 
subject to any of the formalities generally associated with 
awards on the merits? 

Neither the PILA nor the CPC provide for any formalities to be 
respected with decisions or orders on provisional relief. Provisional 
measures can take the form of an injunction, an order to remedy an 
unlawful situation, an order to a registry or to a third party, a 
performance in kind, or the remittance of a sum of money (if provided by 
law).  

If the Swiss Rules of International Arbitration apply, Article 26(1) 
Swiss Rules provides that interim measures may be established in the 
form of an interim award. 

Regardless of their form, decisions on measures rendered by arbitral 
tribunals having their seat in Switzerland are not awards within the 
meaning of art. 190 PILA and thus cannot be challenged in court.95  

26.   (a)  Are there time limits on the effectiveness of any of the 
orders referred to in the answers to this questionnaire? 

(b) If so, please describe them. 

Neither the PILA nor the CPC provide for any time limits in this 
respect. However, following the principle of proportionality 96, interim 
measures should only be upheld so long, and insofar, as is needed to 
protect the interests of the applicant.  

                                                           
95 See FTD 136 III 200 ss. 
96 The principle of proportionality is enshrined, among others, in art. 5(2) of the Swiss 
Federal Constitution. The concept of proportionality is used, inter alia, as a criterion of 
fairness and justice in discerning the correct balance between the restriction imposed by a 
(corrective or other) measure and the severity of its effects. It requires that there should 
be a reasonable relationship or balance between an end and the means used to achieve 
this end. 
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27.  (a)  Are there other kinds of provisional relief, in addition to 
attachments of assets or injunctions, that a tribunal may 
grant in aid of arbitration, such as the arrest of a party or 
the prohibition against the party’s leaving the jurisdiction? 

(b) If so, please describe and explain them. 

See above, sect. 19. 

28.   (a)  Are there other kinds of provisional relief, in addition to 
attachments of assets or injunctions, that a tribunal may 
grant in aid of arbitration, such as the arrest of a party or 
the prohibition against the party’s leaving the jurisdiction? 

(b) If so, please describe and explain them. 

Under Swiss law, there are no remedies available against decisions 
on interim measures ordered by an arbitral tribunal as they are not final 
awards within the meaning of art. 190 and 191 PILA.97 

The only exception is where a party can prove that the arbitral 
tribunal which granted interim measures has been improperly constituted 
or has wrongly accepted its jurisdiction (Art. 190(3) PILA). In such 
circumstances, a party may file an annulment action against an interim 
measure. 

                                                           
97 See for example FTD 136 III 200 ss., E. 2.3.1., where the Federal Supreme Court held 
that an appeal in civil matters is not permitted against an arbitral tribunal’s decision on 
interim measures within the meaning of art. 183 PILA. See also Boog, Die Durchsetzung 
einstweiliger Massnahmen in internationalen Schiedsverfahren (Thesis Zurich 2010), pp. 
343 ss.; von Segesser and Kurth, “Interim Measures”, in Kaufmann-Kohler and Stucki 
(eds.), International Arbitration in Switzerland: A Handbook for Practitioners (2004), 
p.86. – As ordering a periodic penalty payment does not represent an interim measure, it 
must be issued in the form of a partial decision and can therefore be challenged according 
to the (limited) grounds for objection in art. 190(3) PILA. The latter include the 
appointment of the single arbitrator or the composition of the arbitral tribunal in an 
irregular manner as well as the arbitral tribunal’s lack of jurisdiction. 
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