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Editor's comments 
By Lewis F. Matuszewich 

!n addition to the"Message from the Chair"and 
"Practice Tips"which Lynne  Ostfeld  has provid-
ed for every issue of The Globe this year, this 

issue also includes her article, "The Lady in Golds' 
This is the first part of a legal review of a topic 
that has been noted frequently in the newspaper 
and is the subject of a current movie. The second 
part of her article will appear in our next issue. 

Tejas Shah, Vice Chair of the International and 
Immigration Law Section Council, submitted to 
us an immigration alert, "DHS Extends Eligibility 
for Work Authorization to the Spouses of Certain 
H-1 B Status Holders' 

Section Council member, Susan Brazas has 
undertaken the task of updating the links in the 
International and Immigration Law Section por-
tion of the  ISBA  website. Her article on this proj-
ect is included in this issue. 

Florian  Jörg  has, from time to time, submitted 

P 
lease note an upcoming date of impor- 
tance to all who respect the rule of law: the 
800th anniversary of the signing of Magna 

Carta.This will be celebrated this June in London 
(and Runneymede) with special events planned 
by the ABA and other bar associations. 

A trip to the Temple Church will be included 
in the ABA celebration and is well worth a visit.  lt  
was there a year ago that I learned from the Vicar 
that it is not "the" Magna Carta but Magna Carta 
without an article. Of greater importance, he 
talked about the place of Temple Church in har-
boring Prince John from the barons. When John 
felt safe, and left the church precincts, the barons 
found him at Runneymede and brought about 
the signing of the document which became his- 

articles to The Globe on updates in Swiss business 
law. His current update is included in this issue. 
Also included is a list of recent federal cases that 
touch on immigration issues. 

Joshua Nygren's significant paper on sug-
gested reform of the Foreign Corrupt Practices 
Act has appeared in installments over the last 
three issues of The Globe and this issue contains 
the fourth and final installment of this informa-
tive piece. 

As always, thank you to all of our contributors. 

Lewis F. Matuszewich 
Matuszewich & Kelly, LLP 
Telephone: (815) 459-3120 

(312) 726-8787 
Facsimile: (815) 459-3123 
Email: Ifrnatuszewich@mkm-law.com  

tory, albeit being voided not too long afterwards 
by John. A new one was subsequently entered 
into. 

The Vicar also provided some truth about the 
legends circulated by Dan Brown in The DaVinci 

Code. 

Congratulations to Section Council Vice-Chair 
Tejas Shah - the Chicago Daily Law Bulletin put 
on the first page his move to Franczek Radelet, 
RC. Tejas recently spoke on current immigration 
issues to the Peoria County Bar Association at a 
Brown Bag seminar and was quite well received. 

Other Section members should let us know 
of any significant work in international law that 

Continued on page 2 

Message fravu tIi 
By Lynne  Ostfeld  

Chai 



THE GLOBE I April 2015, Vol. 52, No. 7 

Message from the Chair 
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they would like to broadcast via The Globe. 

Lynne R.  Ostfeld  

Lynne R.  Ostfeld,  RC. 

300 N. State Street 

Suite 5405 

Chicago, Illinois 60654 

(312) 645-1066 Telephone 

(312) 645-1515 Facsimile 

lynnero@nnac.com  

 

Practice tips 
By Lynne R.  Ostfeld  

 

 

R
emember that buyers of real estate in Cook County, who are 

located in a foreign country when the documents need signing, 

will likely need to go to an American Consulate in order to have 

their signatures notarized.. 

 

Thciar),.  : iwricclic2[11nn! mui-e () -GU Ggal 7-1)717 in it7 reccvar 
By Lynne R.  Ostfeld  

—he Lady in Gold," by  Anne-Marie  

O'Connor, was published in 2012. 

Ms O'Connor, a journalist, tells the 

story of the family's efforts to recover artwork 

stolen from them during World War II, partic-

ularly that painting for which this book was  

na  med. Woven in this story is the legal effort 

by the Californian attorney E. Randol Schoen-

berg to do justice for this family. 

For an attorney reading the story, it is a 

fascinating tale of a temporarily solo practi-

tioner's fight through the intricacies of inter-

national law and litigation against a foreign 

government, sometimes aided for political 

reasons by our own government. 

Sandwiched between the appearance of 

the book and the upcoming appearance of 

the film is this very brief analysis, to be told 

in two parts. 

History of the painting 

In the early 20th Century Adolph Hitler 

had been refused entry to a prestigious art 

school. He chose another career path and 

proceeded to loot as much of the outstand-

ing artwork in Europe as possible. Of interest 

to him were six paintings commissioned or 

purchased by Ferdinand Bloch-Bauer from 

Gustav  Klimt,  including two portraits of Fer-

dinand's young wife, Adele Bloch-Bauer. 

Adele died in 1925 of meningitis. In her Will, 

she asked that her husband consider do-

nating the  Klimt  paintings to the Austrian 

National Gallery. He was the owner of the 

portraits and at some later time indicated his 

desire to do so. 

The Nazis invaded Austria in March 1938. 

After the  Anschluss  they began a frenzied 

and quick expropriation of Jewish property, 

some of it through "aryanization:' Ferdinand 

fled Austria, eventually living in Zurich, Swit-

zerland, where he died in November, 1945. 

What property the German Reich had not 

taken through involuntary donation, it now 

took through tax evasion proceedings. From 

Ferdinand Bloch-Bauer they confiscated 

real estate, his financially successful sugar 

factory, and personal property. From 1939 

through 1943, Dr.  Führer,  an administrator 

of Ferdinand's assets, began to impound, sell 

or donate Ferdinand's personal property to a 

variety of third parties, including the Austrian 

National Gallery. 

Ferdinand Bloch-Bauer left a Will by which 

he directed that his wealth go to his nephew 

Robert and nieces Louise and Maria. At the 

time of his death, Maria Altman had already 

escaped Austria and was living in Los Ange-

les. 

At the end of the war, much of the con-

fiscated artwork was still in existence, having 

been stored in bomb-proof underground 

shelters. The supervision of the disposition 

of much of the artwork was done by the Al-

lies and returned to the country of origin, but 

not necessarily to the original owners. It was 

up to each country to work out who to return 

it to, if to anybody. Claimants would have to 

make claims to their property to the country 

now holding the artwork. 

Legal issues 

Was Adele's Will  dispositive  as to the lega-

tee of the  Klimt  portraits of her? 

Did Ferdinand give the  Klimt  portraits of 

Adele to the Austrian government? 

Did Austria legally acquire title to the por-

traits? 

Did the U.S. District Court in California 

have jurisdiction over the suit for return of 

the  Klimt  portraits of Adele? 

How did the Foreign Sovereign Immuni-

ties Act affect the lawsuit? 

Austria's laws 

On May 1, 1945, after the collapse of 

the Nazi regime, the Austrian government 

passed laws rescinding any laws passed by 

the National Socialists during their occupa-

tion of Austria. The Registration Act of 1945 

obligated any person holding "aryanized" 

assets to register them with Austrian authori-

ties for claim by the rightful owners. 

On May 15, 1946, the Austrian Govern-

ment passed the Annulment Act, which de-

clared null and void all transactions forcibly 

caused by the Nazi occupation from 1938 to 

1945. Other laws were passed to allow peo-

ple to reclaim their property. 

Between 1946 and 1949 Austria adopted 

seven restitution acts which dealt with the 

restitution of seized assets. Two dealt with 

seized works of art held by a public admin-

istration or in public ownership. One was ap-

plicable to property in private ownership. 

The Austrian government applied the 

provisions of the Export Prohibition Law of 

1918 to the release of artwork of note, art- 
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work particularly important to Austria's cul-

tural values and reputation. This required 

any person wishing to take this artwork out 

of the country to obtain export permits for 

it. Oftentimes, the export permits were only 

granted if the requestor donated artwork of 

equal value and importance to the govern-

ment, for display in Austrian museums. 

The Bloch-Bauers'first attempt to 
recover the paintings—The request 

In 1947-1949, the Bloch-Bauer heirs, 

through their Viennese attorney, Dr. Rinesch, 

worked to obtain restitution of their and 

their uncle's personal property, including the  

Klimt  paintings. In 1947, he determined that 

the  Klimt  paintings were in the Austrian Gal-

lery.The Gallery advised him that it owned all 

six paintings, although only having three in 

its possession. It further advised Dr. Rinesch 

that Adele had given the two  Klimt  portraits 

of her to the Gallery via her Will. It told the 

attorney that he would have to find the three 

missing paintings and give those to it. 

When Dr. Rinesch saw Adele's Will, he told 

told the family that the Will might have left 

the paintings to the gallery. The Austrian 

government still maintained that Jews want-

ing to receive export permits to take artwork 

out of Austria had to donate valuable art-

work in exchange for it. This was ostensibly 

with the goal of preserving national heritage. 

Therefore, to obtain a large portion of the art-

work and export permits, Dr. Rinesch agreed 

to donate the paintings  Häuser  in  Unterach  
am Attersee, Adele Bloch-Bauer!, Adele Bloch-
Bauer II,  Apfelbaum  /, which were already in 

the State's possession. In addition, Dr. Rinesh 

relinquished the paintings Buchenwald and 

Schloss Kammer am Attersee Ill. He stated to 

be acting on behalf and with the approval 

of the heirs, although Maria Altman later de-

nied that claim. 

The portraits of Adele were left with the 

Austrian museum. The Bloch-Bauer family 

believed that they had no choice, that these 

paintings were owned by the Austrian gov-

ernment. 

Years later, in 1998, the Austrian National 

Gallery exhibited some paintings in New 

York. The NY District Attorney, Hans Morgen-

thau, seized at least one, the Portrait of Wally, 

by Schiele, on the basis that it had been loot-

ed from its rightful owner. This led to further 

allegations that the Gallery possessed looted 

art, which the Gallery denied. The Austrian 

Minister of Culture denied that anything had 

been looted. 

A Viennese journalist, Hubertus Czernin 

(Hubertus Alexander Felix Franz Maria Cz-

ernin von  und  zu  Chudenitz), heard about 

this and decided to look further into whether 

the Austrian government and its museums 

held any looted paintings. He was a young 

Viennese aristocrat turned crusading jour-

nalist, a count of a thousand year Bohemian 

lineage. He was the journalist who investi-

gated Kurt Waldheim's Nazi past. 

He discovered that in 1941 Dr. Fuhrer had 

sent a letter handing over the painting to the 

Austrian government, with the closing "Heil 

Hitler". It had not been a gift from Ferdinand. 

The Austrian government decided that it 

would now and truly look at everything. If art 

had been involuntarily donated in order to 

obtain export permits it would be returned. 

Maria Altman heard about this and called 

Randol Schoenberg's mother, her friend, 

then Randy. 

E. Randol Schoenberg is the grandson of 

Arnold Schoenberg, the musician. His grand-

mother was friends with Maria Altman. She 

brought her documents to Randy. The letter 

from the lawyer indicated that they might be 

able to make a deal. 

His professional experience before, dur-

ing and after the suit is impressive. www. 

bslaw.net/schoenberg. He accepted the case 

knowing that he would have to carry it for 

some time, and having to listen to many oth-

ers telling him along the way that he would 

fail. He believed in the rightness of going for-

ward. 

The Bloch-Bauers'  second attempt 
to recover the paintings—The claim 

The new Austrian law did not allow a suit 

to recover artworks but just set up a com-

mission to determine whether something 

should be returned. The commission did 

not have any Jewish members. Schoenberg 

wrote to the commission asking about the 

paintings. They did not respond. He then 

sent copies of his documents setting forth 

Maria's ownership. They did not respond. 

He found an Austrian lawyer to prepare 

legal opinions about Adele's Will. This law-

yer determined that Adele did not own the 

paintings and that she did not gift them to 

the Austrian government. 

He then asked to speak to the commit-

tee, which they denied. Maria made a formal 

claim to the paintings. 

In June, 1999 the commission members 

met and said that they would not return the  

Klimt  paintings. Their reason was that Adele's 
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Will gave the paintings to the Museum. If she 
herself did not give the paintings to the mu-
seum, her request was a binding legal obliga-
tion on her husband to donate the paintings 
to the Gallery on his death. 

The family looked for an Austrian lawyer 
to take the case. 

The new law did not readily allow for a 
suit. When they were ready to file a lawsuit 
Maria was told that they would have to de-
posit a percentage of the value of what is at 
stake. She would have had to pay about $2 
million just to proceed with the case. They 
applied for a reduction. The court granted it  

but she would still have to pay virtually ev-
erything she owned to go ahead with a law-
suit. The Bloch-Bauer family said it could not 
happen; they did not have the money. Maria 
Altman and her family dropped the claim in 
Austria.'" 

Lynne R.  Ostfeld,  Lynne R.  Ostfeld,  RC., is a solo 
practitioner with a general civil practice, a satellite 
office in Peoria Co., and an associated office in Vin-
cennes and Paris, France. She does civil litigation, 
probate and estate planning, corporate law, agri-
business, and general advice to French and Ameri-
cans with problems in the other country, culture 
and language. Lynne may be reached by e-mail at  

lynnero@mac.com. 
This article is Part 1 of Lynne Ostfeld's article on 

The Lady in Gold. The second installment will ap-
pear in the next issue of The Globe. 

References: 
The Lady in Gold, O'Connor,  Anne-Marie,  pub. 

Alfred A. Knopf (2012 
Republic of Austria et al v. Altman, 541 U.S. 677 

(2004) 
www.artrestitution.at  
Randy Schoenberg YouTube speech: www. 

youtube.com/watch?v=AvXMjq9e2cg  
Adele's Last Will (2006): www.youtube.com/ 

watch?v=OHnwGgHA_aM 

extends eUo Ahler[Ir 	UlCaUth0AriZa11311 to the spouses of 

certair  AB status  h© ers  
By Tejas Shah 

I

n a significant development in federal im-
migration reform, USCIS announced that, 
effective later this spring, a new rule will 

provide spouses of some  H-1B status hold-
ers with authorization to work in the United 
States. This is the initial step in a series of 
anticipated future reforms to American busi-
ness immigration rules that USCIS previewed 
last November in conjunction with the Presi-
dent's broader executive actions providing 
work authorization to millions of undocu-
mented individuals. USCIS is responsible for 
adjudicating business immigration applica-
tions and announced through a press release 
that eligible spouses of  H-1B status holders in 
the United States can begin requesting work 
authorization on and after May 26, 2015. 
These dependent spouses currently hold "H-
4" status, which does not allow them to work 
without separate work-authorization spon-
sorship through a U.S. employer of their own. 

Under the new rule, current H-4 holders 
eligible for their own work authorization in-
clude individuals whose spouses have made 
significant progress towards, but have not 
yet received permanent residency in the 
United States, such as: 

The principal beneficiaries of an approved 
Form 1-140, Immigrant Petition for Alien 
Worker; or 
Employees who have been granted  H-1B 
status beyond the six-year limitation un-
der the American Competitiveness in the 
Twenty First Century Act of 2000, or AC21. 

An approved 1-140 visa petition is one 
step toward permanent residency and allows 
individuals to seek permanent residence by 
applying for"ad mission" to the United States. 
However, procedural delays (lengthy back-
logs and small-country quotas) force many 
individuals to wait for years after 1-140 ap-
proval before becoming eligible to even ap-
ply for admission. Legislation passed over a 
decade ago authorized  H-1B status holders 
with either a pending or approved labor 
certification or 1-140 visa petition, in some 
circumstances, to extend their  H-1B status 
beyond six years (AC21 extensions). This 
law had no impact on dependent spouses, 
though, and the rule announced today will 
bring American immigration rules more in 
line with the laws of other Western countries. 

This new policy will better integrate the 
spouses of many existing  H-1B status hold-
ers, who are often well-qualified profession-
als in their own right, into the U.S. economy. 
It is also expected to attract more dual-in-
come foreign nationals to live and work in 
the United States and thus expand the pool 
of highly skilled workers available to U.S. em-
ployers. Because the new avenue to work 
authorization will not be tied to a specific 
employer, both employees and U.S. employ-
ers will benefit from the "portable" nature of 
such employment authorization. 

To apply for such authorization, eligible 
H-4 dependent spouses will be required to 
file Form 1-765, Application for Employment 
Authorization, with supporting evidence  

of their eligibility and the required $380 fee 
in order to obtain employment authoriza-
tion and receive a Form 1-766, Employment 
Authorization Document  (EAD).  USCIS will 
only begin accepting applications on May 
26, 2015. Once USCIS approves the Form 
1-765 and an H-4 dependent spouse receives 
an  EAD,  he or she may begin working in the 
United States. 

USCIS estimates the number of individu-
als eligible to apply for employment autho-
rization under this rule could be as high as 
179,600 in the first year and 55,000 annually 
in subsequent years.  LI  
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T
hanks to Google and other search 

engines, it is now much easier to find 

helpful websites as compared to even 

five years ago. Our International and Immi-

gration Law website has, for several years, 

included a lengthy listing of links to websites 

for groups, organizations, and government 

agencies here and abroad. However, we are 

now seeking to pare down that list of links to 

a more current and concise list. 

Here are a few helpful links which we have 

now included on our Web site: 

1) USCIS: <www.uscis.gov> 

2) CBI': <www.cbp.gov> 

3) ICE: <www.ice.gov> 

4) DHS: <www.dhs.gov> 

5) EOIR: <http://www.justice.govieoiri> 

We invite our Section members to no-

tify us with suggestions for helpful links you 

would recommend that we include on our 

Web site. Please send your suggestions to 

Attorney Susan Brazas of our Section Council 

at susan@brazaslaw.com. Feel free to include 

comments about why you find the link help-

ful. We welcome your suggestions!  IP  

Susan Brazas is a sole practitioner in general 
practice in Rockford. She is licensed in Illinois and 
Wisconsin. Susan is a member of the International 
and Immigration Law Section Council and is on 
the Board of the Illinois Bar Foundation. 
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SinEing  ide  Jo  Gui 	fu!  Web site 
By Susan  M.  Brazas 

By Florian  Jörg  

I
n the period from 1 July 2014 to 1 January 

2015, the following significant changes 

have become effective from the perspec-

tive of Swiss business law: 

1. Federal Act on International Ad-
ministrative Assistance in Tax Mat-
ters (Tax Administrative Assistance 
Act, TAAA): Group requests and 
notification of persons concerned 

Group requests have been regulated in 

the Tax Administrative Assistance Act since 

1 August 2014. This concerns administrative 

assistance requests with which information 

is requested about several persons who have 

proceeded according to an identical beha-

viour pattern and can be identified on the 

basis of precise information. In addition, the 

Federal Tax Administration (FTA) has to in-

form the persons concerned about the main 

parts of the request, with deferred informa-

tion being admissible if the purpose of the 

administrative assistance were thwarted by 

prior notification. 

2. Federal Act on Banks and Savings 
Banks (Banking Act, BA): Dormant 
accounts 

Since 1 January 2015, banks have been 

able to liquidate dormant accounts after 50 

years if the person entitled to them does not 

contact the bank after prior publication. Ow-

ing to banking secrecy, such a solution with 

publication had not been possible previous-

ly. Thanks to the new legal basis, however,  

banks cannot be prosecuted under criminal 

law pursuant to Art. 47 of the BA. The newly 

provided public call to the entitled person to 

contact the bank within a year is published 

in the Swiss Official Gazette of Commerce 

(SOGC) or on a central electronic platform 

organised and managed by the banks. If the 

entitled person fails to contact the bank, the 

assets will be liquidated no later than two 

years after the expiry of the one-year contact 

window. Through the liquidation, the en-

titled person forfeits his or her title, and the 

proceeds from the liquidation will accrue to 

the Confederation. Furthermore, the Bank-

ing Act now includes an explicit basis for 

the assignment of dormant assets from one 

bank to another without the creditors' con-

sent. On the one hand, this enables banks 

to manage dormant accounts centrally; on 

the other hand, it simplifies reorganisation 

proceedings in which parts of one bank are 

assigned to another bank. 

3. Ordinance on Banks and Savings 
Banks (Banking Ordinance, BO): 
amendment of accounting provi-
sions 

The central issues of the total revision of 

the Banking Ordinance are the implementa-

tion provisions concerning dormant assets  

(cf.  amendments to the Banking Act above) 

and the accounting provisions for banks. The 

latter refer to the amended accounting law in 

accordance with Arts. 957 et seq. of the Swiss 

Code of Obligations ("CO"), which became  

effective as from 1 January 2013 and is now 

binding for the first time for the business 

year of 2015 (for group accounts only from 

the business year of 2016, however). The fol-

lowing points must be emphasised: all banks 

are qualified as "larger undertakings" within 

the meaning of Art. 961 CO. The BO supple-

ments the financial reporting principles pur-

suant to Art. 958c CO with the due recording 

of business transactions and the economic 

perspective. In future,  cash-flow  statements 

need only be drawn up in statements pro-

duced in accordance with the true-and-fair 

view principle. However, banks are not per-

mitted to generate fluctuation reserves in ac-

cordance with Art. 960 b (2) CO; instead, they 

may generate reserves for general banking 

risks. In addition, the Banking Ordinance 

stipulates that individual valuation for the 

balance-sheet items of holdings, tangible 

assets and intangible assets is applicable 

without reservation. Finally, the consolida-

tion scope of group accounts now extends 

to all companies that are under uniform con-

trol (control by a majority of votes or control 

in any other way) rather than merely banks, 

financial companies and real-estate compa-

nies. 

4. Ordinance on the Liquidity of 
Banks (Liquidity Ordinance, Liq0):  
Adaption  to the precepts of the 
Basel Committee on Banking 
Supervision 

Since 1 January 2015, the level of banks' 
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short-term liquidity (Liquidity Coverage Ra-

tio, LCR), which is meant to ensure that banks 

possess a sufficient amount of High Quality 

Liquid Assets (HQLAs) fora period of 30 days, 

is valued on the basis of the criteria estab-

lished by the Basel Committee on Banking 

Supervision in January 2013. Accordingly, 

the LCR is calculated on the basis of the pro-

portion of the HQLAs to the value of the net 

outflow that has to be expected within the 

said 30-day horizon on the basis of stress 

scenarios. The Liq0 contains several criteria 

for the definition of what assets are able to 

be qualified as HQLAs. The main criterion is 

whether the bank is simply able to make use 

of the asset concerned to generate liquidity 

at any time within the next 30 calendar days 

and without any significant loss of value. 

Evidence of liquidity must be submitted to 

the Swiss National Bank  (SN  B) on a monthly 

basis, with the Swiss Financial Market Super-

visory Authority (FINMA) being able to grant 

longer intervals. If banks fall short of the re-

quired level of compliance or if they must 

expect a short-fall, they must inform the 

FINMA immediately and submit a plan with 

measures for the restitution of the requisite 

degree of liquidity. The new provisions are  

not being introduced with immediate effect, 

but gradually, to ensure that the full level 

of compliance (100%) will only be required 

from January 2019. 

5. Federal Act on the Licensing 
and Oversight of Auditors (Auditor 
Oversight Act, AOA), Financial Mar-
ket Auditing Ordinance (FINMA-A0) 
and Ordinance on the Licensing and 
Oversight of Auditors (A00): 
Concentration of supervision 
through auditing companies 

Since 1 January 2015, the Federal Audit 

Oversight Authority (FAOA) is solely respon-

sible for the supervision of auditing compa-

nies, both in the field of financial statement 

auditing and regulatory auditing. Previously, 

this competence was shared between the 

FAOA and FINMA. In addition, the FAOA will 

establish the contents and standards for fi-

nancial statement audits. The licences for 

audits of financial intermediaries directly 

reporting to FINMA will now be subject to 

simplified requirements, as will the licences 

for audits of lawyers and notaries public in 

accordance with the Anti-Money Laundering 

Act (AMLA). 

6. International taxation law 
treaties 

Treaties concerning the exchange of in-

formation in fiscal matters entered into force 

between Switzerland and Guernsey, Jersey 

and the Isle of Man as from 14 October 2014. 

Furthermore, double-taxation agreements 

became effective in new or amended ver-

sions with the following states in the period 

under review: Australia, the People's Repub-

lic of China, France, Portugal and Hungary. 

Dr. Florian S. Joerg, MCJ, is a partner in the 
Zurich office of  Bratschi Wiederkehr  & Buob Ltd., 
one of the largest independent Swiss law firms. He 
graduated from the University of St. Gallen Law 
School and obtained a postgraduate degree from 
NYU Law. His areas of practice include corporate 
law, M&A and banking law. Florian advises mainly 
both foreign and domestic companies and banks. 
He is also a lecturer for private law at the University 
of St. Gallen Law School. Further, Florian is admitted 
to the Swiss bars and to the bar in New York (not 
practising) and he is a member of IBA, ABA, IPBA 
and NYSBA. Currently, he is also the co-chair of 
ABA SlUs M&A and Joint Venture Committee, a for-
mer co-chair of the Europe Committee and a Fel-
low of the American Bar Foundation. for questions 
please contact; Florian S.  Jörg;  +41 58 258 10 00 
florian.joerg@bratschi-law.ch  
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e first acknowledgment of the manu-

al released by the DOJ is that it is not 

he law but is only an outline. (empha-

sis added)211  Only Congress declares the law 

and the courts are left to interpret it. (empha-

sis added)212  The manual is only the DOJ's 

and SEC's own interpretation of it.213  Seven 

Tyrrell, former chief of the DOJ; s Fraud Sec-

tion has stated it is, "more of a scrapbook of 

past DOJ and SEC successes than a guide 

for companies who care about playing by 

the rules'.'214  The guidance has broad juris-

dictional theories for anti-bribery against 

foreign companies.215  A key element that is 

not included from the manual is that when 

judicial scrutiny has been applied the en-

forcement agencies have lost their cases.216  

Lacking in the manual is the African Sting 

case which alleged that Pankesh Patel who 

was a U.K. national charged with violating 

the FCPA by sending a DHL package that had 

a purchase agreement for the United King- 

dom to the United Sates.217  Judge Richard 

Leon of the United States District Court for 

the District of Columbia, did not rule in favor 

of the DOJs theory and granted the defense 

an acquitta1.218  

An area of deep concern is the "obtain" 

or retain business" element.219  The Guid-

ance manual states "in 1998, the FCPA was 

amended to conform to the requirements 

of the [OECD] Anti-Bribery Convention," and 

"these amendments expanded the FCPA's 

scope to include payments made to secure 

any improper advantage220  The House and 

Senate passed two different bills, which the 

House did not have a "business purpose"test, 

however, the Senate bill did. The conference 

report in 1977 states: 

"The House amendment was simi-

lar to the Senate bill; however, the 

scope of the House amendment was 

not limited by the "business purpose" 

test . . . . The conferees clarified the  

scope of the [payment] prohibition 

by requiring that the purpose for the 

payment must be influence any act or 

decision of a foreign official including 

a decision not to act) or to induce such 

official to use his influence to affect a 

government act or decision so as to as-

sist an issue in obtaining, retaining or 

directing business to any person'' 

House Report No. 95-831 (1977). 

The idea that the 1988 amendments to 

the FCPA and brought them into balance 

with the OECD Convention and expanded 

the scope to include payments to obtain "any 

improper advantage" is a wrong interpreta-

tion of the statute.221 This was proven by the 

appellate court in United States v. Kay, 513 

F.3d 432 (5th Cir. 2007). This case involved a 

Haitian "foreign officials" that reduced cus-

toms duties and sales taxes.The district court 

stated: 

"The OECD Convention had asked 
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Congress to criminalize payments 

made to foreign officials 'in order to 

obtain or retain business or other im-

proper advantage in the conduct of 

international business' . . . Congress 

again declined to amend the "obtain 

or retrain business" language in the 

FCPA .... Congress did not insert the 

"improper advantage" language into 

the "obtain or retain business" provi-

sion of the FCPA'.' 

United States v. Kay, 359 F.3d 738 (5th Cir. 

2004). 

The Fifth Circuit however, did overturn the 

district court's ruling to grant the defendants 

motion to dismiss, the appellate court stated 

the following on the 1988 amendments: 

"When Congress amended the lan-

guage of the FCPA, however, rather 

than inserting "any improper advan-

tage" immediately following "obtain-

ing or retaining business" within the 

business nexus requirement (as does 

the Convention), it chose to add the 

"improper advantage" provision to the 

original list of abuses of discretion in 

consideration for bribes that the stat-

ute proscribes'.' 

United States V. Kay, 359 F.3d 738 (5th Cir. 

2004). 

The Guidance manual does correctly 

discuss Kay on "obtain or retain business 

element" and foreign government procure-

ments "could" fall within the BCPA defini-

tion. United States v. Kay, 359 F.3d 738 (5th 

Cir. 2004). However, the DOJ only selectively 

chose pieces of the case to enforce its theo-

ries.222  lt  did not discuss the Fifth Circuit 

rejection of the broad interpretation of "ob-

tain or retain business" of the DOJ theory.223  

The Firth Circuit stated, "If the government 

is correct that anytime operating costs are 

reduced that the beneficiary of such advan-

tage is assisted in getting or keeping busi-

ness, the FCPA's language that expresses the 

necessary element of assisting in obtaining 

business would be unnecessary, and thus 

surplus-conclusion that we are forbidden 

to reachS1224  The Court further stated what 

the manual did not state is "are bound to be 

circumstances' in which payments outside 

the context of foreign government procure-

ments merely increase the probability of an 

existing profitable company and thus, pre-

sumably, do not assist the payor in obtaining 

or retaining businessS'225  It should be noted 

from House Report N. 95-460 and a footnote  

in the Guidance manual states the opposite 

of what the agencies tried to enforce in Kay: 

"A gratuity paid to a customs official 

to speed the processing of a customs 

document would not be reached by 

the bill. Nor would it reach payments 

made to secure permits, license, or the 

expeditious performance of similar 

duties of an essentially ministerial or 

clerical nature which use of necessity 

be performed in any events' 

United States v. Kay, 359 F.3d 738 (5th Cir. 

2004). 

The Guidance manual has these incorrect 

statements or selective portions which are 

configured in their definitions and not the 

courts meaning of the statute.226  

The enforcement agencies claim that the 

Guidance manual is transparent on the FCPA 

and their approach to enforcement.227  With-

in a footnote the DOJ "admits to a histori-

cal practice of secret FCPA enforcementS'228  

There are also non-prosecution agreements 

that have never been published regarding 

settlement agreernents.229  The Guidance 

manual admits that the: 

"DOJ has declined to prosecute 

other individuals and corporate enti-

ties in numerous cases based on the 

particular facts and circumstances 

presented in those matters, taking 

into account the available evidence. 

To protect the privacy rights and other 

interests of the uncharged and other 

potentially interested parties, DOJ has 

a long standing policy not to provide, 

without the parts consent, nonpublic 

information on matters it has declined 

to prosecute. To put the DOJ's declina-

tion in context, however, in the past 

two years alone, DOJ has declined sev-

eral dozen cases against companies 

where potential FCPA violations were 

alleged1.123°  

A fundamental principal of the law is 

transparency and the manual clearly falls 

short of this objective numerous times with-

in this Guidance Manual. 

The FCPA is still ripe for reform and the 

United States in 1977 was a leading nation in 

preventing bribery and holding corrupt busi-

nesses and individuals accountable, it should 

be again the leader in reform, define justice 

and fair legal principals. Areas to be stressed 

upon for reform is the NPAs and DPAs and a 

compliance defense when a company has  

compliance polices, and enforcement, after 

the act is committed. Dedicated good-faith 

efforts to comply as a matter of law should 

be relevant to a compliance defense when a 

sole employee or agents takes upon them-

selves to violate the company's policy. If Con-

gress takes reform serious and gives clearly 

understandable terms of language within 

the statute it will promote and possible lead 

to more compliance, better global business 

for United States companies, and less bribery 

abroad. 

These enforcement agencies are using 

the statute and its ambiguity to turn it into 

a "cash cow" for the government and to ex-

ploit United States and foreign businesses 

while creating serious harm for United States 

businesses abroad.231  It is inconceivable that 

the Department of Justice has 900 criminal 

statutes within its jurisdiction and this one 

statute generates 50% of the department's 

revenue in one year. Perhaps only the DOJ 

and the SEC can explain for the secrecy, lack 

of transparency, unwillingness to work with 

the businesses community, and properly 

enforce the law from what Congress created 

and courts have interpreted. The following 

statement reveals that there are no areas 

within our government where secret agen-

cies should exist or be allowed to enforce the 

law: 

"The very word "secrecy" is repug-

nant in a free and open society; and 

we are as people inherently and his-

torically opposed to secret societies, 

to secret oaths and secret proceed-

ings. We decided long ago that the 

dangers of excessive and unwarranted 

concealment of pertinent facts far 

outweighed the dangers which are 

cited to justify it. Even today, there is 

little value in opposing the threat of a 

closed society by imitating its arbitrary 

restrictions. Even today, there is little 

value in insuring the survival of our 

nation if our traditions do not survive 

with it. And there is very grave danger 

that an announced need for increased 

security will be seized upon those 

anxious to expand its meaning to the 

very limits of official censorship and 

concealment. That I do not intend to 

permit to extent that it is in my control. 

And no official of my administration, 

where his rank is high or low, civilian 

or military, should interpret my words 

here tonight as an excuse to censor 

the news, to stifle dissent, to cover up 
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our mistakes or to withhold from the 

press the public the facts they deserve 

to knows' 

—President John F. Kennedy 

Waldorf-Astoria Hotel 

on April 27, 1961. 
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