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I. Swiss Income Tax Consequences of IaaS and
SaaS Transactions Between FCo and Swiss
Customers

A. Characterization of Transactions for Swiss Income Tax

Purposes

C
loud computing transactions are currently

not expressly regulated in Switzerland. There

is no statutory law, no case law and there are

no tax guidelines in the field of Swiss income taxes re-

garding such transactions. Therefore, the question of

the qualification of such transactions for Swiss

income tax purposes has to be determined on the

basis of Swiss general tax principles. In a specific case,

however, given the tax uncertainty surrounding cloud

computing transactions, it is highly advisable to file a

tax ruling (request) with the tax authorities in order to

obtain a confirmation of the tax treatment.

The IaaS capabilities imply that FCo provides Swiss

resident customers with access to its software facili-

ties and therefore makes its assets available to Swiss

customers for their own use. The transfer of the use of

assets, specifically the use of new technology assets,

such as the IaaS capabilities, is likely to be considered

as a kind of rental agreement under Swiss civil law (ar-

ticle 253 of the Swiss Code of Obligations). On this

basis, the fees paid by Swiss resident customers to

FCo should be treated as rental income. Given that no

withholding tax is levied on rental income in Switzer-

land, the fees paid by Swiss resident customers to FCo

will be exempt from any Swiss withholding tax.

Regarding the SaaS capabilities, the computer ap-

plications provided by FCo to Swiss resident custom-

ers may be assimilated to service contracts, where

customers can have access to a wide range of online

services. The fact that FCo has itself licensed these ap-

plications from other providers, and therefore pays

royalties to third parties for the right to use them, rep-

resents another separate contractual relation which

should not have an impact on the qualification of the

service contracts between the Swiss resident custom-

ers and FCo. No withholding tax is imposed in Swit-

zerland on royalties or on payments made under a

service contract. Therefore, the SaaS capabilities do

not trigger withholding tax consequences in Switzer-

land.

B. Possibility of FCo Being Treated as Having a

Permanent Establishment in Switzerland or as Otherwise

Being Engaged in a SwissTrade or Business that would

Subject it to Net Basis Taxation

Assuming that Country X has not entered into a tax

treaty or other international tax agreement with Swit-

zerland, the existence of a possible permanent estab-

lishment of FCo in Switzerland or an eventual

unlimited tax liability of FCo in Switzerland has to be

analyzed on the basis of Swiss domestic tax laws.

Foreign legal entities such as FCo can be subject to

Swiss income taxation based on personal affiliation

(unlimited tax liability) if their effective management

is located in Switzerland according to article 50 of the

Direct Federal Tax Act (‘‘DFTA’’). Furthermore, non-

resident foreign legal entities may be subject to a lim-

ited income tax liability in Switzerland based on

economic affiliation if (articles 51 and 52(2) DFTA, as

well as similar cantonal tax law provisions) they:

(a) are owners or co-owners of business operations in

Switzerland;

(b) maintain a permanent establishment in Switzer-

land;

(c) hold ownership or similar personal rights in Swiss

situs immovable property;

(d) are creditors or usufructuaries of claims which are

secured by a mortgage or pledge of Swiss immov-

able property; or

(e) trade or broker Swiss real estate.

A permanent establishment in Switzerland of a for-

eign company implies that a portion of the business

activity of FCo is carried on in a fixed place of business

in Switzerland. Examples of Swiss permanent estab-

lishments of foreign corporations are: a place of man-

agement, a branch, a factory, a workshop, a sales

agency, a permanent representation, a mine or any

other place of extraction of natural resources, as well

as a building site of a duration of at least twelve

months (article 51(2) DFTA).

In the case at hand, the criterion that is likely to be

invoked by Swiss tax authorities would be the concept

of permanent establishment. It has to be noted that

none of the servers are located in Switzerland under

the fact pattern. The only FCo personnel located in

Switzerland are sales representatives, whose responsi-

bilities are to respond to actual and prospective Swiss
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resident customers’ inquiries and information re-

quests and who refer all contractual issues to Country

X-based personnel. An important element would be to

determine if FCo’s sales representatives perform their

activities in a fixed place of business in Switzerland,

i.e. in office premises owned, rented or leased by FCo

where the activities are performed on a permanent

basis or at least over a certain time1. If the sales repre-

sentatives do not perform their activities in such a

fixed place of business, then FCo would not have a

Swiss permanent establishment. As an example, if the

sales representatives only work from the clients’ of-

fices and travel constantly in Switzerland to each

client, FCo would be deemed not to have a fixed place

of business in Switzerland and therefore no Swiss per-

manent establishment.

Conversely, if the sales representatives exercise their

duties in fixed office premises in Switzerland, put at

their disposal by FCo, Swiss tax authorities may con-

sider that FCo has a permanent establishment in Swit-

zerland because, under Swiss domestic tax law, as

long as the activities are of a business nature, they

may give rise to a permanent establishment. In the

commentary on the DFTA,2 however, some authors ex-

press their concern about the fact that administrative

activities, such as activities of an auxiliary or prelimi-

nary nature, should not be regarded as ‘‘business ac-

tivities’’ and therefore should be treated the same as

the activities mentioned under article 5(4)(e) of the

OECD Model Tax Convention on Income and on Capi-

tal (hereinafter ‘‘OECD Model Convention’’, see

below). The result of this reasoning would be that the

activities carried on in Switzerland by FCo’s personnel

would not be considered as creating a permanent es-

tablishment, and therefore no income tax conse-

quences should arise therefrom.

If Country X has entered into a tax treaty with Swit-

zerland which follows the principles of the OECD

Model Convention, the basic definition of ‘‘permanent

establishment’’, as described above for Swiss domestic

tax purposes, also prevails under the OECD Model

Convention, but, in addition, article 5(4)–(6) of the

OECD Model Convention sets out complementary

provisions which are not expressly encompassed in

Swiss tax laws.

According to article 5(4), the term ‘‘permanent es-

tablishment’’ shall be deemed not to include:

(a) the use of facilities solely for the purpose of stor-

age, display or delivery of goods or merchandise

belonging to the enterprise;

(b) the maintenance of a stock of goods or merchan-

dise belonging to the enterprise solely for the pur-

pose of storage, display or delivery;

(c) the maintenance of a stock of goods or merchan-

dise belonging to the enterprise solely for the pur-

pose of processing by another enterprise;

(d) the maintenance of a fixed place of business solely

for the purpose of purchasing goods or merchan-

dise, or of collecting information, for the enter-

prise;

(e) the maintenance of a fixed place of business solely

for the purpose of carrying on, for the enterprise,

any other activity of a preparatory or auxiliary

character;

(f) the maintenance of a fixed place of business solely

for any combination of activities mentioned in sub-

paragraphs a) to e), provided that the overall activ-

ity of the fixed place of business resulting from this

combination is of a preparatory or auxiliary char-

acter.

According to article 5(5) of the OECD Model Con-

vention, where a person—other than an agent of an in-

dependent status to whom paragraph (6) applies—is

acting on behalf of an enterprise and has, and habitu-

ally exercises, in a Contracting State an authority to

conclude contracts in the name of the enterprise, that

enterprise shall be deemed to have a permanent estab-

lishment in that State in respect of any activities

which that person undertakes for the enterprise,

unless the activities of such person are limited to

those mentioned in paragraph (4) which, if exercised

through a fixed place of business, would not make this

fixed place of business a permanent establishment

under the provisions of that paragraph.

Furthermore, an enterprise shall not be deemed to

have a permanent establishment in a Contracting

State merely because it carries on business in that

State through a broker, general commission agent or

any other agent of an independent status, provided

that such persons are acting in the ordinary course of

their business (article 5(6) of the OECD Model Con-

vention).

In the light of these OECD Model Convention provi-

sions, the activities performed by the sales representa-

tives in Switzerland, consisting in giving information

to Swiss resident customers on the products but with

no power to sign contracts or make any kind of en-

gagements with actual or prospective clients, should

not be considered as creating a permanent establish-

ment of FCo in Switzerland according to article

5(4)(e) of the OECD Model Convention. The reason

for that is that such activities should represent pre-

liminary or auxiliary services and not effective com-

mercial activities involving the sale and purchase of

products.

C. Difference if FCo Provided IaaS or SaaS Capabilities

through Swiss-Based Servers Maintained by Swiss-

Based Personnel

In this situation, the servers would be located in Swit-

zerland, from where FCo’s personnel would work to

keep the technology operational.

The characterization for Swiss income tax purposes

of the IaaS and SaaS capabilities as described under

I.A. above would not be modified by the fact that the

servers are located in Switzerland and that FCo has

personnel working in Switzerland. This means that

IaaS capabilities would still be considered as rental

agreements and SaaS ones as service contracts, with

no withholding tax duty.

In relation to I.B. above, the fact that technology

assets are located in Switzerland and require perma-

nent care from FCo’s staff based in Switzerland im-

plies that a significant portion of the business

activities of FCo are carried out in a fixed place of

business in Switzerland. Therefore, Swiss tax authori-

ties might consider that FCo has a permanent estab-

lishment in Switzerland, leading to a (limited) Swiss

income and capital tax liability. The tax treatment

should be the same under Swiss domestic laws or

under the OECD Model Convention, because the ac-
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tivities carried out in Switzerland should be deemed

as exceeding a mere auxiliary or preliminary activity

(see article 5(4)(e) of the OECD Model Convention a

contrario). Furthermore, the servers cannot be consid-

ered as goods or merchandise to be sold to customers

and, therefore, the exceptions to the existence of a per-

manent establishment mentioned in article 5(4)(a)

and (b) of the OECD Model Convention are not appli-

cable either.

D. Difference if Swiss Customers could Download onto

their own Systems or Make Copies of FCo’s Core

Software or any Digital Content Made Available to Them

In relation to I.A., the way the Swiss resident custom-

ers can use and/or enjoy the electronic services pro-

vided to them, by means of an internet connection or

downloading the content or making copies of the soft-

ware, does not modify the characterization of IaaS

and SaaS capabilities for Swiss income tax purposes

as described under I.A. above.

Again in relation to I.B., the question of how the

Swiss resident customers can have access to the prod-

ucts of FCo does not play a role in determining

whether or not a permanent establishment exists in

Switzerland. Therefore, the same considerations as

those described under I.B. remain applicable.

II. Swiss Indirect Tax Consequences of IaaS and
SaaS Transactions Between FCo and Swiss
Customers

A. Characterization of Transactions for Swiss Indirect

Tax Purposes

From a Swiss VAT perspective, the new Swiss VAT Act

(‘‘VATA’’), in force since January 1, 2010, together with

the Ordinance on Swiss VAT (‘‘OVAT’’), contain provi-

sions in the field of telecommunication and electronic

technologies. These laws are completed by VAT bro-

chures issued by the Swiss Federal Tax Administra-

tion which encompass the practice that it has

adopted. In the case of telecommunication and elec-

tronic services, the VAT-Branch Info N° 13 issued by

the Swiss Federal Tax Administration (Info 13) gives

additional explanations regarding the Swiss VAT

treatment of such transactions.

In order to determine the Swiss VAT treatment of

the IaaS and SaaS capabilities provided by FCo to

Swiss resident customers, it is necessary to determine,

first, which entity, if any, can be subject to Swiss VAT

liability deriving from cloud computing transactions

and, secondly, whether the transactions have to be ef-

fectively invoiced with Swiss VAT.

Pursuant to article 10(2)(b) VATA, foreign enter-

prises providing telecommunication or electronic ser-

vices on Swiss territory to Swiss resident customers

who are not liable to Swiss VAT have to be registered

as Swiss VAT payers if their turnover exceeds 100,000

Swiss francs p.a. (see section 3 of Info 13).

The term ‘‘electronic services’’ refers in particular to

the transfer of the electronic use of software and re-

lated updates via the internet (see section 2.3.2 of Info

13). Furthermore, the download of programs, games

and other applications, as well as access to a data stor-

age system on the internet and to other types of data-

base, are also considered as ‘‘electronic services’’ (see

section 4.7.2 of Info 13).

If the threshold of 100,000 Swiss francs p.a. is not

reached, the foreign enterprise is free to register as a

VAT payer on a voluntarily basis—which can be ben-

eficial if the enterprise can obtain higher refundable

input VAT than output VAT. For determining the VAT

liability, the turnover deriving solely from telecommu-

nication or electronic services provided on Swiss ter-

ritory to customers not registered as VAT payers has to

be taken into consideration. If the foreign service pro-

vider is liable to Swiss VAT, he has to charge VAT not

only on such services, but also on all other taxable ser-

vices provided in Switzerland at the rate of eight per-

cent, which is the applicable VAT rate in Switzerland

in this field and is also the ordinary rate. A foreign cor-

poration, liable to Swiss VAT according to the afore-

mentioned principles, which does not have its

residence, or statutory seat, in Switzerland has to des-

ignate a representative with residence or seat in Swit-

zerland (tax representative) in order to comply with

its formal VAT duties.

If the customer is resident in Switzerland, the ser-

vices will have to be invoiced with the eight percent

VAT charge. The following data would be necessary in

order to prove to the Swiss Federal Tax Administra-

tion that the services have been provided to a foreign

customer and are thus not subject to VAT (see section

2.2 of Info 13):

s name or company name of the customer;

s address and residence/seat of the customer; and

s detailed information as to the type of service pro-

vided to the customer.

If the foreign enterprise does not fulfill the criteria

mentioned above for being registered as a VAT payer,

e.g. because it does not reach the threshold of 100,000

Swiss francs p.a. and does not want to register on a

voluntary basis, the Swiss resident customers shall be

subject to the eight percent VAT under the reverse

charge mechanism and will need to self-assess VAT ac-

cording to article 45(1)(a) VATA, if they

s are VAT payers themselves, or

s acquire such services for more than 10,000 Swiss

francs and are informed in writing by the Swiss

Federal Tax Administration to reverse charge VAT.

In the case at hand, the IaaS and SaaS capabilities

do not need to be characterized separately for VAT

purposes. Those capabilities form an indivisible

whole, qualifying as electronic services according to

the VATA, because these cloud computing involve the

use of software and applications owned or licensed by

FCo from content providers and electronic access to

FCo’s data storage capacities. For this reason, FCo will

have to register as a Swiss VAT payer if it provides

such electronic services to Swiss resident customers

who are not themselves VAT payers and if the amount

of the fees paid in relation thereto exceed 100,000

Swiss francs p.a. The VAT of eight percent will have to

be invoiced, provided the conditions aforementioned

are met. Even if FCo is not liable to Swiss VAT, a VAT

charge may have to be borne by the Swiss resident

customer under the reverse charge mechanism, as

long as the requirements are fulfilled.
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There are no other Swiss indirect tax consequences

deriving from the cloud computing transactions at

hand.

B. Liability of Transactions to Swiss Indirect Taxation,

Rate of Taxation, Availability of Exemptions

Please refer to the considerations described under I.A.

above. In particular, if FCo has a certain number of

Swiss resident customers and a sufficient volume of

transactions with those customers, we can assume

that the threshold of 100,000 Swiss francs p.a. is

reached. Therefore, FCo has to designate a Swiss rep-

resentative for complying with Swiss VAT duties and

file quarterly VAT statements with the Swiss Federal

Tax Administration. In its capacity as Swiss VAT

payer, FCo shall invoice its services to the Swiss resi-

dent customers with an eight percent VAT charge.

There is no VAT exemption due to the cross-border

nature of the IaaS and SaaS transactions under Swiss

VAT laws.

C. Difference if FCo Provided IaaS or SaaS Capabilities

through Swiss-Based Servers Maintained by Swiss-

Based Personnel

If the servers are located in Switzerland where FCo’s

staff is in charge of their maintenance on a permanent

basis, this presence in Switzerland is likely to be con-

sidered a permanent establishment by the Swiss Fed-

eral Tax Administration for VAT purposes as well.

Pursuant to article 5(1) OVAT, the term ‘‘permanent

establishment’’ refers to a permanent place of busi-

ness where a portion or all of the business activity of

the company is carried on. A permanent establish-

ment is recognized for VAT purposes, according to

section 2.2 of Info 13, if a server is located in Switzer-

land and the taxpayer has the power to dispose of this

server (ownership of the server is not required, it is

sufficient that the taxpayer rents and uses it), and the

server is not used only for activities of an auxiliary or

preliminary nature. It is not the formal designation in

the contract which determines the existence of a per-

manent establishment, but the effective services at

hand.

Regarding the nature of the services provided by

FCo’s personnel in Switzerland, please refer to I.C.

above, where the activities under review have been

deemed to create a permanent establishment of FCo

in Switzerland. Under these circumstances, the Swiss

Federal Tax Administration may take the view that the

presence of the server in Switzerland, together with

the activities performed by FCo’s staff in relation

thereto, represent a permanent establishment of FCo

in Switzerland from a Swiss VAT perspective.

This situation implies that FCo’s VAT liability will be

examined under the ordinary VAT principles appli-

cable to Swiss resident entities because, in accordance

with article 10(1) VATA, a Swiss permanent establish-

ment of a foreign corporation is treated the same as

an ordinary Swiss enterprise (i.e., equally to Swiss

resident corporations). Therefore, if the permanent

establishment realizes a turnover of more than

100,000 Swiss francs p.a. in Switzerland deriving

from any kind of taxable service and/or delivery of

goods—and not only on telecommunication or elec-

tronic services provided on Swiss territory to custom-

ers not registered as VAT payers (see above)—it will

have to register as a Swiss VAT payer and charge the

eight percent VAT on invoices addressed to Swiss resi-

dent customers.

D. Difference if Swiss Customers could Download onto

Their Own Systems or Make Copies of FCo’s Core

Software or any Digital Content Made Available to Them

The download of any type of electronic programs,

games and other applications is considered as a

subject-to-VAT electronic service, provided the cus-

tomers are resident in Switzerland. The same should

apply if the customers can have access to FCo’s digital

technology and can then make copies or even hard

copies of it (see II.A. above). Therefore, the same VAT

treatment would apply as the one described under

section II.A. above.

NOTES

1 ATHANAS/GIGLIO, in Kommentar zum schweizerischen

Steuerrecht, Bundesgesetz über die direkte Bundessteuer

(DBG), Art. 51 Rz. 31.

2 ATHANAS/GIGLIO, in Kommentar zum schweizerischen

Steuerrecht, Bundesgesetz über die direkte Bundessteuer

(DBG), Art. 51 Rz. 38.
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