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       FATCA And The Film Industry: 
The Big Uneasy 
 by Kimberly Tan Majure, Principal KPMG LLP, 
Washington National Tax 

 “FATCA” is the common  name for the Foreign 
Account Tax Compliance Act (Internal Revenue 
 Code-section 1471  through  1474 1 ), an informa-
tion reporting regime passed by Congress in  2010. 
Created as a mechanism for combating tax evasion, 
FATCA supplements  the U.S. tax system’s histori-
cal self-reporting rules (which  require U.S. individ-
uals to disclose substantial foreign investments  and 
income) with new withholding rules.  

 Th e FATCA rules, new chapter 4 of  the Internal 
Revenue Code, adopt the same general frame-
work as the  longstanding chapter 3 ( Code-section 
1441 ,  et seq .)  withholding rules, though those 
two regimes have separate purposes  and conse-
quently, while there is some overlap, operate in-
dependently  of each other. Under FATCA, U.S. 
or foreign persons making qualifying  payments 
must relate the payments to their foreign payees, 
must elicit  information from those payees regard-
ing their direct and indirect  substantial U.S. own-
ers, and must disclose this information to the  IRS 
annually. Failure to make the required disclosures 
triggers a  30% withholding tax on the qualifying 
payments. 2  Th ese payments generally  include U.S. 
source fi xed and determinable annual or periodi-
cal income  (“FDAP”), as well as gross proceeds 
from the sale or disposition  of interests in property 

that produces U.S. source interest or dividends. 3  A 
withholding agent that fails  to withhold properly 
is secondarily liable for any foregone tax and  sub-
ject to interest and potential penalties; 4  additional 
penalties apply for information reporting failures. 5  

 Sounds pretty broad, but recognizing  that not all 
situations pose the same opportunities for U.S. 
tax evasion,  the government has provided some 
relief for “low risk”  payments and payees. First, 
as discussed below, the FATCA regulations  pro-
vide an exception for certain non-fi nancial pay-
ments. In addition,  while foreign fi nancial in-
stitution payees (commonly known as “FFI”s)  
must comply with substantial due diligence, ac-
count tracking and reporting  requirements to 
avoid the 30% tax, nonfi nancial foreign enti-
ties (“NFFEs”)  may comply by disclosing their 
substantial U.S. owners. In some cases,  low-risk 
NFFEs may be excepted from U.S. ownership 
disclosures altogether.  

 Since FATCA’s enactment, the  IRS has issued a 
series of guidance, including lengthy proposed 
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regulations  in early 2012, and even lengthier fi -
nal regulations in January 2013.  Most of the focus 
– of the guidance, the tax advisors, and industry 
–  has been on FFIs and their hefty FATCA com-
pliance burden. Much less  has been made about 
FATCA’s implications for nonfi nancial compa-
nies –  either as withholding agents on the hook 
for withholding and information  reporting, or as 
NFFEs responsible for disclosing their ownership  
or certifying eligibility for a disclosure exception. 
Otherwise, nonfi nancials  that are aware of FAT-
CA may have left it at the bottom of their to-do  
list, assuming that the various exceptions would 
alleviate their issues. 

 While it’s true that the various  exceptions clearly 
help some industries ( e.g. , retail  and services) oth-
er industries may not be so lucky. Notably, media  
and entertainment companies make several types 
of cross-border payments  that aren’t covered by the 
various exceptions, and will need  to work a little 
harder to avoid FATCA problems. Let’s take  a look 
at a couple of the bigger issues we see: 

 1. Excluded Non-Financial Payments 
 As noted above, the fi nal regulations  except certain 
non-fi nancial payments from FATCA withhold-
ing (though  not from information reporting). Th e 
exception covers payments for “services  (including 
wages and other forms of employee compensation 
(such as  stock options)), the use of property, offi  ce 
and equipment leases,  software licenses, transpor-
tation, freight, gambling winnings, awards,  priz-
es, scholarships, and interest on accounts payable 

arising from  the acquisition of goods and services.” 6  
Note, the fi nal regulations eliminated payments 
“for  goods,” a feature of the proposed regulations, 
as an unnecessary  item given that such payments 
are excepted from FDAP for  Code-section 1441  
withholding  purposes. 7  

 Th e exception as written covers production,  mar-
keting, and distribution-related services payments 
and residuals,  as well as basic license fees, royal-
ties, and lease payments. It also  covers awards and 
prizes,  e.g ., related to fan contests.  Th at’s great. But 
what happens if “Studio X” purchases  fi lm rights 
for an up-front payment plus a percentage of fu-
ture revenues?  To the extent the contingent pay-
ments are based on U.S. revenues,  they fall back 
into  Code-section  1441  withholding 8  and, con-
sequently, the FATCA withholding  rules – with-
out the benefi t of the exception. Why? Th ere’s  no 
longer an exception applicable to payments “for” 
any  type of property, and Studio X isn’t making a 
payment “for  use.” (Th is is a payment for prop-
erty that is calculated by  reference to use.) Th ere’s 
no apparent reason for carving out  contingent IP 
purchase payments, since both noncontingent 
proceeds  and royalties are eligible for the excep-
tion. But that’s what  happened. 

 Note, the back-end payments also land  within 
the deferred sales rules of  Code-section 483 , trig-
gering an imputed  interest charge that is also un-
covered by the exception (because this  is interest 
that is not “for” anything and not related  to a 
“good”). Also excluded is interest related to any  
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use of property,  e.g. , interest or late fees related  
to U.S. source royalties, lease or rental payments, 
and license fees. 

 So while the payment exception is  generally help-
ful, Studio X and other media and entertainment 
companies  may still need to address some of their 
normal business payments through  an affi  rmative 
FATCA compliance process. 

 2. Application Of Th e Active 
NFFE Exception 

 Another issue that media and entertainment  com-
panies should consider is the diffi  culty their for-
eign vendors  may have in providing the required 
FATCA documentation. As a foreign  vendor, the 
easiest way to comply may be to provide a Form W-
8BEN-E  certifying eligibility for one of the payee 
exceptions. But not all  exceptions are equal. Some 
apply more obviously than others or on  the basis 
of readily available information,  e.g. ,  exceptions for 
foreign publicly traded companies and their con-
trolled  affi  liates, foreign governments and their 
agencies, certain non-profi ts. 9  

 But those aren’t the types of  vendors that media and 
entertainment companies generally hire. Th eir  ven-
dors will likely need to qualify as “active NFFEs”  
for an exception from the disclosure requirements. 
Th e “active  NFFE” exception applies to foreign 
payees having predominantly  non-passive gross in-
come and assets during the previous year. 10  As rel-
evant here, “passive”  income includes royalties and 
license fees unless earned in the active  conduct of 

a licensing business conducted (at least in part) by 
employees  of the tested entity. 11  

 Th e fi nal regulations don’t  provide any examples 
so it’s hard to tell how the exception  is supposed 
to work, particularly as it relates to the active con-
duct  of a licensing business. But consider what 
happens if Studio X enters  into a production ser-
vices agreement with a foreign production compa-
ny  (“Producer”). It’s unlikely that Producer is pub-
licly  traded or in a public group, and even more 
unlikely that Producer  is a non-profi t organization 
or government agency. Can Producer qualify  an 
active NFFE? Possibly, but Producer may have a 
signifi cant portion  of its talent (actors, fi lm crew, 
writers, etc.) staff ed as independent  contractors, 
as opposed to employees. And even though it can 
take  a while for the talent to deliver a fi nished fi lm 
it can also take  a while for Studio X to release the 
fi lm, generate revenues, and recoup  its distribu-
tion costs. By the time a fi lm is throwing off  roy-
alties,  the talent may very well have left for other 
projects with other producers.  Th us, while Pro-
ducer was at one time an active enterprise, it may  
be an intangibles-heavy, employee-light, activity-
light company by  the time it receives withholdable 
payments. Producer can still avoid  30% withhold-
ing by disclosing its direct and indirect substantial  
U.S. owners (and their address, percentage own-
ership, and U.S. taxpayer  identifi cation numbers) 
but getting the required information may not  be 
an easy task. Note, even if Producer qualifi es as an 
active NFFE  in earlier years, Studio X can only 
rely on its Form W-8BEN-E for  three years before 
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it expires and Producer has to re-certify its active  
NFFE status. 12  

 * * * * 

 FATCA withholding does not begin until  Janu-
ary 1, 2014, but the FATCA rules are technically 
in eff ect now.  U.S. companies should be using the 
time before withholding begins,  to identify expo-
sures in their payment systems and obtain appro-
priate  documentation that will relieve 30% FATCA 
withholding. Th is isn’t  a quick or easy process for 
any company, much less multinationals  that may 
be paying as well as receiving withholdable pay-
ments. Media  and entertainment companies, and 
any other companies that rely heavily  on intangi-
bles purchases and third party development, should 
understand  that FATCA compliance may be more 
diffi  cult for them than for other  industries, and ad-
just their implementation plans accordingly.  

  Th is article represents the  views of the author only, and 
does not necessarily represent the views  or professional 
advice of KPMG LLP.  

  Th e information contained  herein is of a general nature 
and based on authorities that are subject  to change. 
Applicability of the information to specifi c situations  
should be determined through consultation with your 
tax adviser.  

  ©2013 KPMG LLP, a Delaware  limited liability 
partnership and the U.S. member fi rm of the KPMG  
network of independent member fi rms affi  liated with 

KPMG International  Cooperative ("KPMG Interna-
tional"), a Swiss entity. All rights reserved.  

 ENDNOTES

   1  Unless otherwise  noted, all section references are to 

the Internal Revenue Code of  1986, as amended, and 

the regulations promulgated thereunder.  

   2  Note, FATCA withholding begins on January  1, 2014, 

for payments to foreign fi nancial institutions and cer-

tain  non-fi nancial foreign payees. FATCA implemen-

tation is further “staged”  between January 1, 2014, 

and January 1, 2017, depending on type of  obligation, 

payment, and payee.  

   3  Treas.  Federal-Reg-01  1.1473-1(a)(1) .  

   4  Treas.  Federal-Reg-01 1.1474-1(a)(4) .  

   5   See  Treas.  Federal-Reg-01  1.1474-1(c)  and (h).  

   6  Treas.  Federal-Reg-01 1.1473-1(a)(4)(iii) .  

   7  The preamble  to the fi nal regulations contains a 

discussion of related commentary.  The IRS also 

incorporated the exclusion under Treas.  Federal-

Reg-01  1.1441-2(b)(2)(i)  in the defi nitions related to 

“withholdable  payments.”  See  Treas.  Federal-Reg-01  

1.1473-1(a)(2)(i) .  

   8   See  Treas.  Federal-Reg-01  1.1441-2(c) .  

   9   See generally  Treas.  Federal-Reg-01  1.1471-6 ; Treas. 

 Federal-Reg-01 1.1472-1(c)(1) .  

   10  Treas.  Federal-Reg-01  1.1472-1(c)(1)(iv) .  

   11  Treas.  Federal-Reg-01  1.1472-1(c)(1)(iv)(A)(4) .  

   12  Note  that, Producer is technically required to test its 

gross income on  an annual basis and its assets on a 

quarterly basis, and must provide  an updated Form 

W-8BEN-E if its status changes from one year to an-

other.  Treas.  Federal-Reg-01 1.1472-1(c)(1)(iv) ; Treas. 

 Federal-Reg-01  1.1471-3(c)(6)(ii)(A) .   
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      The Netherlands: An Onshore 
Tax Haven 
 by Stuart Gray, Senior Editor, Global Tax Weekly 

 After glancing at its headline rates  of tax, most 
people would consider the Netherlands to be a 
“high  tax” economy like its EU peers Germany, 
France and the United  Kingdom, and to a large 
extent they would be right. But there is a  reason 
why multinationals fl ock to the country to open 
regional headquarters  and other business opera-
tions, and that is a set of corporate tax  laws which 
off er companies many opportunities to reduce ex-
posure to  tax, and the most important of these are 
examined in this article. 

  Economic and Fiscal Background  
 Strong emphasis has been placed on  cutting pub-
lic expenditure as part of the Government’s fi scal  
austerity plans, and in 2009, the administration 
led by Prime Minister  Mark Rutte committed 
to EUR18bn worth of budget cuts in the period  
2011 to 2015. In this way it can be said that the 
Netherlands is going  further and faster than some 
of its European neighbors in cutting  spending. 
Indeed, the International Monetary Fund (IMF) 
warned in  2011 that “front loading” these budget 
cuts when the economy  was still fragile could be a 
dangerous fi scal strategy to follow. “Th e  commit-
ment to fi scal consolidation is welcome, but the siz-
able front-loading  of the adjustment ought to be 
handled fl exibly in light of the still  frail recovery 
and in particular in case of a serious downturn in  

the economy,” the Fund stated after reviewing the 
Dutch Government’s  economic policies. 1  

 Inevitably, some taxes have risen  as part of fi scal 
consolidation plans, although these have mainly  af-
fected individual taxpayers (see below). And in a 
similar fashion  to many other EU countries, the 
Government has been cracking down  on tax evasion 
and unacceptable tax avoidance as a means to raise  
additional revenue. In a briefi ng to the country’s 
Second Chamber  in August 2011, State Secretary 
for Finance Frans Weekers stressed  that the fi ght 
against tax fraud will continue to have priority in  
the future. Th is led to an announcement by the fi -
nance ministry in  December of plans to modernize 
and to strengthen the tax authorities’  enforcement 
powers. Under this plan, the number of targeted 
audits  carried out among small- and medium-sized 
companies in the Netherlands  is to be increased 
and around one hundred additional staff  will be  
deployed to assist with complex and labor-inten-
sive recovery procedures.  In total, the number of 
staff  involved in supervisory tasks will rise  to 1,600. 
Th e ministry said that the authorities would deploy 
bailiff s  out of offi  ce hours to recover tax debts, for 

9



example by unleashing  them in the evenings and 
on weekends. For the collection of smaller  sums of 
unpaid tax, the work would be outsourced to com-
mercial bailiff s.  Th e whole operation is expected to 
yield the not insubstantial sum  of EUR663m for 
the state treasury. 

 Disagreements about budget policy  have also led 
to a measure of political instability. A general elec-
tion  in 2010 returned a minority conservative 
government to power, with  Rutte at the helm. 
However, the fragile coalition disintegrated in  
April 2012 after the right-wing PVV party with-
drew its support for  the government following the 
collapse of negotiations for the 2013  state budget, 
and after a general election in September 2012, 
the  conservative VVD and the left-leaning PvdA 
parties gained the most  seats in parliament. Th ese 
two parties formed another coalition in  Novem-
ber, with Rutte assuming a second term as Prime 
Minister. However,  it remains to be seen how the 
governing parties work together on the  crucial is-
sue of fi scal policy going forward. 

 Th ere is evidence though, that the  Government’s 
own fi scal targets are slipping. Th e plan was to  re-
duce the budget defi cit to below 3% of gross do-
mestic product this  year, but this is now looking 
highly unlikely to be achieved. Consequently,  dif-
ferences between the various political parties over 
the pace of  fi scal consolidation appeared to have 
been put aside when the Dutch  Ministerial Coun-
cil united on an austerity package for 2014 totaling  
EUR4.3bn. Deeming the economy too fragile for 

another round of revenue  hikes and spending cuts 
in the short-term, the Government’s  plan envisages 
no new austerity measures in 2013. However, in 
2014  the Government wants to freeze tax brackets 
and tax rebates, freeze  civil servant and healthcare 
workers’ pay, and maintain in 2014  the 16% levy 
introduced this year on high income earners. In ad-
dition,  money that the Government had reserved 
for tax cuts for businesses,  which amounts to about 
EUR640m in total, will instead be used to reduce  
the budget defi cit. Without the additional tax mea-
sures, it was said  that the budget defi cit would stand 
at 3.4% of GDP next year. 

 Nevertheless, despite its recent economic  and fi scal 
travails, the Netherlands remains one of the most 
popular  jurisdictions in Europe for foreign inves-
tors. Aside from a number  of fi scal incentives, the 
Netherlands off ers a favorable business  environ-
ment and economic stability. Transport infrastruc-
ture is excellent  and the country is well connected 
to most major cities in Western  Europe, many of 
which are just a short fl ight or train ride away;  as 
an international hub airport, Amsterdam Schiphol 
also serves destinations  around the globe. Telecom-
munications are at a level one would expect  from 
an advanced economy. 

 By virtue of the Netherlands’  membership of the 
European Union (EU), exchange controls have 
long  been abolished. However, there is a require-
ment to report certain  transactions to the Dutch 
Central Bank for statistical purposes, and  fi nes are 
imposed for failure to comply with these rules. 
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 According to the Dutch Government’s  inward in-
vestment promotion agency, around 6,300 foreign 
companies  have established 8,800 operations in 
the country including well-known  global brands 
like Coca-Cola, Microsoft, Nike and Siemens. In-
deed,  the Netherlands was the world’s eighth-larg-
est recipient of  foreign direct investment (FDI) 
in 2010 when investors poured EUR445bn  into 
investment projects in the country, although no 
doubt much of  it was destined to be paid onwards 
through holding company fi nancing  structures. 
Foreign investors now provide 15% of employ-
ment in the  Netherlands. 

 Although the Netherlands is considered  a “high tax” 
economy, with an overall tax burden at a  similar 
level to other Western European and Nordic coun-
tries (the  tax-to-GDP ratio was 38.9% in 2012, 
about the same as the EU average), 2  its corporate 
tax rules are in fact very favorable for foreign  in-
vestors and must be one of the major reasons why 
the country attracts  such impressive levels of FDI. 
Th ese tax rules are explored in the  next section. 

  Corporate Tax  
 Th e headline rate of corporate tax  in the Nether-
lands, at 25%, is about average for the Organiza-
tion  for Economic Cooperation and Development 
(OECD) grouping. Income below  EUR200,000 is 
taxed at 20%. Th e corporate income tax rate has 
been  falling in recent years, from 31.5% to 29.6% 
in 2006, to 25.5% in  2007, and fi nally to 25% in 
2011. In 2011, the Government spoke of  plans to 
cut the corporate tax rate further, initially to 24% 

with  the possibility of additional cuts in later years. 
Th ese plans were  shelved, however. 

 Although the headline rate of corporate  tax isn’t 
especially attractive, there are many opportunities  
for a business established in the Netherlands to 
reduce the amount  of income tax payable under 
Dutch tax law. 

 For businesses deriving income from  intellectual 
property, the Netherlands must rank as one of the 
most  favorable jurisdictions in the world, certainly 
among the “high  tax” countries. Under the optional 
“innovation box”  scheme, which replaced the “pat-
ent box” scheme as a result  of the 2010 Tax Plan, 
taxpayers can qualify for an 80% tax exemption,  
so that an eff ective tax rate of 5% applies to the 
income generated  by a qualifying intangible assets 
to the extent the income exceeds  the related R&D 
expenses. Income can include profi ts, capital  gains 
or royalties, and any expenses and losses associated 
with the  intangible may be deducted at the nor-
mal rate of 25%. Th e innovation  box represents a 
substantial improvement to the old patent box re-
gime,  under which income tax could only be re-
duced to an eff ective rate  of 10%. Th e patent box 
scheme was also subject to many more restrictions.  
Th e main restriction was that, prior to January 1, 
2010, there was  a ceiling on the amount of income 
which qualifi ed to be taxed at the  10% rate, which 
was equal to four times the associated R&D spend.  
Th is ceiling was removed when the innovation 
box scheme was introduced,  although the taxpayer 
must still be able to show the tax authority  that the 
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income attributed to the innovation box is related 
to the  qualifying intangible asset. 

 Th ere are also a number of other general  incen-
tives for R&D activities in the Netherlands. Th e 
R&D  allowance, known as the WBSO, takes 
the form of deductions of wage  tax and social 
insurance contributions. In 2013, the allowance 
equals  38% of the fi rst EUR200,000 of the wage 
bill for R&D per calendar  year, and 14% of the 
remaining R&D wage bill. Th e maximum al-
lowance  per calendar year is EUR14m for each 
company. Th e R&D allowance  for start-ups 
(so-called “techno starters”) equals 50%  of the 
fi rst EUR200,000 of the wage bill for R&D per 
calendar  year, and 14% of the remaining R&D 
wage bill. Th e maximum allowance  per calendar 
year is also EUR14m. Th ese allowances are usu-
ally adjusted  on an annual basis. 

 From January 1, 2012, another R&D  tax deduc-
tion has been made available, known as the RDA 
facility.  In 2013, the RDA deduction is fi xed at 
54% (up from 40% in 2012) of  qualifying R&D 
expenses, excluding labor costs, which are covered  
under the WBSO scheme. Th e RDA facility can 
be claimed by all companies  in the Netherlands on 
qualifying expenditure, and there is no limit  on the 
amount that can be claimed in a year. 

 Another key feature of the Dutch tax  regime is 
the participation exemption, which has made 
the Netherlands  one of the most popular juris-
dictions in Europe for multinationals  to locate 

their regional or global headquarters. Under the 
participation  exemption, dividends and capital 
gains are fully exempt from corporate  income tax 
for shareholdings of 5% or more, provided that 
the shareholding  is not considered to be held as a 
portfolio investment. 

 A shareholding is generally not considered  to be 
held as a portfolio investment if the shares are not 
held for  a return that may be expected from nor-
mal asset management (the “motive  test”). If the 
non-portfolio investment condition is not met,  the 
Dutch tax payer may still benefi t from the partici-
pation exemption  if the passive shareholding itself 
is subject to a tax rate of 10%  or more. 

 Furthermore, the withholding tax situation  in the 
Netherlands is highly benefi cial and in situations 
where withholding  taxes are due, they can often 
be reduced to nothing. Th ere are no  withholding 
taxes on domestic or outgoing interest and royal-
ty payments  in any case, and while there is a 15% 
withholding tax on dividend  payments, this may 
be off set against individual or corporate income  tax 
for resident taxpayers, or reduced to 0% for non-
residents under  the Dutch participation exemption 
regime or if cross-border dividend  payments qual-
ify for exemption under the EU Parent-Subsidiary 
Directive  (which requires a minimum 10% share-
holding by the parent company and  both compa-
nies to be tax resident in an EU member state). 

 Utilizing the Netherlands’s  extensive network of 
double taxation avoidance treaties provides another  
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avenue for companies to reduce exposure to with-
holding taxes on payments  to a Netherlands-based 
entity; as of March 2013, the Netherlands has  
concluded double tax avoidance treaties with more 
than 90 countries.  Double taxation relief is nor-
mally provided by means of a tax credit  against for-
eign withholding taxes paid by the Netherlands-
based company,  although the credit cannot exceed 
the amount of Dutch tax due on the  income. A 
foreign tax credit can only be claimed if the par-
ticipation  exemption does not apply or if there is 
a double tax avoidance treaty  in place. However, 
the combination of tax-free dividends and capital  
gains and deductions for expenses such as interest 
on loans also make  the Dutch tax regime very at-
tractive for holding companies. Th is means  that at 
the Dutch level eff ectively very little or no tax at all 
is  due on taxable sources of income, such as inter-
est, royalties and  service fee income. 

 Th e Netherlands’ “fi scal  unity” regime also allows 
companies operating as part of a group  to reduce 
exposure to income tax. Under these rules, compa-
nies are  permitted to fi le consolidated tax returns 
which allow the profi ts  of one company to be set off  
against the loss of another company thereby  reduc-
ing the overall taxable profi t. Since lower tax rates 
apply to  lower rates of corporate profi t the fi scal unit 
is a particularly  attractive concession. To obtain this 
concession the companies must  be incorporated in 
the Netherlands, have the same fi nancial year,  and 
the subsidiaries must be at least 95% owned by the 
parent company.  Dutch tax law also allows for cross 
border tax consolidations. 

 Loss carry forward provisions under  Dutch tax law 
are fairly generous. Resident and non-resident tax-
payers  may carry losses forward for nine years with-
out limitation. However,  losses can only be carried 
back for one year. Under measures enacted  dur-
ing the economic crisis, losses for tax years 2009 
through 2011  may be carried back for three years 
instead of just one, although  companies electing to 
use this extended loss carry back can only carry  for-
ward losses for six years instead of nine. Also, losses 
carried  back to the second and third year are lim-
ited to a maximum of EUR10m. 

 Another key feature of the Dutch tax  system which 
is worthy of mention is the approachable attitude 
of  the tax authority. To improve certainty for for-
eign investors, the  tax authority has established the 
“Central Point for Potential  Foreign Investors” with-
in which taxpayers and tax inspectors  can negotiate 
advance tax rulings that bind both parties. Similar  
arrangements exist within the customs department 
for businesses whose  primary activity is importing 
and exporting goods. Th is process diminishes  the 
risk of transactions and corporate structures being 
challenged  by the tax authority, in turn reducing 
the compliance and administrative  burden on both 
the tax authority and the taxpayer. 

 Th ere are, however, anti-avoidance  laws in place in 
the Netherlands. Until January 1, 2013, thin capi-
talization  rules deemed a company to be excessively 
leveraged if its average  annual debt to equity ratio 
exceeded 3:1. Th ese rules were abolished  under the 
2013 Tax Plan and replaced with a system designed 
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to prevent  taxpayers from exploiting deductions re-
lated to loans obtained to  fi nance the acquisition 
of a participation while at the same time  benefi ting 
from the participation exemption. Generally, under 
the  new rules, any interest expense incurred on the 
excess fi nancing to  the extent the expense exceeds 
EUR750,000 will be non-deductible. 

 Transfer pricing rules have been in  place in the 
Netherlands since January 1, 2002, and the law 
contains  a provision that intra-company pricing for 
goods and services must  be at arm’s length. Transfer 
pricing regulations apply to all  related party trans-
actions in which an entity subject to Dutch cor-
porate  income tax is involved. Generally, OECD 
guidelines on transfer pricing  are followed by the 
tax authorities in the Netherlands, with some  excep-
tions refl ecting national business practices. Under 
Dutch tax  law, entities are considered to be related 
for tax purposes if one  entity directly or indirectly 
participates in the capital, management  or supervi-
sion of another entity, provided that there is suf-
fi cient  infl uence on the prices charged between the 
companies involved. Crucially  however, the level of 
participation and infl uence is not stipulated  within 
the transfer pricing legislation. In cases where in-
come has  been understated because transfer prices 
were not deemed to have been  conducted at arm’s 
length, the tax authority can make an upward  ad-
justment to the company’s taxable income. 

 Advance pricing agreements are available  under 
Dutch transfer pricing rules, and because the au-
thorities tend  to resolve queries informally with the 

taxpayer, there is relative  little transfer pricing case 
law in the Netherlands. 

  Value-Added Tax  
 Like all EU member states, the Netherlands  of 
course imposes a value-added tax (VAT). Cur-
rently, the standard  rate is 21% (19% prior to 
October 1, 2012) and it applies to most  sales of 
goods and supplies of services as well as imports 
into the  Netherlands. 

 A reduced rate of 6% applies to food,  passenger 
transport, medication, books, magazines and news-
papers,  certain sporting events, insulation, and some 
types of labor-intensive  services, among other goods 
and services. For new private residences  purchased 
before April 28, 2012, but with a completion date 
after  September 30, 2012, the standard VAT rate of 
19% applicable before  October 1, 2012 continues 
to apply until October 1, 2013. Exports  and associ-
ated services are zero-rated. Financial services and 
the  provision of education and health services are 
exempt from VAT. 

 A company making taxable supplies  in the Neth-
erlands for which VAT is due must be account 
for has to  register with the tax authorities for 
VAT purposes. Th ere is no registration  threshold 
for VAT purposes in the Netherlands. However, 
companies  not registered for VAT in the Nether-
lands and selling goods to customers  there who 
are not registered for VAT must register and ac-
count for  Dutch VAT where the value of those 
sales exceeds EUR100,000. 
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  Individual Tax  
 Individual income tax in the Netherlands  is com-
posed of a three-tier system divided into “boxes.”  
Th ese include: one for regular income (box 1), which 
also includes  business income; one for substantial 
interest income in limited liability  companies (box 
2); and one for portfolio investment which in prac-
tice  takes the form of a wealth tax (box 3). 

 In 2013, box 1 income is taxed at  progressive rates 
from 1.95% (increased from 1.85% on January 
1, 2013)  to 52%. Box 2 income is generally taxed 
at a fl at rate of 25% after  deductions. Under box 
3, a 30% rate of tax is generally applied on  an as-
sumed 4% rate of return on investment income. 
Several allowances  are granted to taxpayers under 
box 3. In 2013, these include a general  exemp-
tion of EUR21,139, and old age exemption of 
EUR14,302. In addition,  an exemption equal to 
EUR56,420 is awarded for investment in a start-
up  company and investment in ethical or envi-
ronmental schemes. 

 A one-off  tax of 16% on employment  income ex-
ceeding EUR150,000 in 2012, and payable in 
2013, was approved  as part of the 2013 Budget. 
Th is tax is withheld by employers, and  will likely 
be extended to 2014 depending on whether the 
Government’s  latest package of austerity measures 
is approved. Th e tax on severance  payments which 
are deemed “excessive” has been hiked to  75% from 
30% for such payments made in 2012 (although 
the Dutch Court  of Appeal recently ruled against 
the retroactive nature of this tax). 

 Th e Dutch income tax law does not  defi ne the term 
“resident” and therefore resident or non-resident  
status is decided on a case-by-case basis. Th e most 
important factor  in determining residency status is 
an individual's economic tie with  the Netherlands; 
this includes the family home, employment in the  
country and entry into the local authority register. 

 An expatriate can apply for a 30%  tax-exempt al-
lowance, which extends to social security tax as well  
as income tax. Tax-free reimbursement of school 
fees for expatriates'  children can also be claimed 
under the 30% rule. Th e chief condition  which the 
employee must satisfy is that he has some specifi c 
expertise  which is not readily available in the Neth-
erlands. However, the rules  of the scheme were tight-
ened from the start of 2012. Consequently,  there is 
now a requirement that an employee must be aged 
30 years  or over and the gross annual salary must be 
at least EUR50,000. Employees  aged under 30 may 
be eligible if they have attained a PhD in the Neth-
erlands  or abroad, but remain in the Netherlands to 
work. Th e minimum annual  salary requirement for 
individuals under 30 is EUR38,008. 

 If the application is successful the  employee can 
elect to be treated preferentially for a period of up  
to eight years (10 years prior to 2012). If the em-
ployee has lived  in the Netherlands prior to the ap-
plication then this period of residence  will be de-
ducted from the eight year period. If the expatriate 
employee  changes employer he will have to re-sub-
mit his application and establish  that the criteria of 
unavailable specifi c expertise still applies. 
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  Other Taxes  
 In 2012, a new bank tax was introduced  in the 
Netherlands at rates of 2.2% on 'uncovered' risk 
for short  term assets (up to one year) and 1.1% for 
longer term assets. Th ere  is a 5% surcharge if any 
board member of the bank has a bonus which  ex-
ceeds his or her fi xed remuneration, taking the rates 
to 2.31% and  1.155%. 

 'Uncovered' means assets in excess  of regulatory 
capital, although some other adjustments may be 
possible.  Th e rules governing applicability of the tax 
in structural terms are  complex: in essence they are 
territorial,  i.e.  applying  to banking activities con-
ducted in and from the Netherlands, and seeking  
to limit applicability of the tax to banking activi-
ties if they form  only a minor part of the business 
of a group. Th us with correct structuring  it will 
probably be possible for the Dutch or foreign own-
ers of Netherlands  banking operations to exclude 
non-banking and non-Netherlands assets  from the 
scope of the tax. 

 Th e tax is levied on an annual basis,  being payable 
ten months after compilation of the bank's balance 
sheet.  Proceeds from the tax are expected to be ap-
plied to strengthening  of the banking sector, rather 
than being taken into the general public  purse; but 
the mechanism for this is not entirely clear. 

 Th ere are also taxes on real estate  tax in the Neth-
erlands. An annual tax is charged by municipal 
governments  at rates of 0.1% to 0.3% on the as-
sessed value of property. And there  is also a 6% 

real estate transfer tax, although certain exemp-
tions  are accorded in the case of a corporate reor-
ganization or buy-out. 

  Conclusion  
 As a result of the favorable corporate  tax rules 
described above, the Netherlands is often placed 
into the  same category as off shore and low-tax 
territories when corporate investment  trends 
are analyzed. For example, in a recent study by 
the United  States Congressional Research Servi-
ce 3 comparing the contribution of US multina-
tional companies  in tax and economic terms, the 
Netherlands was examined along with  Bermuda, 
Ireland, Luxembourg and Switzerland. Th is re-
port concluded  that that in 2008, American com-
panies reported earning 43% of overseas  profi ts 
in these fi ve jurisdictions while these operations 
accounted  for around 4% of their foreign work-
force and 7% of their foreign investment.  Th e 
ratio of profi ts reported in these territories rose 
markedly between  2000 and 2002, from 24% of 
total foreign profi ts to 40%. 

 Th ese sorts of statistics when seen  against the 
backdrop of rising public anger at the tax minimi-
zation  strategies used by multinationals have cast 
the Netherlands in a somewhat  negative light in re-
cent months. On the other hand, the country does  
not suff er from the negative perceptions that often 
hang like clouds  over the traditional “off shore” fi -
nancial and business  centers, and, for the moment 
at least, the Dutch Government seems  under no 
pressure to dismantle elements of its corporate tax 
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regime.  Besides, the Government’s recent tax poli-
cies suggest that it  has no intention of doing so, in 
spite of its budgetary challenges.  However, future 
tax policy could depend on which political party 
is  in power, and in this respect the outlook does 
looks somewhat uncertain. 

 ENDNOTES

   1   http://www.imf.org/external/np/ms/2011/032811.

htm   

   2   http://epp.eurostat.ec.europa.eu/cache/ITY_

PUBLIC/2-21052012-BP/EN/2-21052012-BP-EN.PDF   

   3   http://www.fas.org/sgp/crs/misc/R42927.pdf    
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    Topical News Briefi ng: 
The Inevitability of France And Taxes 
 by the Global Tax Weekly Editorial Team 

 France's much-heralded tax credit  for competitive-
ness and employment could potentially put billions  
of euros back in the hands of its small fi rms, which 
tend to account  for the vast majority of companies 
in most economies. However, it  could become an 
expensive white elephant if the Government nulli-
fi es  its benefi ts by continuing to ratchet up the tax 
burden at a rapid  pace. 

 As a result of last year's fi nal fi nance  bill, the French 
National Assembly has already approved EUR20bn 
in  tax rises, split evenly between individuals and 
business. And as the  Government prepares its 2014 
Budget, Prime Minister Jean-Marc Ayrault  ap-
peared on March 8 to explain that an additional 
EUR5bn in new savings  will have to be found in 
order for budgetary targets to be achieved.  One 
billion euros of this will be needed to fi nance the 
CICE scheme,  he said. 

 According to Ayrault, the majority  of the EUR5bn 
in savings will be found on the expenditure side of  
the ledger, through cuts in departmental budgets 
and by reining in  tax breaks, or "les niches fi scal," 
benefi ting wealthy taxpayers –  or, in other words, 
a tax rise. 

 It is commendable that the Government  has ac-
knowledged that it can’t go on spending at the rate 

it  has in the past. However, its recent track record 
suggests that words  will not be matched by ac-
tions. Indeed, there have been a cluster  of tax rises 
announced or taking eff ect in the last few days. On 
March  8, the Government confi rmed that a pro-
posed value-added tax hike on “personal  services” 
(gardening, home tutoring and the like, from 7% 
to  19.6%) will go ahead, albeit later than planned 
on July 1, 2013. A  few days earlier, the Trans-
port Ministry announced that the proposed  heavy 
goods vehicle “eco” tax will enter into force across  
France on October 1, 2013 following a successful 
trial. It also came  to light in the last few days that 
the Government is planning to generate  an addi-
tional EUR3bn from environmental taxation by 
2016, with a substantial  portion of this likely to be 
found from hiking the tax on diesel and  aligning it 
with regular gas. 

 Indeed, the Government appears to  be scratching 
its collective head wondering what it can tax next.  
Last month for example, Digital Economy Minis-
ter Fleur Pellerin revealed  that she intends to have 
a “digital tax” included in the  2014 Budget, tar-
geting internet fi rms which pay very little in tax  
in France but which reap billions of euros in rev-
enues. Just what  form such a tax may take is un-
clear. We only know that Pellerin is  determined to 
“integrate something” into next year’s  fi nance law. 
Perhaps the most desperate proposal so far is the 
one  to tax discarded cigarette butts. Under legisla-
tion introduced in  the French Senate last month, 
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a tax of EUR0.005 per cigarette, or  EUR0.01 cent 
per packet of 20 cigarettes, would be imposed an-
nually  on manufacturers and importers on the basis 
of volumes sold. An estimated  70m cigarette butts 
are disposed of every year in France, which would  

equate to revenues of EUR3.5bn without taking 
money out the pockets  of individuals and entrepre-
neurs. So perhaps this one isn’t  such a daft idea after 
all. Do you get a credit for turning your butts  in to 
the tax offi  ce? 
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      Swiss Withholding Tax Levied 
In Particular On Dividends 
 by Walter H. Boss, Attorney at Law, LL.M. and 
Stefanie Monge, Attorney at Law, LL.M., Poledna 
Boss Kurer AG, Zurich, Switzerland 

 Th e impact of the Swiss Federal Court  decision of 
19.1.2011 (BGE 2C_756/2010) on the declara-
tion process  (reporting procedure) for Swiss with-
holding taxes in national and  international cases. 

  I. Introduction  
 Switzerland levies a 35% withholding  tax  inter 
alia  on dividends distributed by Swiss  joint stock 
companies and limited liability companies to their 
shareholders,  irrespective of whether the sharehold-
ers are Swiss or foreign residents. 1  Under certain 
conditions  the shareholder respectively the benefi -
ciary of the dividend income  can reclaim a partial 
or full refund of the tax withheld. 

 If certain conditions are met, Swiss  joint stock com-
panies and limited liability companies are entitled  
to report the withholding tax on dividends instead 
of eff ectively  paying the tax and the shareholder 
then claiming a tax refund. 2  Taking  into account 
that tax refunds are always subject to a lag of time  
and that the tax refunds do not bear interest, the 
benefi t of the  so-called reporting procedure is that 
the benefi ciary of the dividend  does not lose out 
on any interest. Th e reporting procedure applies 
 inter  alia  in cases of intercompany dividend dis-
tributions by Swiss  resident subsidiaries, provided 

that the parent company holds a qualifying  par-
ticipation in the Swiss subsidiary. 3  Th e reporting  
procedure applies in the domestic context but also 
in international  cases. Additionally, it applies to 
cash dividends and non-cash dividends,  such as 
dividends in kind. Contrary to domestic cases, in 
international  cases the application of the reporting 
procedure requires a prior  authorization from the 
Federal Tax Administration. 

 In its decision of January 19, 2011  the Swiss Fed-
eral Supreme Court applied formal stringency with 
respect  to the requirements of the reporting proce-
dure. 4  As a result  of this court ruling the Swiss Fed-
eral Tax Administration has tightened  its practice 
in this respect. 

  II. Decision Of Th e Federal 
Supreme Court  

 On January 19, 2011 the Federal Supreme  Court 
ruled that the 30 days fi ling deadline as of the divi-
dend due  date applicable in the international re-
porting procedure is an absolute  forfeiture dead-
line. 5  Th e underlying facts of the case at issue  were 
the following: 
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 A Swiss joint stock company (hereinafter “  Swiss  
AG  ”) was wholly owned by an Irish Ltd. since  
January 2, 2006. On June 25, 2007 the ordinary 
shareholders’  meeting of Swiss AG resolved a div-
idend in the amount of CHF14m for  the business 
year starting April 1, 2006 and ending March 31, 
2007.  It was further resolved that the dividend 
due date should be September  25, 2007. On Sep-
tember 18, 2007 Swiss AG fi led form 823B – the  
offi  cial request form regarding the application of 
the reporting procedure –  based on the Swiss-
Irish double taxation treaty with the Federal Tax  
Administration. On February 5, 2008 the Fed-
eral Tax Administration  denied the application of 
the reporting procedure and informed Swiss  AG 
that dividends distributed to the Irish Ltd. were 
subject to the  35% withholding tax. On April 
8, 2008 Swiss AG requested again the  applica-
tion of the reporting procedure for a period of 
three years  with retroactive eff ect as of January 2, 
2008. In addition to this  request, Swiss AG fi led 
form 823C – the offi  cial request form  regarding 
the reporting procedure based on the Savings Tax 
Agreement  between Switzerland and the EU, ef-
fective as of July 1, 2005 6 ,  which contains in ar-
ticle 15 measures equivalent to those laid down  in 
the EU Parent-Subsidiary Directive 7  and  the EU 
Interest & Royalty Directive 8  – as well as forms 
108 and 103. On August 20, 2009  the Federal 
Tax Administration decided that Swiss AG owed 
withholding  tax of CHF4.9m and that the pre-
requisites of the reporting procedure  were not 
met. Th e Federal Tax Administration argued that 
the dividend  at issue became due on September 

25, 2007 and that forms 108 and 103  had not 
been fi led within the 30 days deadline as of the 
dividend  due date. 

 The Federal Supreme Court upheld the  decision 
of the Federal Tax Administration and ruled that 
the 30 days  filing deadline as of the dividend due 
date was an absolute forfeiture  deadline, which 
meant that Swiss AG had forfeited its right to 
apply  the reporting procedure with respect to 
the CHF14m dividend, because  it had not filed 
forms 108 and 103 within 30 days as of Septem-
ber  25, 2007. 

  III. Reporting Procedure In Th e 
Swiss Context  

 In the national context – a  Swiss joint stock com-
pany or a limited liability company pays out  a divi-
dend to a Swiss parent company holding a qualify-
ing participation  (at a minimum 20% of the share 
capital; no holding period is required)  in the Swiss 
subsidiary – the application of the reporting pro-
cedure  does not require a prior authorization from 
the Federal Tax Administration.  Th e Swiss subsid-
iary may simply report the 35% withholding tax on  
the dividend resolved by the shareholders’ meeting 
by fi ling  form 106 within 30 days as of the due date 
of the dividend. 9  

 It should be noted that the shareholders’  meeting 
resolving the dividend can determine a specifi c due 
date or  authorize the board of directors to determine 
the due date of the  dividend. In case no due date is 
determined by either the shareholders’  meeting or 
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the board of directors, the date of the shareholders’  
meeting that resolves the dividend is regarded as the 
due date of  the dividend. Additionally, the Swiss 
subsidiary must fi le within  the same deadline the 
ordinary withholding tax forms, namely form  103, 
110 or 102, depending on whether the Swiss sub-
sidiary is a joint  stock company or a limited liabil-
ity company and whether the dividend  is resolved 
on the occasion of an ordinary or an extraordinary 
shareholders’  meeting. 10  

 Before the Federal Supreme Court had  issued its 
ruling of January 19, 2011, the Federal Tax Ad-
ministration  handled the 30 days fi ling deadline 
in domestic cases rather pragmatically.  However, 
this is not the case anymore. As a result of the Fed-
eral  Supreme Court’s ruling the Federal Tax Ad-
ministration treats  the 30 days fi ling deadline as 
an absolute forfeiture deadline. Hence,  the Swiss 
subsidiary forfeits the right to apply the reporting 
procedure  if form 106 together with the appropri-
ate ordinary withholding tax  form (103, 110 or 
102) is not fi led within 30 days as of the due date  of 
the dividend. Th is means that the Swiss subsidiary 
must pay the  35% withholding tax and the Swiss 
parent company has to apply for  the tax refund. 
No interest is paid on the tax refund. Additionally,  
the Swiss subsidiary owes late payment interest of 
5% on the 35% withholding  tax as of the 30 th  day 
of the dividend  due date until the eff ective pay-
ment date. Moreover, the Federal Tax  Administra-
tion may impose on the Swiss subsidiary a fi ne for 
non-payment  of the 35% withholding tax within 
the 30 days deadline. 

  IV. Reporting Procedure In Th e 
International Context  
 In the international context –  a Swiss joint stock 
company or a limited liability company pays out  
a dividend to a foreign parent company holding 
a qualifying participation  (at a minimum 10% 
respectively 20% respectively 25% of the share 
capital,  depending on the applicable treaty/agree-
ment) in the Swiss subsidiary –  the application of 
the reporting procedure requires a prior authoriza-
tion  from the Federal Tax Administration. If the 
reporting procedure is  requested on the basis of a 
double taxation treaty concluded by Switzerland,  
the Swiss subsidiary must fi le form 823B with the 
Federal Tax Administration. 11  In case the  reporting 
procedure is requested on the basis of the Swiss-US 
double  taxation treaty the correct form to be fi led 
with the Federal Tax  Administration by the Swiss 
subsidiary is form 823. 12  Form 823C is the correct 
form to be fi led  with the Federal Tax Administra-
tion if the reporting procedure is  requested based 
on the Savings Tax Agreement between Switzerland 
and  the EU. 13  Th e aforementioned forms 823B, 
823 and 823C must be fi led  with the Federal Tax 
Administration before the due date of the dividend  
for which the reporting procedure is requested. 

 Th e authorization that the Federal  Tax Adminis-
tration issues based on the aforementioned forms 
is valid  for a period of three years, provided that 
the underlying facts do  not change. An extension 
request should be fi led with the Federal  Tax Ad-
ministration at least 2-3 months before the expiry 
of the authorization. 
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 Th e Swiss subsidiary must report the  35% withhold-
ing tax on the dividend resolved by the shareholders’  
meeting by fi ling form 108 within 30 days as of the 
due date of the  dividend. Again, it must be noted 
that the shareholders’ meeting  resolving the divi-
dend can determine a specifi c due date or authorize  
the board of directors to determine the due date of 
the dividend.  In case no due date is determined, the 
date of the shareholders’  meeting that resolves the 
dividend is regarded as the due date of  the dividend. 
Additionally, the Swiss subsidiary must fi le within  
the same deadline form 103, 110 or 102, depending 
on whether the Swiss  subsidiary is a joint stock com-
pany or a limited liability company  and whether the 
dividend is resolved on the occasion of an ordinary  
or an extraordinary shareholders’ meeting. 14  

 Even before the Federal Supreme Court  had is-
sued the above-mentioned decision of January 
19, 2011, in the  international context the Federal 
Tax Administration required adherence  to the 30 
days deadline as of the dividend due date. Since 
the Federal  Supreme Court’s ruling it is clear that 
this deadline is an  absolute forfeiture deadline, also 
in international cases. Hence,  the Swiss subsidiary 
forfeits the right to apply the reporting procedure  
if form 108 together with the appropriate ordinary 
withholding tax  form (103, 110 or 102) is not fi led 
within 30 days as of the due date  of the dividend. 
Th is means that the Swiss subsidiary must pay 
the  35% withholding tax and the foreign parent 
company has to request  the tax refund. As in do-
mestic cases, no interest is paid on the tax  refund. 
Additionally, as mentioned above with respect to 

domestic  cases, the Swiss subsidiary owes late in-
terest of 5% on the 35% withholding  tax as of the 
30 th  day of the due date  of the dividend until the 
eff ective payment date. Moreover, the Federal  Tax 
Administration may impose on the Swiss subsid-
iary a fi ne for non-payment  of the 35% withhold-
ing tax within the 30 days deadline. 

  V. Conclusions  
 Strict adherence to the 30 days fi ling  deadline as of 
the dividend due date – whether in the domestic  
or in the international context – is crucial in order 
for the  Swiss subsidiary not to forfeit the right to 
apply the reporting procedure.  As a result of the 
Federal Supreme Court’s ruling the Federal  Tax Ad-
ministration treats the 30 days fi ling deadline as an 
absolute  forfeiture deadline, both in the domestic 
and international cases.  Hence, it is of crucial im-
portance that the Swiss subsidiary fi les  the respec-
tive form (106 or 108) together with the ordinary 
withholding  tax form (103, 110 or 102) within 30 
days as of the dividend due date.  Additionally, in 
international cases attention must be paid to the  
fact that the application of the reporting procedure 
requires a prior  authorization from the Federal Tax 
Administration. Th e request (form  823B, 823 or 
823C) must be fi led with the Federal Tax Adminis-
tration  before the dividend due date. 

 Shareholders of a Swiss subsidiary  should pay spe-
cial attention to the due date of the dividend re-
solved  on the occasion of the shareholders’ meet-
ing, since the dividend  due date triggers the 30 days 
fi ling deadline. 
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 Finally, it should be noted that if  the respective with-
holding tax forms are sent to the Federal Tax Ad-
ministration  with the Swiss mail, it is recommended 
to send them by registered  mail. Should they be sent 
from abroad, it is advisable to send them  to the Fed-
eral Tax Administration by courier service. 

 ENDNOTES

   1  Art. 4, para. 1, sub-para.  b of the Federal Act on 

Withholding Tax of October 13, 1965, as amended  

(“  FWTA  ”). Dividend distributions  by Swiss resident 

cooperatives are also subject to the 35% withholding  

tax. The comments herein are limited to Swiss joint 

stock companies  and limited liability companies.  

   2  Art. 20 FWTA; Art. 24-26a  of the Ordinance on the With-

holding Tax of December 19, 1966, as amended  (“  OWT  ”).  

   3  Art. 26a OWT.  

   4  BGE 2C_756/2010.  

   5  BGE  2C_756/2010.  

   6  Agreement between the European  Community and 

the Swiss Confederation providing for measures 

equivalent  to those laid down in Council Directive 

2003/48/EC on taxation of  savings income in the 

form of interest payments.  

   7  Council Directive 90/435/EECof 23 July  1990 on the 

common system of taxation applicable in the case 

of parent  companies and subsidiaries of different 

Member States.  

   8  Council Directive 2003/49/EC July 2003  on the com-

mon system of taxation applicable to interest and 

royalty  payments made between associated compa-

nies of different Member States.  

   9  Art. 26a OWT; Merkblatt der  ESTV betreffend Ge-

such statt Entrichtung der Verrechnungssteuer für  

Dividenden aus Beteiligungen im schweizerischen 

Konzernverhältnis,  Stand 30 Juni 2002.  

   10  Joint stock  company: dividend resolved on the occa-

sion of an ordinary shareholders‘  meeting: form 103; 

Joint stock company: dividend resolved on the occa-

sion  of an extra-ordinary shareholders‘ meeting: form 

102; limited  liability company: dividend resolved on 

the occasion of an ordinary  shareholders’ meeting: 

form 110; limited liability company:  dividend resolved 

on the occasion of an extra-ordinary shareholders’  

meeting: 102.  

   11  Kreisschreiben Nr. 6 der  ESTV betreffend Meldever-

fahren bei schweizerischen Dividenden aus  wesentli-

chen Beteiligungen ausländischer Gesellschaften vom 

22.  Dezember 2004, Code-section 3, para. b.  

   12  Kreisschreiben Nr. 6 der ESTV betreffend  Meldever-

fahren bei schweizerischen Dividenden aus wesentli-

chen Beteiligungen  ausländischer Gesellschaften 

vom 22. Dezember 2004, Code-section  3, para. a.  

   13  Kreisschreiben  Nr. 10 der ESTV betreffend Meldever-

fahren bei schweizerischen Dividenden  aus wesentli-

chen Beteiligungen ausländischer Gesellschaften ba-

sierend  auf Art. 15 Absatz 1 des Zinsbesteuerungsab-

kommens mit der EG (Ergänzung  zu Kreisschreiben 

Nr. 6 vom 22.12.2004) vom 15. Juli 2005.  

   14  Joint stock company: dividend resolved  on the occa-

sion of an ordinary shareholders‘ meeting: form 103;  

Joint stock company: dividend resolved on the occa-

sion of an extra-ordinary  shareholders‘ meeting: form 

102; limited liability company:  dividend resolved on 

the occasion of an ordinary shareholders’  meeting: 

form 110; limited liability company: dividend resolved 

on  the occasion of an extra-ordinary shareholders’ 

meeting: form  102.   
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      Transfer Pricing In The 
European Union 
 by Michael G Bell, Editor-in-Chief, 
Global Tax Weekly 

 Introduction 
 Tax is not an offi  cial "competency"  of the Europe-
an Union (EU), with the exception of VAT. None-
theless,  the European Commission has concerned 
itself with certain aspects  of taxation, by agreement 
of the Council ( i.e . the  ruling body of the EU, 
made up of the heads of government of the mem-
ber  states) or at its request. One of those respects is 
transfer pricing. 

 All member states accept the Transfer  Pricing 
Guidelines of the Organisation for Economic 
Cooperation and  Development (OECD) and its 
insistence on "arm's length prices" as  a basis for 
their national transfer pricing regimes, but the re-
gimes  themselves diff er widely, and it often hap-
pens that two or more member  states arrive at 
diff erent "arm's length prices," and make transfer  
pricing adjustments accordingly, with the result 
that the enterprise  concerned suff ers double taxa-
tion or possibly triple taxation in the  case of a tri-
angular chain of transactions, thus defeating the 
intention  of double taxation treaties between the 
countries involved. 

 It is in this respect that the European  Commis-
sion has set out to create a mechanism for resolving 
over-taxation  of enterprise profi ts. 

 Th e Arbitration Convention 

 Th e Commission's main answer to the  problem of 
over-taxation is the Arbitration Convention. 1  Says 
the Commission: 

  Th e EU Arbitration Convention  establishes a pro-
cedure to resolve disputes where double taxation  
occurs between enterprises of diff erent Member 
States as a result  of an upward adjustment of prof-
its of an enterprise of one Member  State. Whilst 
most bilateral double taxation treaties include a 
provision  for a corresponding downward adjust-
ment of profi ts of the associated  enterprise con-
cerned, they do not generally impose a binding 
obligation  on the Contracting States to eliminate 
the double taxation. Th e Convention  provides 
for the elimination of double taxation by agree-
ment between  the contracting states including, if 
necessary, by reference to the  opinion of an in-
dependent advisory body. Th e Convention thus 
improves  the conditions for cross-border activi-
ties in the Internal Market.  

 Tax treaties, the Arbitration Convention  and 
other supra-national regulations make use of the 
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concepts of "competent  authority" and "mutual 
agreement procedure." Th e competent authority  
of a member state is usually the Finance Minister 
or equivalent, or  of course, in practice, an offi  cial 
with delegated authority. Th e  mutual agreement 
procedure is intended to result in agreement be-
tween  two or more member states on a basis for 
fair allocation of taxing  rights which is acceptable 
to the enterprise concerned. And often  it does, 
but when it does not, the Arbitration Convention 
comes into  play. 

 Says the Commission: 

  Th e origin of the Arbitration  Convention was 
the Commission's 1976 proposal for a direc-
tive to eliminate  double taxation in the case of 
transfers of profi ts between associated  enterprises 
in diff erent Member States (Offi  cial Journal C 
301 of  21 December 1976) and the White Pa-
per of 1985 on the completion of  the Internal 
Market. After long negotiations in the Council, 
the Commission  proposal was transformed from 
a Directive into an inter-governmental  Conven-
tion and it was signed on 23 July 1990 (Conven-
tion 90/436/EEC  on the elimination of double 
taxation in connection with the adjustment  of 
profi ts of associated enterprises). Th e Arbitration 
Convention  was initially in force from 1 January 
1995 until 31 December 1999  for a period of fi ve 
years. Several months before the expiration of  the 
fi rst fi ve-year application period of the Arbitra-
tion Convention,  the Council adopted a Proto-
col to the Arbitration Convention that  provides 

for an automatic extension of the Convention by 
periods of  fi ve years unless a Contracting State 
opposes. Th is Protocol of 25  May 1999 amends 
the Convention of 23 July 1990 on the elimina-
tion  of double taxation in connection with the 
adjustment of profi ts of  associated enterprises. 
Th is Protocol was, in spite of its timely  signature, 
only ratifi ed by all 15 Member States in 2004 and 
the Arbitration  Convention re-entered into force, 
with retroactive eff ect from 1 January  2000, on 1 
November 2004.  

 Member states accessing to the EU  after 2004 
joined the Convention as part of the accession pro-
cess,  so it applies to all 27 member states of the EU. 

 Th e Convention sets out procedures  and time pe-
riods for resolution of unresolved disputes that are 
submitted  to it: 

  . . . an enterprise .  . . may, irrespective of the rem-
edies provided by the domestic law  of the Con-
tracting States concerned, present its case to the 
competent  authority of the Contracting State of 
which it is an enterprise or  in which its perma-
nent establishment is situated. Th e case must be  
presented within three years of the fi rst notifi ca-
tion of the action  which results or is likely to re-
sult in double taxation . . . Th e  enterprise shall at 
the same time notify the competent authority if  
other Contracting States may be concerned in the 
case. Th e competent  authority shall then without 
delay notify the competent authorities  of those 
other Contracting States. 
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 If  the complaint appears to it to be well-found-
ed and if it is not itself  able to arrive at a satis-
factory solution, the competent authority  shall 
endeavor to resolve the case by mutual agree-
ment with the competent  authority of any other 
Contracting State concerned, with a view to  the 
elimination of double taxation . . . Any mutu-
al agreement reached  shall be implemented ir-
respective of any time limits prescribed by  the 
domestic laws of the Contracting States con-
cerned. If the competent  authorities concerned 
fail to reach an agreement that eliminates the  
double taxation . . . within two years of the date 
on which the case  was fi rst submitted to one of 
the competent authorities . . . they  shall set up 
an advisory commission charged with deliver-
ing its opinion  on the elimination of the double 
taxation in question.  

 Th e Commission has issued a Code of  Conduct 2  
which covers aspects of the mutual agreement pro-
cedure and  the establishment and workings of the 
advisory commission. 

  Th e advisory commission  will normally consist 
of two independent persons of standing in ad-
dition  to its Chairman and the representatives of 
the competent authorities.  For triangular cases, 
where an advisory commission is to be set up  
under the multilateral approach, Member States 
will have regard to  the requirements of Article 
11(2) of the Arbitration Convention, introduc-
ing  as necessary additional rules of procedure, to 
ensure that the advisory  commission, including 

its Chairman, is able to adopt its opinion by  a 
simple majority of its members. 

 Th e  advisory commission will be assisted by a 
secretariat for which the  facilities will be pro-
vided by the Member State that initiated the  
establishment of the advisory commission un-
less otherwise agreed by  the Member States 
concerned. For reasons of independence, this 
secretariat  will function under the supervision 
of the Chairman of the advisory  commission. 
Members of the secretariat will be bound by the 
secrecy  provisions as stated in Article 9(6) of 
the Arbitration Convention.  

 Each member state nominates fi ve "independent  
persons of standing" and they jointly constitute 
a panel from which  the members of the advisory 
commissions are drawn. Curiously, the  code of 
conduct does not include any time-frames for the 
deliberations  of an advisory commission. 

 Th e Company Tax Study 
 Despite the neatness and thoroughness  of the Arbi-
tration Convention, it is not clear that it has been 
very  eff ective in dealing with the perceived prob-
lems of over-taxation.  In its 2001 Company Tax 
Study 3 , the Commission identifi ed the increasing 
importance of  transfer pricing tax problems as an 
Internal Market issue: 

  although all Member States  apply and recog-
nize the merits of the OECD "Transfer Pricing 
Guidelines  for Multinational Enterprises and Tax 
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Administrations," the diff erent  interpretations 
given to these Guidelines often give rise to cross  
border disputes which are detrimental to the 
smooth functioning of  the Internal Market and 
which create additional costs both for business  
and national tax administrations.  

 Said the Commission in the Study: 

  In the area of transfer  pricing, the tax problems for 
cross-border economic activity in the  Internal Mar-
ket have increased over the past years and are still 
growing.  Th e problems consist essentially in high 
compliance costs and potential  double taxation for 
intra-group transactions. A diffi  culty, according  to 
business representatives, is that the transfer prices 
which are  calculated for tax purposes often no lon-
ger serve any underlying commercial  rationale in 
the Internal Market. Th ere is in particular an in-
creasing  practice among larger companies to adopt, 
in EU intra-group trade,  standard "euro" transfer 
prices for intermediate products, regardless  of the 
production facility from which the goods are pur-
chased within  the group. 

 Th ere is also a tendency  among Member States, 
fearing manipulation of transfer prices, to im-
pose  increasingly onerous transfer pricing docu-
mentation requirements.  Moreover, the applica-
tion of the various methods for determining the  
"correct" ( i.e.  "arm's length") transfer price for  a 
determined intra-group transaction is becoming 
increasingly complex  and costly. New technolo-
gies and business structures (which imply  more 

emphasis on intangibles) cause growing diffi  -
culties to identify  the comparable uncontrolled 
transactions often required for establishing  the 
arm's length price. In addition, there are sub-
stantial divergences  in the detailed application of 
transfer pricing methods between Member  States. 
Th e same holds for their implementation of the 
relevant OECD  guidelines. EU businesses there-
fore face uncertainty as to whether  their transfer 
prices will be accepted by the tax administrations  
upon a subsequent audit. Th e study indicates that 
the combined eff ect  of these diffi  culties for com-
panies can be a signifi cant increase  in compliance 
cost for international activities. 

 Double taxation in transfer pricing occurs  when 
the tax administration of one Member State uni-
laterally adjusts  the price put by a company on 
a cross-border intra-group transaction,  without 
this adjustment being off set by a corresponding 
adjustment  in the other Member State or States 
concerned. While inquiries made  by the Commis-
sion services among Member States suggest that 
the number  of transfer pricing disputes between 
Member States is fairly limited,  a survey of multi-
national companies published by the accounting 
fi rm  Ernst & Young reports a signifi cant number 
of instances of double  taxation arising from trans-
fer pricing adjustments. Th is is consistent  with rep-
resentations made by business representatives, who 
complain  moreover that the cost and time relating 
to the current dispute settlement  procedures are 
often too high for enterprises with the result that  
it is often less costly to accept the double taxation.  
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 It's not clear that the situation  has improved in the 
last ten years. In fact, the increasing complexity  of 
MNC structures, the more aggressive attitudes of 
fi scal authorities,  and the concomitant loss of trust 
between enterprises and governments  have militat-
ed in the opposite direction. 

 Th e Joint Transfer Pricing Forum 
 In order to deal with such problems,  the Com-
mission created the EU Joint Transfer Pricing Fo-
rum (JTPF) 4 , which assists and advises the Euro-
pean Commission on transfer  pricing tax matters, 
and appears to have made useful contributions  to 
the ongoing transfer pricing debate. Th e JTPF, an 
expert group,  was set up by the Commission in 
October 2002. 

 Th e Forum's recent work is summed  up in a Com-
munication 5  issued by the Commission in late 
2012, and mentioned in  particular a Report on 
Small and Medium Enterprises and Transfer Pric-
ing  and a Report on Cost Contribution Arrange-
ments on Services not creating  Intangible Property. 

 Th e former addresses specifi c considerations  on 
transfer pricing for small and medium enterprises 
in the EU and  the other addresses a particular intra 
group arrangement known as  a cost contribution 
arrangement. Says the Forum: 

  Small and medium enterprises  (SMEs) face par-
ticular diffi  culties as a result of their lack of knowl-
edge,  experience of the subject and resource avail-
ability. Tax administrations  also face challenges 

when dealing with SMEs as they need to strike  
a balance between applying their tax policy in 
an even handed manner  taking into account 
available own resources and cost benefi t con-
siderations  and avoiding undue administrative 
burden and unnecessary tax confl icts  for SMEs 
and among tax administrations. Recognizing the 
central role  of SMEs in the EU economy, the 
JTPF undertook an eff ort to examine  the chal-
lenges and present proposals to improve - from a 
transfer  pricing perspective - the environment in 
which SMEs operate. Although  transfer pricing 
is not an issue for a huge proportion of SMEs, 
the  absolute number of undertakings thus con-
cerned may be quite high.  Th e report gives vari-
ous recommendations for a more uniform way 
to  consider the specifi c requirements for SMEs 
in the context of transfer  pricing. It addresses the 
diff erent stages of SME's compliance with  trans-
fer pricing. In relation to the defi nition of SME, 
the report  clarifi es that its aim is not to agree on 
a common defi nition of SMEs  for tax purposes. 
However, it recommends that MSs build on the 
criteria  already used in Commission Recommen-
dation 2003/361/EC4 (balance sheet  total, turn-
over, number of employees) when considering 
how to defi ne  an SME. 

 Regarding compliance  with transfer pricing rules, 
the report contains best practices and  recom-
mended guidelines with respect to pre-audit, au-
dit and dispute  resolution. It supports the princi-
ple of proportionality as a sound  approach when 
considering the needs of SMEs, the requirements 
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of tax  administrations and the ability of SMEs to 
meet these requirements.  For the pre-audit stage 
the report recommends ensuring an informa-
tion  point accessible for SMEs and raising SMEs' 
awareness of processes  that provide certainty in 
advance. Further it invites MS to develop  sim-
plifi cation measures to reduce SMEs compliance 
burden. For the  audit stage the report recom-
mends considering pragmatic solutions  which 
may be based on other MS experiences and pre-
vious JTPF reports.  When SMEs are audited, 
they should receive appropriate treatment.  In 
the area of dispute resolutions the report recom-
mends encouraging  fast track dispute resolution 
for non-complex low value SME claims  and to 
exploring and implementing auditor to auditor 
contact in the  framework of Mutual Agreement 
Procedures (MAP) and the Arbitration  Conven-
tion. Th e report concludes by recognizing SMEs' 
particular needs  as regards complying with trans-
fer pricing rules. It concludes that  its fi ndings and 
recommendations rely on the application of pro-
portionality  backed by a fl exible implementation 
of that principle. Monitoring  the eff ects of the 
measures recommended by the report and imple-
mented  by MS when dealing with SMEs will be 
a future action for the JTPF.  

 As regards Cost Contribution Arrangements,  the 
Forum says: 

  Cost Contribution Arrangements  (CCAs) on ser-
vices are commonly used as a cost-eff ective means 
for  MNEs to carry out the group's activities. Th e 

business decision to  have recourse to a CCA 
can be justifi ed by various reasons,  e.g .  reasons 
of economies of scale, sharing of risks, skills or 
resources.  To avoid duplication of the work cur-
rently undertaken by the OECD  on transfer pric-
ing aspects of intangibles, the JTPF's work focus-
es  on CCAs on services not creating Intangible 
Property (IP). Th e report  fi rst elaborates on the 
diff erent concepts underlying CCAs and Intra  
Group Services (IGS). 

 Th e emphasis  of the report is on how most expe-
diently a reviewer can conclude that  the ALP has 
been applied to CCAs on services not creating IP. 
For  this purpose the report presents the general 
features for determining  whether a CCA is consis-
tent with the ALP. It also provides a list  of informa-
tion items that should meet the requirements of 
most reviewers  when determining whether a CCA 
can be regarded as arm's length. Certain  aspects 
are addressed more specifi cally as  e.g.  the  expected 
benefi t test, allocation keys that may be used for 
determining  each participant's contribution, ways 
to measure contributions in  kind, the treatment 
of cases where costs referred to are those initially  
budgeted rather than those actually incurred, as 
well the possible  application of accounting stan-
dards generally used throughout the  group. Th e 
importance of the report regarding CCAs on ser-
vices not  creating intangible property is increased 
by the fact that it supplements  the existing guid-
ance on low value adding intra group services 
(JTPF  IGS Guidelines) and completes the JTPF’s 
work on intra group  services. 
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 Th e report concludes  that compliance with its 
recommendations, in most cases falling within  its 
scope, will facilitate the evaluation and make it 
easier for tax  administrations to accept that the 
ALP has eff ectively been applied.  Th e JTPF will 
monitor the eff ect of these guidelines regularly.  

 Th e Commission quickly endorsed the  JTPF's work 
and conclusions, and invited the Council to endorse 
the  two reports, so that member states would "imple-
ment practices that  are in line with the approaches and 
procedural considerations contained  in the Report in 
their national legislation or administrative rules." 

 But there is no sign of a Directive  or an additional 
Convention that would give teeth to these and oth-
er  recommendations from the Forum. Th e Com-
mission can propose as much  as it wants, but it is 
the Council that disposes. 

 Conclusion 
 It is not clear where the EU will  go from here. Th e 
Commission has tackled various tax-related agen-
das  without much success, notably including the 
Common Consolidated Community  Tax Base 
(CCCTB), and is now presumably fi xated by Base 
Erosion and  Profi t Shifting (BEPS). 

 Despite wild suggestions for unitary  or formulary 
taxation emanating from commentators world-
wide, the OECD  itself says that transfer pricing 
is the only realistic tool there  is to combat BEPS. 
Yet the EU has no power to control the transfer  
pricing behavior of companies; all it can do it 
try to pick up the  pieces afterwards. And since 
the prevailing belief is that MNCs are  driving 
a horse and cart through national tax-gathering 
techniques,  it seems hardly likely that tinkering 
with transfer pricing methods  will make much 
diff erence, or that the EU has any real motiva-
tion  to go yet further to prevent double taxation 
of enterprises. 

 ENDNOTES

   1   http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?

uri=OJ:C:2009:322:0001:01:EN:HTML   

   2   http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?

uri=CELEX:41990A0436:en:HTML   

   3   http://ec.europa.eu/taxation_customs/resources/

documents/company_tax_study_en.pdf   

   4   http://ec.europa.eu/taxation_customs/taxation/

company_tax/transfer_pricing/forum/index_en.htm   

   5   http://ec.europa.eu/taxation_customs/resources/

documents/taxation/company_tax/transfer_pricing/

forum/jtpf/2012/2012-09_com516_en.pdf    
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      Topical News Briefi ng: The Swiss 
Have A Message For You 
 by the Global Tax Weekly Editorial Team 

 Th e Swiss government has been dealt  two blows by 
the country’s citizens recently, fi rst when a refer-
endum  voted through curbs on executive pay, and 
secondly when a petition  gathered the necessary 
votes to put a ban on the country’s “fl at  tax” regime 
to another referendum, although this likely won’t  
be until 2015. See our stories below. 

 In what doesn’t seem to be a  coincidence, the Eu-
ropean Parliament has succeeded in placing tight  
curbs on bankers’ bonuses, against fi erce resistance 
from the  UK. From one perspective, that is just an-
other piece of “City-bashing”  by the Continentals, 
similar to the fi nancial transactions tax and  other 
attempts to weaken the UK’s pre-eminence in fi -
nancial  aff airs. 

 But there’s something more going  on. Th ere is a 
considerable anti-fat-cat head of steam among aver-
age  people. Th e Swiss are not given to anti-business 
hysteria, so their  behavior has to be taken seriously 

as a bellwether of a deep-seated  malaise. Th ere are 
periodic “fat-cat” pogroms, but this  particular one 
originated of course in the debt crisis in 2008, and  
is linked to such anti-capitalist movements as “los 
indignados”  in Spain and the “occupy” movement 
that for a while dominated  the media in New York 
and London from 2010 onwards. 

 It’s easy to dismiss such manifestations  of popu-
lar discontent as temporary, to be forgotten next 
time the  good times roll. In the USA, perhaps, that 
attitude is sustainable,  but not in Europe, where 
youth unemployment levels are scary, and  the con-
tinent’s economies seem to be set in permafrost. 
With  Brussels, egged on by the Parliament, seem-
ingly set on producing endless  reams of anti-busi-
ness legislation (totally at odds with the gung-ho  
rhetoric of the EU’s nominal leaders, who live in 
their imagination  on a completely diff erent planet) 
it is diffi  cult to see how Europe  is going to pick 
itself up from the fl oor. 

 “Animal spirits,” intones  John Maynard Keynes. 
Hmmm. We’ll see! 
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         Limiting the Deduction for 
Multinational Interest Expense: 
The Importance of Global Norms 
 By Marlin Risinger, Tax Counsel International 
at General Electric Co., London 

 Th is article is entirely the author’s  fault. 

 Marlin Risinger examines international  tax reform 
that would limit the deductibility of interest pay-
ments  made by U.S. parent companies of multina-
tional groups on debt issued  to unrelated lenders. 

 Th is is Part Two of the article. Part  One appeared in 
last week's issue of Global Tax Weekly, 

 Th e Kleinbard Argument, Ctd 
 To recap, Kleinbard’s argument  predicts the follow-
ing three important phenomena: 
   (1) Cross-border assets prices do  not refl ect a 

capitalization of double-dip tax benefi ts. 
   (2) In pursuit of economic rents,  MNCs will substi-

tute off shore investment for onshore investment, 
since  only the former generate such rents. 

   (3) MNCs’ pursuit of this  arbitrage strategy 
will signifi cantly reduce tax collections from  
MNCs in their home countries, where the 
interest expense on external  debt incurred to 
fund off shore investment is deducted.   

 We turn, then, to the fi rst of these  three predictions. 
Th is author is not aware of any academic, empiri-
cal  analysis of the precise issue under consideration,  

i.e. ,  whether the prices paid by MNCs for off shore 
investment are aff ected  by the opportunity to gain 
double-dip benefi ts from interest expense.  Th ere is, 
however, literature on the more general issue of the 
success  or failure rate of mergers and acquisitions, 
including cross-border  acquisitions, and this litera-
ture seems to cast signifi cant doubt  on Kleinbard’s 
argument that economic rents of any sort are  com-
monplace in cross-border M & A. 64  

 Th e key fact that emerges from this  literature is 
that all M & A, and in particular cross-border M 
&  A, is very hard to execute successfully. Empiri-
cal studies have estimated  the "failure" rate for M 
& A transactions at anywhere between  60 percent 
and 80 percent. 65  Th ere  is a long list of reasons 
for this high failure rate, including the  failure to 
follow through with post-acquisition integration 
and incompatibilities  in business cultures between 
the target company and the acquirer.  But as one 
prominent academic analyst of M & A transactions 
explains,  "fundamentally the fi rst reason [for fail-
ure] is overpayment." 66  Purchase price premiums 
of 30 percent  to 50 percent for target companies 
are common in M & A transactions,  as measured 
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by the excess paid for the target company over the 
market  value of the company immediately before 
the acquisition commenced. 67  

 Why do purchasers so commonly overpay  for tar-
get companies? Again, there are various explana-
tions, including  the problem of CEOs on the buy 
side who are too confi dent about their  acquisition 
strategies and are unwilling to walk away when 
the price  gets too high. 68  Often, according to the 
literature, the rationale for the  potential deal is 
"synergies" that the acquirer believes will be cre-
ated  by the acquisition. Some of these synergies 
are unique, such as the  combination of particular 
technologies or other intangibles that the  buyer 
and target companies have in order to generate 
new profi ts or  enhance existing profi ts. But more 
often, the synergies are of the  "plain vanilla" vari-
ety, for example the opportunity to reduce head-
count,  eliminate redundancies, simplify sourcing 
or consolidate marketing  strategies. Frequently, it 
appears, the value of these ordinary synergies  is in-
cluded in the purchase price agreed for the deal. In 
brief, buyers  frequently overpay by giving the value 
of such synergies to the sellers. 69  

 Obviously, this evidence that M &  A often fails 
because of overpayment, and that ordinary syner-
gy values  are frequently capitalized in target prices, 
does not prove that buyers  are paying the value 
of double-dip tax planning to sellers. However,  it 
surely does raise a serious question about Klein-
bard’s argument  that economic rents attributable 
to such planning are common in cross-border  M 

& A, and it at least suggests that tax synergies in 
cross-border  acquisitions are capitalized. It is, af-
ter all, hard to think of a  cost-reduction synergy 
that is more "ordinary" than the reduction  of local 
country tax on target company profi ts through off -
shore tax  planning for cross-border M & A. Such 
planning strategies are  well known, in all their per-
mutations, to any competent M & A  tax adviser 
on either the buyer or seller side and are also ev-
eryday  matters for the tax staff s of the acquirer and 
target themselves.  Learning on such structures is 
found everywhere—in professional  tax journals, 
M & A tax treatises, tax news reports, hand-outs  at 
tax conferences, and specialized tax pitches off ered 
by advisory  fi rms. 

 It is worth noting in this context  that the evidence 
of low eff ective tax rates on off shore income of  U.S. 
MNCs 70  is not inconsistent with the argument 
that profi ts  on purchased off shore investment are 
subject to normal "real" or "total"  tax rates. As ex-
plained previously, implicit tax is not recorded as  
"tax" for purposes of measuring eff ective tax rates, 
and so the presence  of a low nominal eff ective tax 
rate is not evidence that there is  no implicit tax. If 
an investor purchases a municipal bond, his or  her 
nominal tax rate will be zero, but the real tax rate 
will be much  closer to the tax rate on other income. 
And since the adoption of  FAS 142 for U.S. GAAP 
purposes, which eliminated the annual charge  for 
goodwill amortization, the impact of overpayment 
for target companies  has disappeared not only from 
the tax line but from the annual P &  L altogether 
(except in the case of impairments). 
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 Second, the likelihood that real eff ective  tax rates 
on off shore investments acquired by purchase are 
much higher  than nominal tax rates on such in-
vestment does not mean that there  are not other 
sources of off shore profi ts that in fact do bear low  
real tax rates. Th ere has been much discussion in 
recent years about  the possibility that MNCs en-
gage in profi t shifting from their domestic  opera-
tions to low-tax off shore structures through tax 
planning strategies  involving the development of 
valuable domestic intangibles and the  migration 
of such intangibles off shore. 71  To the extent that 
such concerns about intangibles planning  are well 
founded, there may indeed be signifi cant amounts 
of off shore  profi ts bearing low real tax rates. But 
such profi ts may have little  to do with purchased 
off shore investment and the double dipping of  in-
terest expense. MNCs that are most likely to engage 
in off shore  intangibles tax planning may be those 
with lower amounts of external  debt, because such 
high-value intangibles generate signifi cant cash  
fl ows that make external borrowing unnecessary. 72  

 Th e second prediction in Kleinbard’s  argument is 
that U.S. MNCs will prefer off shore investments 
over onshore  investments, because only in the for-
mer can they earn rents from the  tax arbitrage that 
arises from the combination of the U.S. interest  de-
duction and off shore tax planning. As previously 
explained in this  article, the evidence for this claim 
is poor. 73  In a recent article, Harry Grubert exam-
ines the behavioral  responses of U.S. MNCs to 
the declining eff ective tax rates on off shore  invest-
ment. 74  As he explains, his data indicates that the 

average  eff ective tax rate has dropped from about 
21 percent in 1996 to about  16 percent in 2004. 75  
Grubert  interprets the evidence to show that U.S. 
MNCs have shifted  profi ts  from  the United States 
to off shore in response to this declining off shore  
ETR, largely in connection with tax planning re-
lated to high-value  intangibles, but he fi nds no evi-
dence that there has been a shift  of  investment  from 
onshore to off shore in response  to the decline in 
off shore ETRs. 

 Th is latter conclusion is consistent  with the fi ndings 
of another frequently cited article in which Mihir  
Desai, Fritz Foley and James Hines, Jr. perform an 
empirical study  of the pattern of off shore and on-
shore investment by U.S. MNCs and  conclude that 
off shore investment does not  substitute  for  onshore 
investment but rather  complements  it. 76  According  
to their analysis, "[f ]irms that expand their foreign 
operations simultaneously  expand their domestic 
operations. … Th ere is evidence that  growing for-
eign investment is associated with growing domes-
tic capital  accumulation, employment, R & D, and 
exports to related parties." 77  

 Finally, Matthew Slaughter at Dartmouth’s  Tuck 
School of Business has studied the investment 
patterns of U.S.  MNCs and concluded that U.S. 
MNCs remain very predominantly U.S.-orient-
ed  business groups. 78  Slaughter points to various 
evidence to support  this conclusion, including 
the following: 

   U.S. jobs are 67 percent of  global employment 
by U.S. MNCs. 
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   U.S. output is 70 percent of  global output by 
U.S. MNCs. 
   U.S. capital investment is 73  percent of global 
capital investment by U.S. MNCs. 
   U.S. R & D is 84 percent  of global R & D by 
U.S. MNCs. 79    

 Th e cumulative eff ect of this evidence  is to raise a se-
rious question about whether U.S. MNCs are shift-
ing  investment from onshore to off shore in pursuit 
of "rents," as predicted  by Kleinbard’s argument. 

 Finally, Kleinbard’s argument  predicts that tax col-
lections from U.S. MNCs should be in serious  
decline because of the clear economic advantages 
of the tax arbitrage  that exists when MNCs bor-
row domestically and invest off shore. As  Kleinbard 
expresses the point, "[i]n a world where stateless 
income  can be earned, the end result would be 
a zeroing-out of the fi rm’s  domestic tax base." 80  
Kleinbard likely  is exaggerating his position here 
for rhetorical eff ect, but the general  point is none-
theless a clear implication of his argument—if  
U.S. MNCs are engaged in tax arbitrage to earn 
economic rents in respect  of off shore investment, 
we should see a signifi cant impact on U.S.  tax col-
lections from U.S. MNCs. Th e evidence for this 
claim, however,  is not obvious. 

 It is well known that corporate tax  receipts in the 
United States declined signifi cantly from the 1950s  
to the 1970s as a percentage of total tax receipts and 
as a percentage  of GDP. 81  Since the early 1980s (the 
period of globalization of business),  however, there 

has been no overall decline in these percentages in  
the United States or in the OECD generally. 82  In 
the United  States, the fi gures make clear that the 
percentages swing quite signifi cantly  from year to 
year, but the pattern is very obvious—the percent-
ages  are high when the U.S. economy is growing, 
and the percentages are  low when the economy is 
in recession. Indeed, the years immediately  before 
the beginning of the 2008 recession in the United 
States were  a high-water mark for the percentages 
in the 30 years since the early  1980s. 

 One might wonder whether tax collections  from 
U.S. MNCs have declined, even if tax collections 
from U.S. corporations  overall have remained 
steady,  83  but this  does not seem to be the case. 
In 1994 U.S. MNCs paid approximately  45 per-
cent of the total U.S. corporate income tax paid 
for the year,  and in 2008 they paid approximately 
59 percent of the total, an increase  from 1994 of 
32 percent. 84  It  is interesting to note that the to-
tal global assets reported by U.S.  MNCs on their 
1994 tax returns were approximately 47 percent 
of total  global assets of all U.S. corporations, and 
by 2008 this had increased  to approximately 55 
percent, an increase of 17 percent. Th at is, the  
percentage of total corporate tax collected from 
U.S. MNCs not only  increased between 1994 and 
2008, but increased more rapidly than their  share 
of total global assets increased, suggesting that U.S. 
MNCs  were making a larger rather than a smaller 
percentage contribution  to U.S. corporate tax col-
lections relative to their global size—the  reverse of 
Kleinbard’s prediction. 85  

36



 To recap, Kleinbard’s argument  predicts three 
phenomena: 
   (1) Th e profi ts created by the tax  arbitrage of 

onshore interest deductions combined with 
off shore tax  planning are not capitalized in 
the purchase price of off shore assets;  there is 
no implicit tax on such profi ts. 

   (2) In pursuit of such noncompetitive  profi ts or 
rents, U.S. MNCs will shift investment from 
onshore to  off shore. 

   (3) U.S. tax collections from U.S.  MNCs will 
decline as a result of this shift in investment 
combined  with the tax arbitrage.   

 Th e evidence, however, while certainly  not con-
clusive, indicates that the reverse of these three 
claims is  true: 
   (1) Th e profi ts created by the combination  of 

U.S. interest deductions and off shore tax 
planning are an ordinary  synergy, exactly the 
sort of synergy that buyers in M & A transac-
tions  capitalize in the price paid to sellers. Th e 
nominal tax on off shore  profi ts may be low, 
but the real tax is likely to be much higher. 

   (2) U.S. MNCs are not substituting  off shore invest-
ment for onshore investment and in fact remain 
predominantly  U.S.-focused business groups. 

   (3) U.S. tax collections from U.S.  MNCs have not 
decreased during the last 30 years, the period of 
globalization,  and instead may have increased.   

 Th ese latter three claims suggest  a coherent, consis-
tent picture of off shore investment that is purchased  
by U.S. MNCs in M & A transactions—rather 

than a vehicle  for "hidden profi ts" available only 
to MNCs (as Kleinbard puts it,  a special IRA that 
earns tax-free foreign profi ts 86 ), off shore invest-
ment is priced in a highly  competitive multina-
tional market with no giveaways or rents, and for  
this reason there has been no exodus of capital from 
the domestic  to foreign markets. Considered in the 
framework of "competitive tax  policy," this suggests 
that a change in the U.S. tax rules for such  invest-
ment, such as a decision to limit the deductibility 
of interest  allocable to off shore investment, could 
well have a competitive impact  on U.S. MNCs. 
It could aff ect their cost of capital for such trans-
actions,  which would aff ect the prices that U.S. 
MNCs could bid for off shore  investment, which in 
turn would aff ect the competitive position of  U.S. 
MNCs in global markets. 

 A change in the competitive position  of U.S. 
MNCs in global markets, however, is not neces-
sarily a distortion  of that position. As explained 
above, the question asked in the competitive  tax 
analysis is whether a particular tax provision dis-
torts the ordering  of winners and losers in global 
competition that would be found in  a hypothetical 
tax-free world. Th e general policy recommendation 
is  "conformity with global taxing norms." Whether 
a limitation on the  deductibility of interest expense 
by U.S. MNCs would create a distortion  therefore 
requires a consideration of how other countries ad-
dress  this issue. 

 Before turning to a review of the  rules in other 
countries, however, it is appropriate to note the 
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complexity  of the issues under discussion. Klein-
bard may be wrong when he asserts  that MNCs earn 
economic rents from the structuring used to acquire  
off shore investment, but this does not establish that 
the value created  by double dipping is completely 
capitalized in the price of off shore  assets, and, in 
fact, as noted earlier, it may be diffi  cult to establish  
with confi dence the amount of implicit tax that is 
borne by off shore  investment. Th e analysis above 
has focused on purchased off shore investment,  but 
greenfi eld investment and "old" investment are also 
important  and off er opportunities for tax structur-
ing. 87  And even if the value of double dipping is 
fully capitalized,  there is still the revenue issue. If 
U.S. MNCs are allowed to deduct  all of their inter-
est expense, notwithstanding the fact that income  
from their off shore investments bear no immedi-
ate U.S. tax (or no  U.S. tax ever, under a territo-
rial system), the tax burden on someone  else must 
be increased to replace this lost revenue, and the 
economic  implications of this increased tax burden 
must be considered. All  of these important issues 
are on the table for U.S. policymakers.  Th e point 
of the present article is that "competitive impact" 
is one  such important issue; it cannot be dismissed 
on the facile assurance  that an increased tax burden 
on U.S. MNCs would simply deprive them  of rents 
to which they were never entitled in the fi rst place. 

 Limitations on MNC Interest 
Deductions in Other Countries 

 As a general matter, there are two  diff erent ap-
proaches to limiting interest deductions for MNC 
groups.  Th e fi rst, which might be called a "group 

proportionality" rule, limits  the amount of interest 
expense that can be deducted by a particular  part 
of the MNC group to the interest expense on an 
amount of debt  that would be carried by that par-
ticular part of the MNC group if  it had a debt/
equity ratio that was the same as the debt/equity 
ratio  of the overall global MNC group. Such a rule 
permits a particular  part of the MNC group to de-
duct interest expense only on an amount  of debt 
that is "proportional" to the amount of debt carried 
by the  global group. 

 A second type of rule, which might  be called a "base 
proportionality" rule, limits the interest expense  that 
can be deducted by a particular part of the MNC 
group to an amount  that bears a specifi ed ratio to 
some particular metric (or metrics)  of that particu-
lar part of the group. Such a rule might state, for  
example, that the local affi  liates of an MNC group 
are allowed to  deduct interest expense only up to a 
specifi ed percentage of the EBITDA  of the local af-
fi liates; or alternatively, the rule might allow interest  
deductions only on an amount of debt up to a speci-
fi ed debt/equity  ratio (taking into account only lo-
cal assets). Th ese limitations apply  without regard to 
the overall group’s global ratio of interest  expense to 
EBITDA and without regard to the overall group’s  
debt/equity ratio. Importantly, a base proportional-
ity rule need not  apply only to MNC groups but 
can also limit the interest deductions  of entirely do-
mestic groups, again based on the prescribed metric. 

 Turning to the U.S. proposals currently  under 
consideration, we can see that the Administration 
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proposal would  be a group proportionality rule but 
for two fl aws in its design. First,  it applies a "wa-
ter’s edge fungibility" standard for determining  the 
amount of interest expense apportionable to off -
shore investment.  If amended to apply a "world-
wide fungibility" standard, the Administration  pro-
posal would only limit the interest deduction for 
the U.S. parent  of a U.S. MNC group to the extent 
that the debt/equity ratio of the  parent (and its do-
mestic affi  liates) exceeded the debt/equity ratio  of 
the overall global group. 88  As it stands  today, the 
Administration proposal, with its water’s edge stan-
dard,  does not implement any coherent standard 
for limiting interest deductions,  with the result that 
all U.S. MNC groups that have any amount of in-
terest  expense will suff er some disallowance unless 
they repatriate 100 percent  of their off shore profi ts. 

 Second, the design of the "repatriation"  exception 
to the disallowance rule in the Administration’s 
proposal  is faulty. If we ignore the possibility of 
carryforwards, the interest  expense in question is 
that amount of current year expense that is  appor-
tioned to investments in foreign subsidiaries. Th e 
exception  that allows a deduction for a portion of 
such foreign interest expense,  however, is based not 
on current off shore earnings but on the cumulative  
unrepatriated off shore earnings of the group since 
1986. As noted  in the example above that illustrates 
the application of the Administration  proposal, 
even if the MNC in the example repatriated 100 
percent of  its off shore earnings in Year 1, it would 
only get a deduction for  20 percent of its current 
year foreign-apportioned interest expense,  because 

it would only have repatriated 20 percent of its cu-
mulative  deferred post-1986 off shore earnings. Th e 
Administration seems to  intend a sort of "retroac-
tive" eff ect with its proposal and aims at  clawing 
back some of the benefi t realized by MNCs in pre-
enactment  years when they were permitted to de-
duct all of their domestic interest  expense, whether 
or not apportioned to foreign investment. 89  

 Under the Camp proposal, the taxpayer  is entitled 
to deduct an amount of interest expense permit-
ted under  the more generous of two "ceiling" rules. 
One of the ceilings implements  a group propor-
tionality rule, and the other implements a base pro-
portionality  rule. Th us, if the U.S. parent of the 
U.S. MNC group has a higher  debt/equity ratio 
than the overall global group, it will have a ceil-
ing  calculated as that portion of its interest expense 
incurred on an  amount of debt not exceeding the 
debt it would have if its debt/equity  ratio were the 
same as the global group debt/equity ratio. And if  
its interest expense exceeds the specifi ed percentage 
of EBITDA of  the parent segment, it will have a 
second ceiling. Th e parent segment  will be permit-
ted to deduct an amount of interest expense that 
does  not exceed the higher of these two ceilings. 90  

 Two other features of the Camp proposal  are worth 
noting again. First, and importantly, the Camp 
proposal  only applies to "net interest expense,"  i.e. , 
gross  interest expense less gross interest income. 
Th is rule may have been  included simply because 
it is also included in the "earnings stripping"  rule 
of  Code-section  163(j) , which as previously noted 
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is in some respects a model  for the Camp proposal. 
Th e net interest limitation, however, is also  found 
in the interest limitation regimes of many other 
countries, 91  where  it is intended to reduce the bur-
den and complexity of the limitation  rules for com-
panies that have interest income and in particular 
to  mitigate the potentially severe and unpredict-
able consequences of  the limitation rules for MNC 
groups engaged in fi nancial services.  Such fi rms are, 
of course, expected to have higher leverage ratios  
than fi rms in other industry sectors, and such lever-
age, together  with many other operational aspects 
of these fi rms, are generally  subject to close regula-
tory supervision by nontax governmental agencies  
both in the United States and off shore. 92  

 Th e Camp proposal also has a clawback  as a fea-
ture of its larger proposal to implement a territo-
rial regime  of taxation for off shore active business 
profi ts of U.S. MNCs. When  off shore subsidiaries 
of the group distribute their earnings back  to the 
United States under the Camp territorial rules, a 
percentage  of the distributions will be subject to 
the normal rate of tax without  a foreign tax cred-
it. (Th e proposal sugggests the clawback will be  
fi ve percent.) As previously noted, the justifi ca-
tion normally off ered  for such clawback rules in 
countries that have adopted them is that  they are 
a proxy for the allocation of domestic expenses 
to the off shore  investment. 93  In some countries  
that do not have any explicit limitation on in-
terest deductions for  their MNCs, the clawback 
rule presumably is a proxy for the allocation  of all 
expense, including interest expense; and in other 

countries  that also have an explicit limitation on 
interest deductions, the  clawback rule is presum-
ably a proxy only for the allocation of expenses  
other than interest. 

 Th e remainder of this article will  review how other 
countries have addressed the issue of third-party  in-
terest expense of MNCs. 

 Countries Without Limitations 
 Th e author has reviewed the relevant  tax rules in 
24 countries which together represent 88 percent 
of the  total cumulative outbound foreign direct in-
vestment (excluding the  United States) as of 2011. 94  
Th e most common rule on interest deductibility for 
MNCs  in these countries is "no limitation." As of 
late 2012, 12 of the  24 countries had no limitation 
on the deductibility of unrelated-party  interest ex-
pense for their MNCs in respect of off shore invest-
ment, 95  apart from a clawback rule, and of these 
12, only four had  a clawback rule. 96  Th e three most 
interesting  countries with no limitation on interest 
deductibility are the United  Kingdom, Canada and 
Japan, because each of these countries has carefully  
considered its tax rules for cross-border operations 
of its MNCs in  recent years and explicitly rejected 
a rule limiting interest deductions. 

  United Kingdom.  Historically,  the United King-
dom taxed the off shore investment of UK MNCs 
under  a deferral and foreign tax credit regime sim-
ilar in many respects  to the current U.S. regime. 
In 2009, however, the United Kingdom reformed  
its system and switched to a territorial regime. 
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In making this change,  the UK Government ex-
pressly endorsed a "competitive" approach to 
MNC  taxation: 

  Globalization has meant  that the world’s mar-
kets have become more open and competitive.  
As a result companies increasingly operate across 
national borders  and the ownership of UK busi-
nesses has become more internationally  diverse. 
A competitive tax system should recognize this. 
In particular,  the Government needs to ensure 
that the way the tax system operates  for UK 
headquartered multinationals does not inhibit 
commercial business  practices or make them un-
attractive to international investment. ...  To be 
more competitive, the UK’s corporate tax system 
should  focus more on profi ts from UK activity 
in determining the tax base  rather than attrib-
uting the worldwide income of a group to the 
UK.  Moving towards a more territorial system 
in this way will better refl ect  the global reality of 
modern business and will allow businesses based  
here to be more competitive on the world stage 
supporting UK investment  and jobs. 97   

 As part of its review of international  tax rules for 
MNCs, the government specifi cally considered the 
possibility  of limiting the deductibility of interest 
expense for its MNCs where  such interest was as-
sociated in some fashion with off shore investment  
(what the government called a "territorial" view of 
interest expense).  But again, expressly for "compet-
itive" reasons, the government decided  not to limit 
the deductibility of MNC interest expense: 

  As part of its assessment  of the potential benefi ts 
of moving towards a more territorial system,  the 
Government has considered options for restrict-
ing the corporation  tax deduction given for in-
terest expenses. Some in business have suggested  
that a more territorial interest regime [ i.e ., a  limi-
tation on interest deductions] could help deliver 
fully territorial  CFC rules. ... Having considered 
this carefully, the Government does  not intend 
to pursue signifi cant changes to the UK’s com-
petitive  regime for interest. ... Th e Government 
remains committed to interest  being relieved as a 
normal business expense irrespective of where  the 
proceeds of the loans are put to use. Any funda-
mental changes  to these rules would have disrup-
tive and potentially damaging eff ects  on existing 
arrangements and could undermine the Govern-
ment’s  commitment to providing the stability 
and certainty needed to promote  investment and 
growth. ... Th e UK’s current interest rules,  which 
do not signifi cantly restrict relief for interest, are 
considered  by businesses as a competitive advan-
tage and it is the Government’s  view that this ad-
vantage outweighs potential benefi ts from mov-
ing  towards a more territorial system for interest. 
In coming to this  conclusion, the Government 
has considered the diffi  culty of designing  work-
able rules to restrict relief for interest, which are 
fair to  all businesses without creating complexity 
and uncertainty. 98   

 Before leaving the UK, it is worth  noting that, 
although the UK’s new "worldwide debt cap" 
(WWDC)  regime has sometimes been described as 
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a type of "interest allocation"  rule, 99  this is clearly 
based on a misunderstanding, at least insofar  as 
WWDC might arguably be relevant to the issues 
under discussion  in the present article. Prior to 
2009, UK MNCs were able to lend their  off shore 
cash back to the UK parent. Because the UK did 
not have a  rule similar to  Code-section  956 , such 
loans did not trigger deemed inclusions of off shore  
earnings to the parent, and in addition they cre-
ated deductible interest  expense in the parent and 
thereby eroded the UK tax base. Th e WWDC  rules 
are aimed at this practice, to prevent UK MNCs 
from having the  benefi t of UK interest deductions 
on borrowings from their own off shore  affi  liates. It 
is clear that the WWDC rules have no impact on 
the  deductibility of interest expense on unrelated 
party debt incurred  by a UK MNC, whether or not 
such debt funds in some fashion the MNC’s  off -
shore investment. 

  Canada.  Canada has traditionally  had a mixed 
system for taxing the off shore profi ts of Canadian 
MNCs,  but most off shore profi ts are covered by a 
territorial system. Historically,  Canada had no limi-
tation on the deductibility of unrelated party inter-
est  expense by Canadian MNCs, but in 2007 the 
government enacted a new  rule that would place 
limits on such deductions if they were associated  
with double-dip off shore fi nancing structures. Th e 
new provision was  quite controversial, however, and 
its eff ective date was postponed.  In 2009, before 
the new provision had come into eff ect, the govern-
ment  concluded that the provision was a mistake 
and repealed it. In reversing  course, the government 

accepted the recommendations of the Advisory  
Panel created by the Ministry of Finance in 2008 
to provide guidance  on these matters. 100  As  in the 
United Kingdom, the Advisory Panel expressly ad-
opted a competitive  framework for assessing inter-
national tax rules applicable to Canadian  MNCs: 

  Canada’s system  of international taxation is im-
portant to our country’s competitiveness.  At the 
global level, competitiveness is crucial to attract-
ing high-value  activities, spurring innovation, 
and creating skilled jobs. Establishing  Canada’s 
competitive advantage is part of the Government 
of  Canada’s strategic policy. ... Improving the in-
ternational tax  system will enhance Canada’s ad-
vantage to the benefi t of all  Canadians. ... In its 
domestic tax policy, the government has taken  ac-
tion to improve the competitiveness of Canadian 
businesses. Canada’s  domestic corporate tax rate 
is a key factor aff ecting the ability  of Canadian 
businesses to expand abroad. Th e government’s 
goal  of attaining the lowest eff ective tax rate on 
new business investment  in the G7 supports our 
country’s international competitiveness.  ... In its 
international tax policy, Canada must ensure that 
its taxation  system keeps pace with global trends 
to support business investment  abroad and to at-
tract foreign investment. 101  

 Canada’s goal has been to achieve  a tax system 
that does not harm the competitiveness of Cana-
dian businesses  when investing abroad, accords 
with international norms, and protects  the Cana-
dian tax base. 102   
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 Th e Advisory Panel quoted from an  analysis of 
double-dip fi nancing structures by a Big Four ac-
counting  fi rm, which explained that Canadian 
MNCs compete against many other  MNCs based 
in countries that permit such structures, even 
though some  countries (for example, Germany 
and Australia) have imposed some limitations. 103  
Th e Advisory Panel emphasized the particular 
stress faced  by Canadian MNCs in the aftermath 
of the 2008 fi nancial crisis 104  and concluded with 
the following recommendation: 

  Th e guiding principles  of tax policy are not de-
pendent on the ebb and fl ow of the marketplace.  
Canadian businesses must compete in global mar-
kets at all times; however  to hobble their ability to 
compete and invest in the future at the  worst of 
times would not be consistent with the principles 
guiding  our analysis. It is clear that businesses in 
many of Canada’s  trading partner nations are not 
restricted in their ability to deduct  interest ex-
penses incurred to invest in foreign affi  liates and 
use  various outbound fi nancing arrangements. ... 
Th e Panel believes that  the principles of competi-
tiveness and benchmarking [set out elsewhere  in 
the Report] continue to provide guidance in these 
times of international  economic stress. Prudent 
policy, cautious stewardship, and management  of 
the risks to the Canadian economy that are within 
the federal government’s  ability to act on, are also 
critical. Th e success of Canadian businesses  op-
erating abroad, and the Canadians they employ, 
must be considered  when making choices about 
tax measures that could undermine the ability  of 

these businesses to compete. ... For these reasons, 
the Panel does  not believe that there should be 
any restrictions on the deductibility  of interest 
expense incurred by Canadian companies to in-
vest in foreign  affi  liates. 105  

 Our research shows  that many businesses based 
in other countries can deduct interest  on money 
borrowed to invest in a foreign company even 
though dividends  from the foreign company, 
when repatriated, will be either exempt  or mostly 
free from home country tax. While some coun-
tries have introduced  targeted rules aimed at 
restricting outbound fi nancing arrangements,  
many such arrangements remain widely avail-
able. Th e Panel believes  that Canada’s tax system 
should not create disadvantages for  Canadian 
businesses when they compete abroad. ... Cana-
dian businesses  need fl exibility in raising capital 
and structuring the fi nancing  of their foreign ac-
quisitions and expansions to be competitive with  
businesses based in other countries. In the Panel’s 
view, this  pragmatic concern is of greater weight 
than the theoretical basis  for denying interest de-
ductions on money borrowed to invest in foreign  
companies or in respect of outbound fi nancing 
arrangements. ... As  noted at paragraphs 4.152–
4.154, events in the current global  fi nancial en-
vironment highlight how quickly capital markets 
can change  and how adaptable Canadian compa-
nies need to be. Since summer 2007,  the manner 
in which fi nancial market participants evaluate 
credit,  liquidity and market risk has shifted dra-
matically. Due to changes  in the conditions that 
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aff ect capital markets for Canadian and global  
businesses, debt placement is much less fl exible. 
Th e Panel acknowledges  that although arguments 
exist for rules that deny interest deductibility  on 
borrowings related to investments in foreign affi  l-
iates or in respect  of outbound fi nancing arrange-
ments, now is not the right time to impose  rules 
that could restrict access to capital for Canadian 
companies,  especially when international tax rules 
in many other countries support  the deductibility 
of interest for investments and arrangements. 106   

  Japan.  Like the United  States and the United 
Kingdom, Japan has traditionally used a deferral  
and foreign tax credit system for taxing off shore 
operations of Japanese  MNCs. In 2009, however, 
Japan reformed its system and adopted a territo-
rial  system with a fi ve-percent clawback rule. Two 
key policy issues were  debated in Japan in connec-
tion with this change. Th e fi rst was the  so-called 
lock-out eff ect of the old deferral system—  i.e .,  the 
fact that Japanese MNCs kept signifi cant amounts 
of cash off shore  to avoid triggering the additional 
Japanese tax that would be due  when off shore earn-
ings were repatriated. By shifting to a territorial  sys-
tem, Japan eliminated the lock-out and now allows 
Japanese MNCs  to repatriate off shore cash to the 
home country where it can be reinvested.  Th e sec-
ond key issue was whether a switch to a territorial 
system  would "hollow out" the Japanese economy 
by creating undesirable tax  incentives for Japanese 
MNCs to invest off shore rather than in Japan.  Th e 
government concluded that this was not a material 
concern; Japanese  MNCs, they explained, invest 

off shore not because of tax incentives  but for le-
gitimate business reasons, such as the availability of 
less  expensive labor, the development of new mar-
kets and customers, and  the pursuit of real business 
opportunities. In the debate about the  changes to 
the Japanese tax rules, the question of expense al-
location  did not receive as much attention in Japan 
as these fi rst two issues,  but it is clear that the fi ve-
percent clawback rule was adopted as  a proxy for 
general expense allocation, including interest ex-
pense,  and that the government was concerned not 
to enact a rule that would  increase administrative 
and audit complexities and burdens for both  tax-
payers and the government. No other rule limiting 
the deductibility  of interest expense was adopted. 107  

 Countries with Limitations 
 Th e remainder of this article will  consider a num-
ber of the most signifi cant countries that have im-
plemented  limitations of one sort or another on the 
deductibility of interest  expense by MNCs. Of the 
six countries to be considered, three enacted  their 
limitation regimes in 2012. 

  Germany.  Germany has  traditionally had a territo-
rial system for taxing its MNCs, with a  fi ve-percent 
clawback rule. Prior to 2008, Germany had never 
limited  the deductibility of unrelated-party interest 
expense by its MNCs  (apart from the clawback), 
but it did have a set of thin cap rules  aimed at lim-
iting the deductibility of related-party interest on 
cross-border  debt. Th ese rules were struck down 
by the European Court of Justice  in the  Lankhorst-
Hohorst  decision in 2002, 108  triggering a complex 
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process (perhaps not yet  complete) in which the 
German government has sought a new mechanism  
for limiting the deductibility of cross-border inter-
est expense without  falling afoul of EU provisions. 
Th e current rules, known as the "interest  barrier" 
rules, were enacted in 2008 and apply to related 
and unrelated  party interest expense. Th ese rules 
were prompted in signifi cant part  by specifi c con-
cerns about excessive related-party leverage of Ger-
man  investment and excessive debt fi nancing (re-
lated or unrelated) of  inbound MNC investment in 
Germany, particularly by private equity  groups. 109  
Nonetheless, the rules  apply more broadly and im-
pose limits on German MNCs in respect of  their 
German debt that may fi nance off shore investment. 

 Th e German interest barrier rules  adopt both a 
group proportionality and a base proportionality 
approach.  German MNCs enjoy the protection of 
a safe harbor if the debt/equity  ratio of the Ger-
man parent (or organschaft group) does not exceed  
the global debt/equity ratio of the entire group. 
For this purpose,  of course, investment in off shore 
operations is not taken into account  in computing 
the German parent’s "equity." If the safe harbor  
is exceeded, a German MNC’s interest deduction 
is limited to  30 percent of EBITDA, and for this 
purpose EBITDA includes only those  P & L items 
of the MNC that are subject to tax in Germany. 
Th e  MNC is granted two diff erent types of car-
ryover: First, it can carry  forward for fi ve years any 
"excess" EBITDA from a year in which the  MNC’s 
interest expense is less than the 30-percent ceiling;  
and second, it can carry forward indefi nitely any 

disallowed interest  expense. Importantly, the Ger-
man interest barrier rules only apply  to net interest 
expense, in order to limit the impact of the rules  
on German fi nancial institutions; in fact it is the 
author’s  understanding that the interest barrier 
rules do not have any signifi cant  impact on Ger-
man fi nancial businesses. 

  Italy.  Italy has traditionally  had a territorial system 
for taxing off shore investment of Italian  MNCs to-
gether with a fi ve-percent clawback rule. In 2008, 
Italy enacted  a base proportionality rule that lim-
its the deductibility of related-party  and unrelat-
ed-party interest expense by Italian MNCs to an 
amount  equal to 30 percent of EBITDA. Inter-
estingly, "EBITDA" for this purpose  includes the 
EBITDA of off shore subsidiaries of the MNC, 
even though  such off shore EBITDA is exempt un-
der the territoriality regime. 110  Th ere is no safe har-
bor  based on group proportionality. Th e rule only 
applies to net interest  expense. In addition, a sepa-
rate rule applies to regulated businesses,  including 
fi nancial institutions, which have a cap on their 
debt/equity  ratio of 24:1. 

  Spain.  Spain has traditionally  had a territorial re-
gime for the off shore investment of Spanish MNCs,  
with no clawback rule. Prior to 2012, Spain had 
no limitation on the  deductibility of third-party 
interest expense by Spanish MNCs. In  2012, how-
ever, Spain enacted a new base proportionality 
rule (with  no group proportionality safe harbor) 
that limits the interest deduction  to 30 percent 
of EBITDA. EBITDA for this purpose includes 
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exempt dividends  from off shore subsidiaries, but it 
does not include the gross EBITDA  of the off shore 
subsidiaries. Th e rule is limited to net interest  ex-
pense, and banks and other fi nancial institutions 
are excluded from  the rule altogether. Th e author’s 
understanding of the rationale  for the enactment is 
that Spain considered the limitation to be a  revenue 
raiser that simultaneously brought Spain into con-
formity with  other countries in the EU that were 
imposing such limitations. 

  France.  France has traditionally  had a territorial re-
gime for the off shore investment of French MNCs,  
with a fi ve-percent clawback rule. Prior to 2012, 
France had no limitation  on the deductibility of 
third-party interest expense by Spanish MNCs.  In 
2012, however, France enacted a new limitation, 
applicable to all  French corporations. Rather than 
looking either to group proportionality  or base pro-
portionality, France has simply imposed a "hair-
cut" on  the deduction by French corporations of 
net interest expense, equal  to 15 percent of such 
net interest in 2013, increasing to 25 percent  for 
2014 and future years. No carryover is permitted 
for net interest  expense that is disallowed. Th e au-
thor understands that there were  a number of con-
siderations behind the enactment: (1) a need for 
revenue;  (2) a perception that corporations were 
using debt to reduce their  tax burdens; (3) a desire 
for simplicity; (4) a desire to move in  the direction 
of conformity with Germany (including the ap-
plication  of its limitation to third-party debt); and 
(5) a concern that other  approaches (including the 
German EBITDA-based limitation, or a limitation  

based on a test for "debt  versus  equity") might not  
be EU-compliant, might not target the right tax-
payers or might disrupt  markets. 

  Australia.  Australia  has a territorial regime for off -
shore investment, with no clawback  rule. Prior to 
2001, Australia had limitations on the deductibility  
of interest on third-party debt that applied in two 
general situations:  (1) debt issued to anyone (re-
lated or unrelated) to acquire assets  from a related 
persons (the so-called "debt creation" rules), and  
(2) debt incurred to fund investments in controlled 
off shore subsidiaries.  Th ese rules were considered 
to be fl awed and were frequently circumvented,  
and in 2001 Australia enacted its current rule lim-
iting the deductibility  of interest expense for relat-
ed-party and unrelated-party debt, based  on the 
principle of base proportionality. Under this rule, 
no deduction  is allowed for interest on debt exceed-
ing a debt/equity ratio of 3:1.  For fi nancial services 
business, the maximum allowable ratio is 19:1.  In 
both cases, the ratio is computed by excluding off -
shore investments. 

  Netherlands.  Th e Netherlands  has a territorial 
system for off shore investment, with no clawback  
rule. Prior to 2003, the Netherlands imposed a 
limitation on the deductibility  of interest expense 
on debt (including unrelated-party debt) incurred  
to acquire an investment if the income from such 
investment was not  taxable in the Netherlands, 
including an investment in an off shore  subsidiary 
that benefi ted from the Dutch participation ex-
emption.  In the 2003  Bosal  decision, the European 
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Court of  Justice struck down this limitation as dis-
criminatory. 111  In the  years following the  Bosal  de-
cision, the Dutch government  struggled to fi nd a 
formula for limiting the deductibility of interest  
expense on debt incurred to acquire nontaxable 
investments without  falling afoul of ECJ require-
ments, and until 2012, there was no limitation  
that applied to unrelated-party debt. 

 In 2012, the Netherlands enacted a  new limitation. 
Th e new limitation is complex, but for present pur-
poses  it can be summarized as follows. First, there 
is a new rule providing  that interest on debt issued 
by a Dutch MNC to related or unrelated  persons 
will not be deductible if the debt funds a "partici-
pation"  (  i.e. , an equity investment that is eligible 
for  the participation exemption). Th e determina-
tion of whether the debt  funds a participation is 
made following a relatively simple rule—all  partici-
pations are deemed to be funded by equity rather 
than debt,  to the extent that such participations 
do not exceed the amount of  the equity on the 
MNC’s statutory balance sheet; but to the  extent 
the amount of participations exceeds the statutory 
equity,  such amount is assumed to be funded by 
debt, and interest on this  amount of debt is non-
deductible. Th is disallowance, however, is subject  
to an important exception—any participation that 
is acquired  for a good business purpose is excluded 
from this calculation. Th us,  debt incurred to fund 
the purchase of an off shore subsidiary that  is en-
gaged in a normal, active business will be not be 
subject to  the disallowance rule. But this exception 
is itself subject to a further  exception, and it is this 

further exception that is in eff ect the  key substan-
tive rule for the disallowance provision. Th e further 
exception  reactivates the basic disallowance rule 
described above in one of  two general situations: 
(1) either the debt incurred to acquire the  off shore 
active subsidiary is a double-dip structure of some 
sort  ( e.g. , the acquiring Dutch parent company that 
issues  the debt is fi scally transparent for purposes of 
some other country’s  tax rules, with the result that 
the interest on the acquisition debt  is deductible in 
the other country as well as in the Netherlands);  or 
(2) the funding of the newly acquired off shore ac-
tive subsidiary  is structured in such a manner that 
it includes an off shore double-dip  structure owned 
by the Dutch MNC ( e.g. , an off shore  fi nance com-
pany structure like the structures previously dis-
cussed  in this article). 

 Th is interesting and somewhat convoluted  rule was 
the result of several considerations. First, the Dutch 
government  did not want simply to limit the de-
ductibility of interest by Dutch  MNCs on debt 
incurred to fund off shore acquisitions (participa-
tions),  because of a concern that this would harm 
the global competitive position  of Dutch MNCs. 
Second, there appears to have been some concern by  
the Dutch government that double-dip structures 
simply constitute  bad international tax policy and 
should be discouraged. 112  And fi nally, it seems that 
the government may have had a  revenue interest. 
Th e government may have believed that most Dutch  
MNCs, if confronted with a choice between deduct-
ing their acquisition  interest expense in the Neth-
erlands or elsewhere, would frequently  choose the 
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latter, in view of the small size of the Dutch domes-
tic  economy relative to the off shore markets where 
Dutch MNCs hold their  foreign investments, and in 
view of the low Dutch corporate tax rate  relative to 
the rate in many of the Netherlands’ major trading  
partners. In short, if forced to choose, many Dutch 
MNCs would claim  their deductions elsewhere. 113  

 Conclusion 
 Th is article has argued that a limitation  on the de-
ductibility of interest expense would have a compet-
itive  impact on U.S. MNCs, and that this impact, 
while not the only consideration,  is nonetheless 
one of the important considerations in determin-
ing  whether or how to impose a limitation. From 
the competitive point  of view, the key question 
is whether a limitation on the interest  deduction 
would be consistent with "global norms" for tax-
ing MNCs.  As described above in some detail, the 
evidence for a global norm  on this issue is mixed. 

 Th e most common rule among major capital  ex-
porters is "no limitation," and in fact this has 
been the approach  explicitly adopted by three of 
the United States’ major trading  partners in recent 
years, the United Kingdom, Canada and Japan. On  
the other hand, there clearly are precedents for lim-
iting the interest  deduction for MNCs among our 
largest trading partners, and several  of our trading 
partners—France, Spain and the Netherlands—ad-
opted  such limitations in 2012. 

 On this basis, it would seem that  the United States 
could reasonably decide either way on the question  

of whether to limit interest deductions for U.S. 
MNCs. It is important  to note, however, that while 
a decision to limit interest deductions  might be 
"competitively neutral," this does not mean that 
there is  nothing to choose between the two pro-
posals currently under consideration  in the United 
States. Th e Administration proposal is very clearly  
an outlier in comparison with the limitations in 
other countries,  for several reasons: (1) it applies an 
indefensible water’s  edge fungibility rule for deter-
mining the amount of interest expense  that is as-
sociated with off shore investment; (2) it applies to 
gross  rather than net interest expense; and (3) it in-
volves an unprecedented  degree of complexity and 
administrative burden. If the United States  chooses 
to limit the deductibility of MNC interest expense, 
the Camp  proposal is much more clearly in the 
mainstream of global norms, because  it applies ac-
cepted standards of group and base proportionality, 
and  it limits net rather than gross interest expense. 
Whether the Camp  proposal would be less com-
plex and administratively burdensome after  Con-
gress and the IRS fi nish with it is more doubtful, 
but other countries  have applied these same stan-
dards without the normal U.S. level of  baroquely 
articulated detail, so perhaps there is room to hope 
there  as well. 
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eign subsidiaries, taking into account the perspective  

of mitigating administrative burdens for taxpayers 

and simplifying  the legislation and the precedents in 

other countries (5 percent of  dividends is deducted in 
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Germany, where the foreign sourced income  exemp-

tion is employed, and in France where a participation 

exemption  is employed)."  

   108   See   Lankhorst-Hohorst  GmbH v. Finanzamt Steinfurt , 

Case C-324/00, 2002 E.C.R. I-11,  779.  

   109   See  Draft  bill, 2008 Business Tax Reform Act (Un-

ternehmenssteuerreformgesetz  2008), Mar. 14, 

2007, at 56.  

   110  Certain restrictions apply  in order for an Italian MNC 

to take advantage of this "offshore EBITDA"  rule, but 

the author understands that in the typical case these 

restrictions  are not considered burdensome.  

   111   See Bosal Holding BV v. Staatssecretaris  van Financien , 

2003 E.C.R. 1-9409.  

   112  The author understands that this  was especially so in 

the case of "inbound" structures, where non-Dutch  

MNCs held non-Dutch investments through their 

Netherlands subsidiaries,  eroding the Dutch tax base 

through the double-dip fi nancing structure.  

   113  For the legislative history of the new  Dutch rule, 

 see Kamerstuk  2011–2012, 33 287,  no. 3. For addi-

tional discussion,  see  Sicco Faber,  Plugging  the Bosal 

Gap: The Story of Good and Bad Participations ,  INT’L 

TRANSFER PRICING J., Nov./ Case-TC ,  at 435 (IBFD).   
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     Topical News Briefi ng: 
The Carbon Tax Experiment 
 by the Global Tax Weekly Editorial Team 

 When the Australian Government wants  to make a 
change to the country’s tax system, no matter how  
minor it is we generally hear about it, and the Aus-
tralian people  are consulted on it. On the one hand 
this inclusive approach to tax  policy-making is to 
be applauded; but it is questionable whether the  
Government is really listening when it comes to the 
big tax issues. 

 Th e Government went ahead with its  controversial 
Mineral Resources Rent Tax a couple of years ago in  
the teeth of fi erce opposition from the mining indus-
try, and now it  is facing the latest in a long line of 
pleas from the business sector  to scrap the carbon tax. 

 Instated last year, the carbon pricing  mechanism ap-
plies to around 500 of the country’s largest carbon  
emitters, and emissions permits for the 2012/13 
fi nancial year cost  AUD23 (USD24) per ton. It 
is designed to help Australia reach its  carbon re-
duction targets agreed under the Kyoto Protocol. 
However,  because the taxation of carbon is still in 
its infancy, nobody really  knows how you “price” 
carbon emissions. And for the same  reason, there is 
very little evidence at the moment whether carbon  
taxes will actually achieve what is expected of them. 

 Th e only real experience we have to  go on at the 
moment is the European Union Emissions Trading 

Scheme  (ETS), which was launched back in 2005. 
Predictably, the European  Commission claims that 
the ETS has been successful in cutting carbon  emis-
sions. Last May, it said that overall emissions were 
38m tons  lower in 2011 than in 2010. Th is equates 
to a 2% fall in the greenhouse  gases emitted by the 
12,000 industrial installations covered by the  ETS. 
It is diffi  cult to say whether this represents success 
or not.  38m tons is a lot of carbon, but those 12,000 
power plants and industrial  concerns still emitted 
almost 1.9bn tons of it in 2011. It is also  unclear 
if the ETS is having an adverse eff ect on the wider 
EU economy  by adding to the costs of production 
and energy generation. 

 Th e fact that there are probably more  questions than 
answers surrounding carbon taxes is why Australian  
business is not keen to become the carbon tax guin-
ea pig. Th ey are  clear though, that the downside 
for Australia in terms of higher costs  and reduced 
growth will outweigh the benefi ts of a cleaner atmo-
sphere,  if indeed the carbon tax system currently in 
place can achieve the  latter goal. Such taxes are fi ne 
in principle they say, but pointless  and ultimately 
damaging for Australia’s economy unless the coun-
try’s  main trading partners adopt them too. Th e 
Australian Industry Group  believes that the Govern-
ment has also signifi cantly overpriced carbon  com-
pared with other such schemes, and has demanded 
that the Government  abandon its fi xed price mod-
el and move directly to an internationally-linked  
scheme. Th e Gillard Government is very unlikely 
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to be receptive to  such a proposal however, having 
invested much political capital in  its carbon tax. 

 Many of these issues were acknowledged  by the 
OECD in its Economic Survey of South Africa. 
Th e South African  Government fi rst announced 
its decision to introduce a carbon tax  back in 
2010, but has spent the last two-and-a-half years 
deciding  the best form for it to take. As the OECD 
observed, the diffi  culty  that the Government is 

facing in designing a carbon tax is that there  is no 
explicit economy-wide carbon price. However, it 
suggested that  if the tax was made as simple as pos-
sible, and the revenues raised  from it used to cut 
corporate and other taxes, the negative eff ects  on 
growth could be mitigated. Th ere is little evidence 
to suggest  that this is remotely in the Government’s 
thinking however.  All they see is the dollars (rands) 
dancing in their eyes. So it could  be an Australian 
situation all over again. 
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      Recent Tax Developments 
In Uruguay 
 By Isabel Laventure, Ferrere, Montevideo, Uruguay 

 VAT Reduction For Non-Resident Tourists 

 As of November 15, 2012, VAT was eliminated  on 
purchases of certain goods and services by tourists, 
as long as  those purchases are paid for with a credit 
or debit card issued abroad.  Th e benefi t has been 
in place for the 2013 summer season but will  end 
on March 31. 

 The benefit applies to goods and services  for 
use or consumption in Uruguay, for example: 
(1) gastronomic services,  when provided by res-
taurants, bars, cafeterias, coffee shops, tearooms  
and similar establishments, or by hotels, motels, 
apart-hotels, hostels,  tourist ranches, country 
inns, tourist farms, and camping hostels,  pro-
vided that the said provisions do not constitute 
lodging; (2) catering  services for parties and 
events; (3) services for parties and events  not in-
cluded in the foregoing category; (4) car rentals 
without a  driver; (5) clothing; (6) leather or knit 
articles; (7) food; (8)  beverages; or (9) national 
or foreign craftwork. 

 These transactions will be controlled  by the Na-
tional Customs Office, which will require sight 
of the tourist’s  foreign passport or identifica-
tion document, as well as tickets or  equivalent 

confirming departure from Uruguay, and the 
merchandise  which is the subject of the benefit 
and the pertinent invoice. Upon  authorization, 
the Customs Office will upload the number of 
the credit  card used for the purchase into the 
system in order to provide reimbursement  of 
the amount. 

 VAT is charged at 22%, but the rebate  amounts 
to 18.5%, with the remainder defraying adminis-
trative costs. 

 Th is measure was expected to reduce  the impact of 
the international economic situation on Uruguay 
and  achieve a successful summer season. More than 
two million tourists  a year visit Uruguay from Ar-
gentina (the majority) and Brazil. 

 Th is benefi t is in addition to those  already in eff ect: 
   Vacation real estate rentals  enjoy a tax credit 
equivalent to 10.5% of the gross amount of the  
price agreed. Payment must also be made with a 
credit or debit card. 
   25 dollars in free fuel for  vehicles.   
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 Uruguay Continues Approving Tax 
Treaties, Conventions and Protocols 

   Uruguay – Denmark: Law  19,036 of December 
27, 2012, approved the Tax Information Exchange  
Agreement between Uruguay and Denmark. 
   Uruguay – Argentina: The  Tax Information 
Exchange and Double Taxation Treaty with Ar-
gentina  will go into eff ect on February 7, 2013, 
as approved in Law 19,032. 
   Uruguay – Mexico: Law  19,049 approved the 
Protocol Modifying the Free Trade Agreement 
between  Uruguay and Mexico, signed simultane-
ously in Mexico and Montevideo  on October 1, 
2012. With a view to facilitating trade between 
the  parties and broadening export opportunities 
for industry, the list  of products that enjoy tax 
and tariff  benefi ts was expanded. 
   Uruguay – Finland: Law  19,035 approved the Agree-
ment for Prevention of Double Taxation and  Income 
Tax and Net Worth Tax Evasion with Finland. 
   Uruguay – Faroe Islands:  Law 19,034 approved 
the Tax Information Exchange Agreement with 
Faroe  Islands. 
   Uruguay – Korea: Law 19,033  approved the Con-
vention for Prevention of Double Taxation and 
Income  Tax and Net Worth Tax Evasion with Korea. 
   Uruguay – Romania: Law  19,020 approved the 
Additional Protocol to the Reciprocal Investment  
Promotion and Protection Agreement with Romania. 
   Uruguay – India: Law 18,972  approved the Con-
vention for Prevention of Double Taxation and 
Income  Tax and Net Worth Tax Evasion with India. 
   Uruguay – Malta: Law 19,010  approved the Con-
vention and Protocol for Prevention of Double 

Taxation  and Income Tax and Net Worth Tax 
Evasion with Malta. 
   Uruguay – Iceland: Law  18,977 approved the Tax 
Information Exchange Agreement with Iceland.   

 Tax Benefi ts For Investments In 
Development And Implementation Of 
Th e System For Obtaining Electronic Tax 
Receipts (CFE) 

 Th e electronic invoice is the digital  evolution of the 
traditional paper invoice, and consists of the trans-
mission  of invoices or other evidence of purchases 
by electronic means. 

 Th e new electronic invoicing system  implies big sav-
ings for companies when it comes to administering 
and  saving documents and invoices, as compared to 
paper. Electronic invoicing  records are entirely digi-
tal and take the place of paper invoices  and receipts. 

 Th e Tax Administration (DGI) will  issue a document 
using a pre-established form, which will be used  by 
companies who join the new system. Th ese docu-
ments will have the  same legal and tax value as docu-
ments based on paper, providing more  security and 
backup for commercial transactions by member fi rms. 

 Th e Tax Administration is promoting  and provid-
ing incentives for companies to invest in this new 
system,  which aff ords tax benefi ts. 

 Investments made through December  31, 2014, 
will be eligible. Benefi ts apply for the Business In-
come  Tax and the Net Worth Tax. 
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          Tax Aspects of Doing Business 
in Indonesia 
 by Stuart Gray, Senior Editor, Global Tax Weekly 

 Indonesia isn’t one of the so-called “BRICS”  econ-
omies feted so often by the world’s economists, but 
it is  developing rapidly and is hungry for foreign 
investment. Th is article  explores some of the key 
advantages and pitfalls in doing business  in Indo-
nesia, with an emphasis on tax. 

  Economy and Business Environment  
 Indonesia is the largest economy in  Southeast Asia and 
a member of the G20. However, measured by gross  
domestic product (GDP) per capita, it remains one the 
world’s  poorest countries – in 2012, GDP per head 
was just under USD5,000  and an estimated 13% of 
the population lived below the poverty line  in 2010. 1  

 However, the economy is growing, and  the Govern-
ment hopes that attracting higher levels of foreign 
investment  will accelerate the pace of economic de-
velopment. Indeed, foreign  direct investment in In-
donesia hit a new high of USD5.9bn in the fourth  
quarter of 2012, 2  up 23% compared to the same 
period in 2011, with investors  lured by the recent 
restoration of the country’s investment-grade  credit 
rating, and growing affl  uence among the popula-
tion of 237m  people, which has the potential to 
become a huge market place of consumers. 

 Traditionally, Indonesia’s economy  was based on 
agriculture. However, industry has come to the 

fore in  the last three decades, and now accounts for 
just under half of Indonesia’s  USD1 trillion econo-
my. Th e services sector has also seen something  of 
a boom, now accounting for about 37% of GDP. 
However, agriculture  is still important: although it 
only accounts for about 16% of Indonesia’s  econo-
my, it employs almost 40% of the labor force. 

 Natural resources are abundant in  Indonesia. Oil and 
gas are major export commodities and the country  
has substantial reserves of copper, gold and tin and 
other ores. However,  for foreign investors, there are 
currently major question marks over  government 
policy in the minerals sector. In 2012, the Govern-
ment  began to place restrictions on the export of 
certain commodities in  an attempt to encourage the 
processing of metal ores domestically  (see below), 
risking a trade war with some of Indonesia’s major  
export partners. In addition, the Government is 
considering new taxes  on the extraction of natural 
resources, breaking existing contracts  in doing so. 

 Rubber and foodstuff s have also been  among In-
donesia’s main foreign currency earners, but the 
manufacture  of goods such as electrical equipment 
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has become an increasingly important  component 
of the country’s exports. In a bid to encourage more  
investment in the manufacturing sector, the Gov-
ernment has put in  place a number of generous tax 
concessions (see below). 

 For foreign investors, Indonesia’s  business envi-
ronment is a mixed proposition. On the one hand, 
it off ers  a cheap manufacturing base for the supply 
of goods to the Asia-Pacifi c  region and beyond, 
taking advantage of the country’s membership  of 
some key regional trade agreements. On the other 
hand, it has in  the past suff ered from periods of po-
litical and economic instability;  Indonesia was hit 
particularly hard during the Asian fi nancial crisis  
for example, with GDP plunging by almost 14% 
in 1997. By contrast,  Indonesia has weathered the 
more recent global fi nancial and economic  crisis 
in great shape, averaging annual growth of about 
6% since 2007. 

 Nevertheless, the Government has been  slow to put 
in place necessary economic reforms and the levels 
of  corruption are alarmingly high – in 2012, In-
donesia was ranked  112th out of 176 countries by 
Transparency International in its annual  Corrup-
tion Perceptions Index, 3  which ranks nations based 
on how corrupt their public sector  is perceived to 
be. Current President Susilo Bambang Yudhoyono 
has  at least made tackling corruption a high prior-
ity for his government. 

 Th e general tax environment is also  considered 
less than desirable, with the country tanking 131st 

out  of 185 countries in PwC’s Paying Taxes report 
2012, 4  while Th e Heritage Foundation placed In-
donesia 108th out  177 nations and territories in 
its Index of Economic Freedom. 5  Th is  latter study 
scored Indonesia poorly in the area of investment 
freedom  because, although the Government wel-
comes foreign investment, investors  face incon-
sistencies in the investment codes and erratic en-
forcement.  On average it takes over one month 
to form a business, and regulatory  effi  ciency was 
found to be “weak.” Furthermore, while  property 
rights are generally respected, enforcement is said 
to be “ineffi  cient  and uneven”, while the judicial 
system not fully independent  and “vulnerable to 
political infl uence.” 

 Indonesia is however ranked favorably  by Th e Her-
itage Foundation in its fi scal categories. Although 
headline  income tax rates are moderately high, 
taxation only accounts for just  over one-tenth of 
the economy, while government spending repre-
sents  one-fi fth – far below the levels seen in West-
ern economies.  Furthermore, the Government has 
managed the public fi nances relatively  well in re-
cent years, and sovereign debt, at 25% of GDP, is 
low by  international comparison. 

 Unsurprisingly, Indonesia’s  low tax-to-GDP ratio 
is something that the Government is keen to ad-
dress  as it sets about widening the tax base and 
increasing the number of  individuals and com-
panies paying tax. Indeed, in its 2012 Economic  
Survey, 6  the Organization for Economic Coopera-
tion and Development  (OECD) said that, after 
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the economic progress the country has already  
made, the government’s challenge is now to re-
duce energy subsidies  and raise tax collection to 
fi nance its key development plans. 

 Th e OECD reported that Indonesia’s  economy, 
with strong and stable growth rates of around 6% 
is catching  up with other countries in the region. 
However, to reach the government’s  objective of 
becoming one of the world’s ten largest econo-
mies  by 2025, from being the 16th at present, the 
government’s next  step must, it said, be to move 
ahead with reforms that will “unlock  the country’s 
full potential.” 

 With regard to the structure of taxation  in Indone-
sia, the OECD adds that, to fi nance wider coverage 
of its  social security system and develop its infra-
structure, the government  should target an increase 
in its tax-to-GDP ratio of around 12%, by  remov-
ing tax exemptions on employer-provided fringe 
benefi ts, many  value-added tax exemptions and 
tax holidays of up to ten years for  specifi c sectors 
or large investment projects. In addition, improv-
ing  the tax compliance of high-income individuals 
could “increase  public revenue and raise the fair-
ness of the tax system.” 

 Overall, the OECD concludes, increasing  tax rev-
enues could best be achieved through broadening 
the tax base  and improving tax administration. Th e 
OECD believes that the latter  could be achieved 
by carrying out more audits where risks of under-
payment  are higher, making more intensive use of 

existing information, setting  up more large taxpay-
er offi  ces and enhancing administrative capacity.  
Eff orts to bring the self-employed into the tax net 
could also be  reinforced. 

 In fact, the government had already  confi rmed that 
it is looking to boost tax revenues through improved  
tax compliance and, in 2011 the Ministry of Fi-
nance launched a national  tax census with the aim 
of increasing the number of Indonesian taxpayers.  
At the time the census was launched, the country’s 
tax base  consisted of only 7.7% of its potential in-
dividual taxpayers, equivalent  to 8.5m people out 
of a possible 110m employees, and only 3.8% of  
its potential corporate taxpayers, or some 460,000 
businesses out  of 12m registered fi rms. 

 Following a parliamentary meeting  in September 
2012, the Indonesian government agreed to in-
crease the  country’s tax ratio target to 13.5% of 
GDP in 2013, although  that could prove diffi  cult 
to achieve, following a budgeted tax ratio  of only 
12.75% in 2012. 

 Indonesia has, however, developed  a fairly sophisti-
cated business tax system, and this is examined next. 

  Business Taxation  
 A business is considered tax resident  in Indonesia if 
it is established or has a place of management in  the 
country. A foreign company carrying on business 
through a permanent  establishment in Indonesia is 
generally assumed to have the same tax  obligations 
as a resident taxpayer. 
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 Th e rate of corporate income tax was  cut from 30% 
to 28% in 2009, and reduced to 25% in 2010 
where it stands  today. Th ere are no local corpo-
rate income taxes, and resident corporate  income 
taxpayers with annual turnover of no more than 
IDR50bn (USD5.15m)  are entitled to a 50% dis-
count on the normal rate of corporate tax  levied 
on the fi rst IDR4.8bn of turnover. Public compa-
nies that list  a minimum of 40% of their shares on 
a stock exchange in Indonesia  are entitled to a 5% 
corporate tax discount, giving them an eff ective  
rate of 20%. 

 Capital gains are generally taxed  as income at the 
standard corporate tax rate, although there is a  5% 
discount for interest-bearing and zero-coupon bonds. 

 VAT was introduced in Indonesia in  1983 and it 
applies to the sale of goods and the supply of ser-
vices  in Indonesia, including imports, at a stan-
dard rate of 10%. Th ere  are no reduced rates, al-
though VAT was removed from certain essential  
items such as basic foodstuff s and food served in 
restaurants in 2010.  Th e transfer of goods in a 
company merger or acquisition was zero-rated  in 
2010, and exports are also zero-rated. Th ere is a 
luxury sales  tax in Indonesia known as LGVAT, 
which applies at rates of up to 200%  on the sale 
of items such as jewelry. 

 Withholding tax on domestic dividends,  interest 
and royalty payments is 15% (although domes-
tic dividend payments  to individuals attract 10% 
withholding tax). Withholding tax on payments  to 

non-treaty countries rises to 20%. Th e withholding 
tax rates on  most other items are generally 15%. 
However, there is a more complex  system in place 
for determining the level of withholding tax on fees  
for management, consultancy and technical servic-
es, which are typically  taxed at rates of between 2% 
and 6%. Th ere is also a special 5% rate  of with-
holding tax on investment fund returns, although 
this is due  to rise to 15% in 2014. Th ere is also a 
5% withholding tax on the  sale of unlisted shares 
and certain real estate transactions. 

 To avoid double taxation, resident  taxpayers are en-
titled to claim a foreign tax credit for foreign tax  
paid, but only to the extent of Indonesian tax oth-
erwise due on the  relevant foreign income. Indone-
sia also has a reasonably wide network  of double tax 
avoidance treaties; according to the OECD, Indo-
nesia  has signed 69 such treaties. 

 As mentioned, various tax incentives  exist and these 
are designed to encourage investment from both 
domestic  and foreign investors. Th e scope of these 
incentives was recently  expanded, and the Govern-
ment intends to create new tax incentives  next year 
in order to boost corporate investment. 

 In January 2012, a revised regulation  was issued 
that increased the number of sectors which are 
eligible  for tax allowances, particularly those in 
under-invested downstream  industries that would 
reduce the country’s imports of fi nished  goods. Fol-
lowing the issue of Regulation No. 52/2011, tax 
allowances  were extended to a total of 129 sectors, 
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compared with only 38 sectors  in the previous reg-
ulation 62/2008. As a result, allowances are now  
available to investments in agricultural processing, 
renewable energy,  tires, synthetic fi bers, cosmetics, 
television assembly and civil  engineering construc-
tion, among other sectors. 

 Th e allowance reduces net taxable  income by 30% 
of the total investment value, spread over six years,  
or 5% each year; accelerates depreciation and amor-
tization, and allows  a reduction in withholding tax 
of up to 10% for dividends paid to  off shore taxpay-
ers. It also allows the carry-forward of losses for  at 
least fi ve years and up to 10 years, adding one year 
if each of  the following conditions are met: 

   the investment is in a bonded  industry zone; 
   the investment employs at least  500 Indonesian 
workers for fi ve consecutive years; 
   the investment involves at least  IDR10bn spend-
ing on economic and social infrastructure; 
   there is spending of at least  5 percent of the in-
vestment value within fi ve years on research and  
development in Indonesia; 
   the investment sources at least  50 percent of its 
raw material and/or output components from 
Indonesia’s  domestic market.   

 Tax holidays ranging in length from  fi ve to 10 years 
are also available for investments in fi ve “pioneer”  
industries – the base metal, petroleum and refi n-
ing (or basic  chemicals derived from petroleum and 
natural gas), industrial machinery,  renewable ener-
gy and telecommunications equipment industries. 

 Investors eligible for both a tax  holiday and a tax 
allowance have the option of choosing the appro-
priate  incentive for their purpose. To take advan-
tage of the tax holidays,  investors must satisfy the 
following conditions: the business must  take the 
form of a limited liability company; the company 
must have  been incorporated in Indonesia after 
August 14, 2010; the new capital  investment plan 
must be worth at least IDR1 trillion; the taxpayer  
must deposit at least 10% of the investment in at 
least one bank located  in Indonesia; and the de-
posit cannot be withdrawn before the end of  the 
investment plan. Taxpayers must also present their 
investment  plans to the Ministry of Finance by 
August 15, 2014. 

 Th e introduction of tax holidays is  intended to pro-
vide support for the large-scale manufacturing and  
infrastructure projects contained within the gov-
ernment’s “Masterplan  for the Acceleration and Ex-
pansion of Economic Development of Indonesia,”  
launched by President Bambang in 2011, and it is 
a strategy that looks  to be paying off . According to 
Gita Wirjawan, the head of the Indonesian  Invest-
ment Coordinating Board, at least fi ve companies 
were waiting  for tax holidays to be available before 
investing substantial funds  in Indonesia. Th ese in-
cluded the South Korean companies Posco steel  
(with a potential investment of some IDR60 tril-
lion) and Hankook tyres  (IDR5 trillion), Kuwait 
Petroleum Corporation (up to IDR70 trillion),  
Caterpillar (IDR5 trillion), and the domestic tex-
tile company, Indorama  (IDR5 trillion). 
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 A generous set of tax breaks has also  been creat-
ed for companies operating in one of Indonesia’s 
free  trade zones, including exemption from import 
taxes, customs and excise  duties, value-added tax 
and LGVAT. Th ere is currently a Free Trade  Zone 
in Riau Islands province, covering the islands Ba-
tam, Bintan  Karimun and Janda Berias. Th e gov-
ernment plans to establish about  a dozen more free 
trade zones, and is planning to create fi ve Special  
Economic Zones by 2014. 

 A range of other tax incentives are  available under 
Indonesian tax law, including tax deductions for 
spending  on research and development, accelerated 
depreciation in certain circumstances,  and value-
added tax exemptions for imported machinery un-
available  in Indonesia. 

 In January Indonesia's Finance Ministry  obtained 
parliamentary backing for the granting of tax in-
centives  to encourage the production of environ-
mentally-friendly "green" vehicles  in the country. 
A ministerial briefi ng to the House of Representa-
tives  described how the provision of tax incentives 
for the manufacture  in Indonesia of low-cost low-
emission cars could not only reduce fuel  consump-
tion, but also make the country into an Asian pro-
duction base  for such vehicles. 

 Th e incentives for low-cost green  car production 
form part of the Ministry of Industry's plans for 
Indonesia  to become a regional production base, in 
competition with Th ailand  and Malaysia, while in-
creasing employment and the use of local content.  

Current automotive assembly plants in the country 
largely rely on  imported parts. 

 Th e new tax incentives could also  include the pro-
vision of a vehicle registration tax exemption or 
a  reduction in the luxury goods tax for low-cost 
green cars. It has  been suggested that such cars 
could be defi ned as those having an  engine capac-
ity of less than 1,200cc, able to travel 20 km per 
one  liter of fuel, and being sold at an as-yet-to-be-
defi ned aff ordable  price. 

 While it is expected that the government  could 
lose revenue through the scheme, the hoped-for 
additional investment  in the Indonesian automo-
tive industry should boost economic growth.  An 
announcement of the actual incentives to be intro-
duced is expected  in 2013. 

  Minerals Resource Taxation  
 Prior to a new law introduced in 2009,  the amount 
of tax paid by mining companies was determined 
by clauses  of their contracts individually negotiated 
with the Government, while  oil and gas extraction 
companies generally pay income tax in accordance  
with their production sharing agreements. How-
ever, investments made  after the new Mining Law 
went into eff ect are not permitted negotiated  tax 
concessions: now such companies must comply 
with the general corporate  tax laws. 

 Taxation of the minerals sector in  Indonesia has 
in fact become somewhat uncertain as the Gov-
ernment  seeks to extract a larger slice of revenue 
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from the industry, in common  with many other 
resource-rich countries. Recently, the Government  
indicated that it is also looking to increase royalty 
rates substantially  under existing mining contracts. 
Royalties under older mining contracts,  such as 
with companies operating gold and copper mines, 
are between  1% and 2%. Th e government believes 
these rates are too low and contrary  to the Mining 
Law 2009, which stipulates that all existing con-
tracts  should be adjusted to meet prevailing rates. 
For contracts signed  since 2003, mining contract 
royalties have normally been set at between  3% and 
4% on all minerals, except for coal for which they 
reach 13.5%,  and it seemed at fi rst that the gov-
ernment was seeking to re-negotiate  older contracts 
to match these post-2003 levels. However, Deputy 
Energy  and Mineral Resources Minister Rudi Ru-
biandini suggested last September  that, for all con-
tracts that are being renegotiated, a royalty level  of 
10% (closer to royalties collected from coal min-
ing) is being targeted. 

 Mining companies in Indonesia have  pointed out 
that they are already paying signifi cant amounts 
to the  government in other areas, such as taxes on 
profi ts and dividends,  and employee taxes and they 
are now facing additional diffi  culties  as a result of 
the Government’s decision in May 2012 to extend  
a 20% export tax to a total of 14 raw minerals, in-
cluding copper,  gold, silver, bauxite, lead, nickel 
and iron ore. 

 Justifying this measure, the Government  said such 
action was needed because there had been a large 

scale increase  in the exportation of certain minerals. 
For example, nickel, iron  ore and bauxite exports 
were said to have risen by 800%, 700% and  500%, 
respectively since 2009. Th e government’s opinion is 
that  the unrestricted export of unprocessed natural re-
sources has retarded  the development of downstream 
industries in the country, and it will  now look to all 
mining companies to agree plans with the govern-
ment  for the building of smelters, particularly those 
smaller miners who  have rapidly increased their pro-
duction recently. Only miners with  approved plans 
will be allowed to continue to export under license,  
until a total export ban comes into force from 2014. 
Th e export ban  will apply immediately to compa-
nies with mining licenses issued after  2009, although 
the status of coal mining operations under the new  
law is uncertain. Companies with mining contracts 
agreed before that  date will be allowed to continue to 
ship mineral ores until 2014. 

 Unsurprisingly, such a blatant example  of resource 
nationalism has not got down well with some of 
Indonesia’s  key trading partners, especially Japan, 
which relies on Indonesia's  substantial supply of 
nickel to meet half of its domestic needs, and  in 
June 2012 it warned that it may initiate World 
Trade Organization  proceedings against the In-
donesian mineral export restrictions. Indonesia  
has said that a legal challenge could only occur in 
2014, after the  most prohibitive restrictions enter 
into force, although the Government  claims to be 
keen to negotiate an amicable solution with Japa-
nese  authorities. However, additional challenges to 
the new export taxes  cannot be ruled out. 
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  Anti-Avoidance  
 As highlighted earlier in this piece,  expanding the 
tax net to cover more taxpayers is one of the Gov-
ernment’s  top priorities, and this means that the tax 
authorities are placing  much higher emphasis on 
tax compliance. 

 Last July President Bambang confi rmed  that the 
Government would look to boost tax revenues 
in 2012 through  improved tax compliance, rath-
er than new or increased taxes. Th e government  
targeted a tax revenue total of IDR885 trillion 
(USD93.65bn) in 2012,  up 19.5% over revenue in 
2011 of IDR742 trillion, which itself was  a rise of 
18% over 2010. In addition, revenue from customs 
and excise  has also increased, almost doubling in 
the period from 2009 to 2011 –  from IDR77 tril-
lion to IDR133 trillion. 

 However, anti-avoidance legislation  is not as per-
vasive as that seen in most developed economies. 
For  example, Indonesian tax law makes no specifi c 
provision for rules  on thin capitalization, although 
the Finance Ministry is authorized  to determine 
the debt/equity ratio of companies for tax pur-
poses.  While practice is inconsistent in this area, a 
ratio of 3:1 has been  deployed by the tax authority 
in the past. 

 Indonesia does have transfer pricing  rules, and trans-
actions between related entities are closely scruti-
nized  by the Indonesian tax department. If such 
transactions are deemed  not to have been conducted 
at arm’s length, the tax inspectorate  is permitted to 

recalculate income and deductions using the arm’s  
length principle and adjust the tax due. 

 Th e Indonesian tax authority usually  demands de-
tailed transfer pricing documentation explaining 
the nature  and value of the transactions and the 
transfer pricing methods applied  to them. Typical-
ly, transfer pricing documentation must be submit-
ted  with a corporate income tax return if related 
party transactions equal  more than USD1m per 
year. New measures were introduced in November  
2010 that implement transfer pricing provisions 
within Indonesia’s  double taxation agreements and 
these allow tax investigations to be  launched where 
it is believed information provided by the taxpayer  
is materially incorrect. 

  Trade Agreements  
 As a result of its membership of the  Association 
of South East Asian Nations (ASEAN), export-
ers in Indonesia  benefi t from preferential access 
to a number of key economies in the  region with 
lower import tariff s and reduced barriers to trade. 
Currently,  ASEAN consists of 10 member states 
- Brunei, Cambodia, Indonesia,  Laos, Malaysia, 
Myanmar, the Philippines, Singapore, Th ailand 
and  Vietnam and the grouping has concluded six 
separate free trade agreements  with Australia, New 
Zealand, China, India, South Korea and Japan 
(ASEAN  + 6). 

 In January 2012, the ASEAN-Australia-New  Zea-
land Free Trade Agreement became eff ective in 
Indonesia. Th e move  means the proportion of 
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Australia's current merchandise exports entering  
Indonesia tariff -free will eventually rise from 56% 
to 92%. Another  5% of Australian exports will en-
joy tariff s no greater than 5%. For  Indonesia, 99% 
of its current merchandise exports to Australia will  
enjoy tariff -free treatment from January 10, 2012, 
rising to 100%  when the agreement is fully imple-
mented in 2020. 

 Signifi cantly, it was agreed at the  ASEAN Summit 
last November that talks would begin on integrat-
ing the  "plus six" countries into a regional free trade 
agreement, potentially  linking an integrated market 
comprising over 3bn people with a combined  gross 
domestic product of some USD20 trillion. 

 Indonesia also has an ambitious trade  agenda go-
ing forward. During a visit to Jakarta in March 
2012, the  Indian Commerce and Industry Minis-
ter Anand Sharma and the Indonesian  Economy 
Minister Hatta Rajasa agreed to fast-track ongoing 
negotiations  so as to achieve an early completion 
of a Comprehensive Economic Cooperation  Agree-
ment between their countries. Th e new compre-
hensive treaty, covering  goods, services and invest-
ment, would add to the provisions of the  existing 
ASEAN free trade agreement with India, to which 
Indonesia  is already a party. It is hoped that it will 
be possible, in the future,  to boost trade volumes 
signifi cantly between the two countries, given  the 
huge domestic markets they represent. Total trade 
of USD25bn by  2015 was said to be the target, but, 
because its value had already  reached USD20bn in 
2010/11, that fi gure may well be revised upwards  

in due course. A particular push will be given to 
investment from  India into Indonesian infrastruc-
tural projects and its textile industry,  while both 
sides are also looking to mining, pharmaceuticals, 
food  processing and research and development, as 
other sectors where further  economic cooperation 
could be fruitful. 

 Last year, President Bambang and his  South Korean 
counterpart Lee Myung-bak also promised to work 
together  to conclude the negotiation of a bilateral 
Comprehensive Economic  Partnership Agreement 
at an early date. A free trade agreement (FTA)  be-
tween South Korea and the Association of South-
east Asian Nations  (ASEAN), of which Indonesia is 
a member country, already came into  force in June 
2007, and phased out tariff s levied on around 97% 
of  South Korean goods sold in ASEAN countries 
by 2010. However, the South  Korean government 
has indicated that it is now looking to negotiate  
higher-level trade treaties with countries within 
ASEAN to provide  further benefi ts. Th e fi rst round 
of talks began on a Comprehensive  Economic Part-
nership Agreement with Indonesia on July 12 last 
year.  Total trade between South Korea and Indo-
nesia has increased signifi cantly  as a consequence 
of the ASEAN FTA, reaching almost USD30bn 
in 2011.  However, while Indonesia is now South 
Korea's tenth biggest trade  partner and its second 
largest in ASEAN, the two countries believe  that a 
further bilateral trade treaty could provide further 
benefi ts.  A target has been set to achieve total trade 
between the two countries  of USD50bn by 2015, 
rising to USD100bn by 2020. 
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 After a meeting with President Bambang  on March 5, 
2013, German Chancellor Angela Merkel confi rmed 
that European  Union (EU) negotiators should con-
clude a free trade agreement (FTA)  with Indonesia as 
soon as practicable. Merkel said that she would  push 
for such an FTA with Indonesia, the largest economy 
within ASEAN,  as an essential move before the EU 
can move towards its future aim  of signing a regional 
trade treaty. As a whole, in 2011, ASEAN was  the 
EU's fi fth largest trading partner with EUR212.8bn 
(USD277.3bn)  of trade in goods and services. Th e 
EU is ASEAN's third largest trading  partner after 
China and Japan, accounting for around 10.5% of 
the  bloc's trade. Th e EU is by far the largest inves-
tor in ASEAN countries  accounting for an average 
of 17.1% of the region’s foreign direct  investments 
during the period 2009-2011. 

  Conclusion  
 Indonesia is in a similar position  to other large 
emerging economies around world. Rates of eco-
nomic  growth have been the envy of the West over 
the last couple of decades,  and the country has 
continued to grow through the worst of the global  
and fi nancial and economic crisis. However, none 

of these countries  could be said to have broken 
through into the realms of the developed  world yet, 
however much people have talked up their chances 
of doing  so, and regardless of the hundreds of bil-
lions in FDI they have attracted.  Although these 
countries usually off er generous tax concessions to  
lure foreign investors, and labor costs are normally 
a fraction of  those in the EU or the United States, 
countries like Indonesia won’t  truly advance until 
their legal and fi scal regimes become more predict-
able,  their governments accelerate the pace of eco-
nomic reform, their clunky  administrative struc-
tures are streamlined, and a policy of zero-tolerance  
is applied to corruption. 

 ENDNOTES

   1  https://www.cia.gov/library/publications/the-world-

factbook/geos/id.html  

   2   http://online.wsj.com/article/SB1000142412788732
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   3   http://www.transparency.org/cpi2012/results   

   4   http://www.pwc.com/gx/en/paying-taxes/data-
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      Topical News Briefi ng: Power To 
The Small Business Lobby! 
 by the Global Tax Weekly Editorial Team 

 Despite the fact that nurturing the  business envi-
ronment for small and medium sized enterprises 
(SMEs)  is one of the best ways to create jobs and 
economic growth, smaller  businesses all over the 
Western world are still fi nding their attempts  to 
ride the wave of recovery impeded by unnecessary 
regulations and  high taxes. 

 Th is problem was highlighted this  week by two re-
ports coming out of Europe and the US (see stories 
below),  which took the time to survey SMEs about 
their concerns. A call for  less red tape and simpler, 
lower taxes came loud and clear from both  sides of 
the Atlantic. 

 Th e basis for this argument is a simple  one and it 
makes perfect sense: the growth likely to be gen-
erated  by lowering taxes and reducing regulation 
for SMEs will be more benefi cial,  from a fi nancial 
point of view, than maintaining or indeed increas-
ing  the current taxes payable by SMEs. 

 From a regulatory perspective, it’s  easy to feel sor-
ry for those running SMEs, who are increasingly 

buried  under piles of paperwork and who fi nd their 
hands are tied when they  want to expand and take 
advantage of the growing international market-
place,  or take on more staff . 

 Governments in Europe and the US have  consis-
tently underestimated the importance of SMEs and 
the part they  play in economic recovery, but the 
growing strength of the sector’s  lobby could now 
start to have an impact. It seems that the Europe-
an  Commission at least has got the message and is 
ready to put the needs  of smaller employers more 
towards the center of its policymaking going  for-
ward. Th is is hardly rocket science in light of the 
fact that 85%  of European Union workers are em-
ployed by SMEs. 

 All eyes are now on the US to see  if the Obama 
Administration will heed the warnings that the cur-
rent  tax regime for SMEs is crippling growth, with 
the vast majority of  entrepreneurs having to employ 
external tax advisers or accountants  to prepare their 
impossibly complex tax returns. With most small 
business  managers in the US backing the Republi-
can agenda of spending cuts  over tax increases, they 
will be as eager as the rest of us to see  if their dream 
of greater simplicity can become a reality. 
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   Swiss Federal Council 'Rejects' 
Flat Tax Initiative 

 Switzerland's Federal Council (lower  house of Par-
liament) has rejected the Swiss people's initiative 
calling  for an end to the fl at tax regime currently 
benefi ting wealthy foreigners  in the Confedera-
tion. In November 2012, the initiative, launched 
by  Switzerland's Alternative Left party, succeeded 
in gaining the necessary  100,000 signatures to trig-
ger a referendum on plans to abolish the  regime 
nationwide. Th e referendum is likely to be held in 
two years'  time. 

 Justifying its decision, the Federal  Council referred 
to the decision taken by the Swiss National Council  
and by the Swiss Council of States in the autumn of 
2012 to tighten  the fl at tax provisions. On Septem-
ber 28, 2012, the Swiss Federal  Chambers voted to 
toughen the fl at tax regime, to regain acceptance  
for the increasingly unpopular system. Th e Federal 
Council said that  the decision was a "compromise," 
intended to ensure tax justice while  at the same 
time guaranteeing the attractiveness of Switzerland 
as  a location. Th e Federal Council stressed that 
the compromise was backed  by the Swiss cantons. 
Furthermore, the Federal Council underlined  the 
importance for the economy of the tax regime for 
securing fi scal  revenues. 

 Th e Federal Council has therefore  tasked the Swiss 
Federal Department of Finance (FDF) with draw-
ing  up a policy position accordingly.. 

 Th e controversial "fl at tax" system  is based on the cost 
of living rather than an individual's wealth  or income. 
Th e regime has already been abolished in fi ve cantons 
in  Switzerland over the past few years, and tightened 
in four cantons.  It still applies for direct federal tax 
throughout Switzerland. In  2010, the levy generated 
CHF668m (USD717.6m) in fi scal revenues for  the 
Confederation, cantons and municipalities. 

 Measures aimed at tightening the controversial  fl at 
tax regime are to apply from 2016. From 2016, the 
tax base for  calculating direct federal and cantonal 
tax will be seven times the  cost of living, compared 
with fi ve times as is currently the case.  In addition, 
as regards direct federal tax, a minimal taxable in-
come  of CHF400,000 will apply. Th e Swiss cantons 
will be required to determine  their own minimum 
taxable amount. 

 For any individuals subject to the  Confederation's 
fl at tax regime at the time of the legislative changes'  
entry into force, the current law will continue to 
apply for a further  fi ve years. 

   Swiss Business Federation 
Comments on Executive Pay Vote 

 Swiss business federation Economiesuisse  has la-
mented the outcome of the March 3 ballot on 
Th omas Minder’s  "abusive remuneration" initia-
tive, warning that the "yes" vote is  a "negative sig-
nal" for Switzerland as an economic location. 
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 As predicted, an overwhelming 67.9%  of voters 
in Switzerland backed the initiative. Submitted to 
parliament  back in 2008 by Swiss entrepreneur and 
parliamentarian Th omas Minder,  the package of 
proposals seeks to strengthen shareholders’ rights  in 
Swiss companies listed on either the Swiss or foreign 
stock exchanges,  allowing them to vote on execu-
tives’ pay. Th e proposals also  ban golden parachutes 
or handshakes. Failure to respect the rules  will result 
in hefty sanctions and fi nes being imposed, includ-
ing  prison sentences of up to three years. 

 Opposed to the Minder initiative,  considering that 
such modifi cations to the law could have serious  im-
plications for the Swiss economy, the Government 
put forward a counter  proposal, off ering alternative 
solutions aimed at limiting excessive  pay. However, 
following the vote, Swiss Justice Minister Simonetta  
Sommaruga also acknowledged the will of the Swiss 
people and their  level of anger, underscoring the 
Government’s commitment to  presenting draft leg-
islation within the required timeframe of a year. 

 While respecting the will of the people,  Econo-
miesuisse argued that the Government’s coun-
ter proposal  off ered an alternative, more attrac-
tive solution to the issue of limiting  abusive and 
unacceptable levels of pay in the Confederation. 
However,  according to Economiesuisse, the long-
standing emotive and complex  debate on the ex-
orbitant pay of a few isolated executives prevent-
ed  an objective discussion on the actual content 
of the initiative from  the outset. Th e fact that 
the people were not able to vote on the  counter 

proposal made the election campaign signifi cantly 
harder,  it claimed. 

 Economiesuisse explained that the  challenge is 
now to ensure practical implementation of the ini-
tiative,  emphasizing that it pledges to work con-
structively alongside the Government  on drafting 
an implementation bill, representing the interests 
of  businesses in Switzerland. Th e federation nev-
ertheless ruled out the  idea of incorporating the 
additional proposals put forward ahead of  the vote 
by the Swiss Social Democrats, including plans for 
a controversial  bonus tax, maintaining that these 
extraneous measures have no place  as they have not 
been directly and democratically legitimized. 

   Swiss Bank Liable In US 
Tax Evasion Case 

 Wegelin, Switzerland's oldest private  bank, has 
been ordered to pay USD58m to the US authori-
ties after admitting  its role in facilitating tax eva-
sion by US taxpayers. 

 It is the fi rst time an overseas bank  has both pleaded 
guilty to and been indicted for such activity in  the 
US. A civil forfeiture complaint was fi led against 
Wegelin in  February, 2012, alleging that the bank 
had used a correspondent bank  account at UBS "to 
help US taxpayers with undeclared accounts re-
patriate  money that they had hidden at Wegelin." 
While the period covered by  the charges relates 
to 2002-11, Wegelin was also accused of having  
opened and serviced "dozens" of new undeclared 
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accounts for US taxpayers  between 2008-09, which 
the US Department of Justice (DoJ) says was  done 
in an eff ort "to capture clients lost by UBS" in the 
wake of  reports that UBS was under investigation 
for tax evasion practices. 

 A guilty plea was entered by Wegelin  in January this 
year, with managing partner Otto Bruderer admit-
ting  the charge that: "Wegelin agreed with certain 
US taxpayers to evade  the US tax obligations of 
these US taxpayer clients, who, among other  things, 
fi led false tax returns with the Internal Revenue Ser-
vice  (IRS)." Bruderer also stated that Wegelin had 
"opened and maintained  accounts at Wegelin in 
Switzerland for US taxpayers" who did not complete  
the relevant tax disclosure forms. Wegelin has since 
announced that  it will "cease to operate as a bank" 
once its transactions with the  IRS are completed. 

 US taxpayers holding more than USD10,000  in a 
foreign bank account at any time during a given 
year must report  the account's existence, along 
with any income it earns. Th e DoJ estimates  that 
by 2010 the collective maximum value of the as-
sets in undeclared  accounts benefi cially owned by 
US taxpayer-clients of Wegelin was  approximate-
ly USD1.5bn, with many accounts holding more 
than USD10,000  in any one year. 

 It was further alleged that Wegelin  opened and serviced 
undeclared accounts for US taxpayers in the names  
of sham corporations and foundations in Liechten-
stein, Panama and  Hong Kong, and that it accepted 
documents falsely declaring that these  entities were 

the benefi cial owners of these accounts. US taxpayers  
were also permitted to open and maintain undeclared 
accounts at Wegelin,  using code names and numbers, 
and communications with clients were  made in ways 
designed to avoid the risk of detection. 

 Of the USD58m ordered payable, Wegelin  owes 
approximately USD20m in restitution to the IRS, 
while a further  USD22.05m is made up by fi nes. 
A USD15.8m forfeiture was pre-paid  in January. 
Together with an April, 2012 forfeiture of more 
than USD16.2m  from Wegelin’s US correspondent 
bank account, the total amount  payable to the US 
now amounts to USD74m. 

 Commenting on the case, Manhattan  US Attor-
ney Preet Bharara said: "Wegelin has now paid a 
steep price  for aiding and abetting tax fraud that 
should be heeded by other banks,  bankers, and ad-
visers who engage in the same conduct. US taxpay-
ers  with undeclared accounts – wherever those ac-
counts may be –  should know that their bank may 
be next, and they should pay what  they owe the 
IRS before we come fi nd them." 

 Assistant Attorney General Keneally  off ered a fur-
ther warning: "When the IRS off ered the oppor-
tunity to  come into compliance through the Off -
shore Voluntary Disclosure Initiative,  some people 
thought that they could beat the system by instead 
looking  for banks that promised further conceal-
ment. We are following that  money, and time is 
rapidly running out for taxpayers who think that  
they can still hide." 
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 Th e order comes just days after accountancy  
fi rm Ernst & Young reached a non-prosecution 
agreement with the  US in connection with its 

participation in four tax shelters. It is  to pay 
the IRS USD123m following its admission of 
"wrongful conduct."  

71



ISSUE 18 | MARCH 14, 2013NEWS ROUND-UP: COUNTRY FOCUS – AUSTRALIA

   Australian Banks Reject Calls 
For New Super Tax 

 Th e Australian Bankers' Association  (ABA) has 
slammed calls for a super profi ts tax on banks, 
warning  that this would amount to a tax on retire-
ment savings. 

 Responding to reports in the Australian  media 
that the Green Party are seeking the imposition of 
a new 0.2%  levy on all bank assets above AUD-
100bn (USD102bn), the ABA cautioned  against 
any such initiative. According to Steven München-
berg,  Chief Executive of the ABA: "Th e major-
ity of bank profi ts are paid  through dividends to 
Mum and Dad shareholders and superannuation 
funds."  Were these profi ts taxed, those saving 
for their retirement through  superannuation ac-
counts, together with current retirees, would see  
their returns reduced. 

 In turn, banks would need to pass  on higher costs 
to consumers if they hoped to maintain profi t-
ability.  Lending to other parts of the economy 
would also become problematic,  with München-
berg explaining that bank assets are eff ectively  
loans. Th is might "make it more diffi  cult for 
those parts of the economy,  including small busi-
nesses, to get fi nance." 

 Th e ABA has also hit out at critics  for failing to 
acknowledge the large contribution already made 

by  banks to the Government's fi nances. 27% of 
bank profi ts were captured  by taxes in the three 
years to end-2012, with the ABA arguing that  
banks contribute more corporate tax than any 
other industry in Australia.  Th e total tax bill for 
banks over the past fi ve years reached AUD40bn,  
with an additional AUD3bn paid through the 
bank funding guarantee. 

 "Th is populist Greens policy could  end up hurt-
ing our economy. Solid bank profi ts are crucial 
for Australia’s  long-term economic stability and to 
secure jobs growth. Bank shares  are a mainstay of 
super fund investment given the stability of earn-
ings  and relatively high dividends and these re-
turns help people saving  for their retirement or 
earn income when they have left the workforce,"  
Münchenberg concluded. 

   Australia To Scrap Non-Resident 
CGT Discount 

 Th e Australian Government is consulting  on 
draft legislation which will axe the capital gains 
tax discount  for non-residents on taxable Austra-
lian property. 

 Th e decision to remove the 50% discount  was an-
nounced by Treasurer Wayne Swan in the 2012-13 
Budget last May.  Non-residents will still be enti-
tled to a discount on capital gains  accrued prior to 
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Budget night - May 8, 2012 - provided that they 
choose  to value the asset as at that day. 

 Th e Government believes that the discount  is not 
necessary to attract investment from non-residents 

into these  assets. It estimates the savings from this 
measure to reach AUD55m  (USD56.4m) over the 
forward estimates period. 

 Th e consultation is open until April  5.  
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   Australian Industry Calls For 
End To Carbon Tax 

 Th e Australian Industry Group (AiGroup)  has called 
on politicians to support the immediate removal of 
the  fi xed price carbon tax and a direct move to an 
internationally linked  emissions trading scheme. 

 Th e Labor Government implemented its  carbon 
pricing mechanism (CPM) on July 1 last year. Th e 
CPM requires  around 500 large carbon emitters to 
purchase a permit for each tonne  of pollution they 
release into the atmosphere. A permit for the 2012-
13  fi nancial year costs AUD23 per tonne (USD24). 
Th is fi gure will increase  on July 1 this year, and again 
in 2015, when it will reach USD25.40  per tonne. A 
strict penalty regime accompanies the mechanism, 
whereby  businesses found to be falsely blaming the 
carbon tax for price hikes  are liable for fi nes of up 
to AUD1.1m. 

 AiGroup Chief Executive Innes Willox  believes 
that dropping the tax would cut carbon costs by 
three quarters.  He estimates that in turn electric-
ity prices would drop by approximately  1.5 cents 
per kilowatt hour, representing an average cut of 
around  10% for businesses and households. 

 Willox is concerned that the Australian  system is 
over burdensome, pointing out that competitors 
in Europe  are now paying around AUD6 a tonne, 
while United Nations Certifi ed  Emission Reduc-
tion permits are trading at less than AUD1. He 

stressed:  "Australian businesses could be taking ad-
vantage of these low international  prices through 
emissions trading. Instead we are stuck with the 
Government's  high fi xed prices." 

 Th e AiGroup argues that its proposal  would 
achieve an environmental benefi t at a lower cost, 
and would  be fully consistent with the targeted 
reductions in emissions shared  by both the major 
political parties. Willox explained that full emis-
sions  trading "would slash the uncompetitive bur-
den that has been imposed  on Australian indus-
try and the Australian community and which is 
dampening  jobs growth." 

 A survey of 285 businesses carried  out by the Ai 
Group late last year and published in January found  
that around half of all those questioned experienced 
an increase in  some of their input costs (energy and 
other inputs) immediately after  the carbon tax was 
introduced. Input prices increased immediately  for 
61% of manufacturing businesses, 36% of services 
businesses and  52% of construction businesses. 

 Willox said at the time: "Th e cost  imposts on do-
mestic businesses and the resulting squeeze in mar-
gins  come at a time when many businesses are un-
der considerable pressure  from a broad range of 
factors including the very strong Australian  dollar; 
strongly rising unit labor costs and the direct and 
indirect  impacts of the prolonged contraction in 
residential and commercial  construction." 
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   OECD Backs South African 
Carbon Tax Plans 
 Th e Organization for Economic Cooperation  and 
Development (OECD) has recommended that 
South Africa speed the  implementation of a car-
bon tax to leverage fi scal space to enhance  the tax 
regime. It has recommended that an environmen-
tal levy could  provide a signifi cant new revenue 
stream that would allow authorities  to cut taxes 
on corporate profi ts and improve job creation 
and employment  incentives to foster stronger 
economic growth. 

 Th e OECD's Economic Survey of South  Africa 
notes authorities' eff orts to confront the challenge 
of climate  change mitigation. At an international 
level, South Africa has articulated  a commitment - 
conditional on the provision of external fi nancing  
- to reduce emissions relative to a Business as Usual 
scenario by  34% by 2020 and by 42% by 2025. 
Th is would be achieved through a carbon  tax pres-
ently under consideration by authorities. 

 Th e OECD highlighted the importance  of a broad 
and easy-to-implement instrument, to mitigate the 
burden  of enforcement and administration, and 
advocated the adoption of a  simple carbon tax. Th e 
Organization pointed out that there is so far  no ex-
plicit economy-wide carbon price, and putting in 
place a carbon  tax is taking longer than expected. 

 Th e OECD stated: "For South Africa  it ap-
pears particularly important, in designing cli-
mate change mitigation  policies, to bear in mind 

administrative capacity constraints. Th is  consider-
ation favors instruments such as a simple carbon 
tax, which  is eff ective but relatively easy to admin-
ister, rather than, for example,  extensive sectoral 
carbon budgeting with cap-and-trade or indus-
trial  policies driven by subsidies and tax breaks. 
A suitably simple carbon  tax would be uniform, 
based on the carbon content of fuels, apply  to all 
sectors, eschew border tax adjustments, and avoid 
earmarking  of “recycled” revenues." 

 Th e OECD recognized that when a carbon  tax 
is installed it is expected that the initial rate will 
be set  at a very low level and will therefore take 
several years before it  truly incentivizes businesses 
to change their environmental approaches.  Th e 
OECD, however, advocated that the carbon tax 
should be applied  as broadly as possible from the 
outset, including in the electricity  industry. Fur-
thermore, the OECD highlighted there may be a 
case for  taxing fertilizer in order to limit diff use 
water pollution, which  it pointed out is hard to 
measure and charge directly. 

 Summarizing, the OECD suggested that  the au-
thorities' need to "raise additional revenue can go 
hand in  hand with initiatives to address negative 
externalities, such as taxing  environmentally harm-
ful activities." 

 "More generally, if revenues are increased  while re-
orienting the tax mix toward more growth-friendly 
taxation,  by reducing taxation of corporate prof-
its (excluding resource rents)  and raising property 
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taxes, the negative eff ects on growth [of a carbon  
tax] could be minimized," it recommended. 

 Measures to boost growth could also  include 
tax credits for fi rms that provide on-the-job 

vocational training,  and measures to make the 
personal income tax regime more progressive  
to tackle income inequality, which the OECD 
claims continues to be  a key challenge for the na-
tion, exacerbating crime rates.  
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ISSUE 18 | MARCH 14, 2013NEWS ROUND-UP: SMEs

   EC Takes Action To Ease Burden 
On SMEs 

 Value-added tax (VAT) ranks among  the ten most 
burdensome European Union laws for small and 
medium sized  enterprises, according to a consulta-
tion undertaken by the European  Commission to 
identify areas where regulation is impeding job cre-
ation  and growth. 

 Th e consultation involved around 100  SME and 
business organizations, and was intended to help 
ascertain  issues requiring further examination and 
action by the Commission.  Europe's 20.8m SMEs 
create 85% of all new jobs and employ two-thirds  
of the EU's workforce. Th e ten most burdensome 
EU laws identifi ed  in the consultation were: VAT, 
the modernized customs code, data protection,  la-
bor market related legislation, recognition of pro-
fessional qualifi cations,  product safety, waste legisla-
tion, recording equipment for road transport,  public 
procurement and the REACH chemical legislation. 

 Th e Commission says that it will address  these 
concerns via its new Regulatory Fitness and Per-
formance Program  (REFIT), which was launched 
in December. Th rough the program, the  EU's reg-
ulatory framework is being screened for burdens, 
gaps and  ineffi  ciencies. Th e results will be evaluated 
and, if appropriate,  legislation will be revised. In 
addition, a new annual scoreboard  launched by the 
Commission will track progress on SME-relevant 
legislation  and show how proposals to simplify or 

reduce burdens are followed  up by EU institutions 
and by Member States. A network of SME Envoys  
will also actively follow up the survey's top ten re-
sults and make  administrative burden reduction a 
priority in Member States. 

 Th e Commission will announce follow  up actions 
by June, taking into account the outcome of the 
ongoing  legislative processes. 

 European Commission President, José  Manuel Bar-
roso, said: "Th e Commission is making sure that 
EU legislation  is fi t for purpose and helps European 
businesses to grow and to create  jobs. Th is is why we 
have put smart regulation at the heart of our  policy-
making. And this is why we want to ease the lives of 
our small  and medium sized enterprises, which are 
most important engines for  Europe's economy." 

 Vice-President Antonio Tajani, responsible  for In-
dustry and Entrepreneurship, added: "Our legisla-
tion needs to  be designed with SMEs (and especial-
ly new entrepreneurs) in mind:  it must be smart, it 
must be simple and it must be stable. Th e better  we 
listen to SME's concerns, the better they can help 
us to return  to growth." 

   US Small Businesses Want Lower 
Tax Rates, Simpler Tax Code 

 In the results of a new survey on  taxes and spend-
ing released on March 7 by the National Federation  
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of Independent Business (NFIB), the United States 
largest small-business  association, its members' 
views indicate that small businesses want  a tax code 
with low rates and fewer deductions. 

 While their bottom line is whether  their taxes will 
rise or fall, it is apparent that small businesses  be-
lieve spending must be curbed in order to bring the 
federal budget  into balance. 

 “Th is survey clearly shows that  small-business own-
ers believe the tax code is too complicated, too  po-
litically motivated, and inconsistent. It is no won-
der that more  than half of small businesses believe 
that simplifying the tax code  should be a top prior-
ity,” said NFIB Tax Counsel Chris Whitcomb. 

 He confi rmed that small businesses  are also “willing 
to give in order to get. For example, we now  know 
that there is willingness in the small-business pop-
ulation to  cap or eliminate popular tax exclusions 
and deductions in exchange  for lower tax rates." 

 “By an overwhelming margin,  small-business own-
ers indicated that they prefer lower individual  tax 
rates and a simpler tax code,” commented study 
author and  NFIB Senior Research Fellow William 
Dennis. “Th ey see economic  possibility in growing 
their businesses, not in growing government  rev-
enue through tax increases.” 

 “In fact, their sentiment that  spending cuts must 
take priority is overwhelming,” he added, “with  
81% preferring spending cuts to tax increases by 

at least three dollars  in cuts for every dollar in reve-
nues. Virtually no respondent in the  survey favored 
increasing taxes over cutting spending.” 

 In particular, 85% of NFIB members  think Con-
gress should fundamentally revise the federal tax 
code in  2013, with arbitrary/inconsistent tax prefer-
ences, constant change  and complexity topping their 
list of complaints about the current  federal tax code. 

 Th ey appear to have, in eff ect, surrendered  to the 
code’s complexity. 91% hire a professional tax-
preparer  to do their taxes; and 55% do not believe 
simplifi cation will occur  in any tax revision, even if 
explicitly intended. 

 Th e tax preferences that NFIB members  generally 
support capping or eliminating in exchange for low-
er tax  rates include the mortgage interest deduction, 
the employer-provided  health insurance exclusion, 
tax-exempt municipal bonds and the production  tax 
credit. However, they favor retaining the deduction 
for state  and local taxes paid, even in exchange for 
lower tax rates, and the  preference for capital gains. 

 Finally, NFIB members oppose a value-added  tax 
and a carbon tax as potential replacements or off sets 
for other  taxes by a net 41% and 64%, respectively. 

   IRS Reminds That Barter Value 
Is Taxed 

 While small businesses sometimes barter  to get 
products or services they need, the United States 
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Internal  Revenue Service (IRS) has reminded all 
taxpayers that the fair market  value of property or 
services received through a barter is taxable  income. 

 Th e IRS explained that, although bartering  is the 
trading of one product or service for another, with, 
usually,  no exchange of cash, the fair market value 
of property or services  received through a barter re-
mains taxable income. Both parties must  report as 
income the value of the goods and services received 
in the  exchange. 

 In its factsheet on bartering, the  IRS noted that a 
barter exchange is an organized marketplace where  
members barter products or services, and that some 
exchanges operate  out of an offi  ce and others over 
the internet. However, all barter  exchanges are re-
quired to issue Form 1099-B, Proceeds from Bro-
ker  and Barter Exchange Transactions, annually. 

Th e exchange must give  a copy of the form to its 
members and fi le a copy with the IRS. 

 In addition, it pointed out that barter  and trade 
dollars are the same as real dollars for tax reporting 
purposes.  A taxpayer must report, on his or her tax 
return, the fair market  value of the products or ser-
vices received in the year in which the  barter occurs. 

 However, the tax and reporting rules  may vary 
based on the type of bartering that takes place. 
Barterers  may owe income taxes, self-employment 
taxes, employment taxes or excise  taxes on their 
bartering income. 

 Generally, a trade or business must  report bartering 
income on Form 1040, Schedule C, Profi t or Loss 
from  Business, and may be able to deduct certain 
costs incurred to perform  the bartering.  
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ISSUE 18 | MARCH 14, 2013NEWS ROUND-UP: COUNTRY FOCUS – FRANCE

   France Divided On Diesel Tax Rise 

 Th e French Government is currently  considering 
the idea of revising the taxation of diesel to align it  
with the taxes imposed on petrol. 

 Within the framework of its competitiveness  pro-
gram, the Government aims to generate EUR3bn 
(USD3.98bn) in additional  tax revenues from eco-
logical taxation by 2016. 

 In France one liter of diesel costs  on average 20 
cents less than a liter of petrol. Diesel is now taxed  
at EUR0.65 per liter compared with EUR0.86 per 
liter for unleaded  petrol. Given that diesel repre-
sents 82% of all fuel consumed in France,  align-
ing the taxation of diesel with petrol would serve 
to signifi cantly  increase fi scal revenues for the state. 
Indeed, according to the General  Finance Inspec-
torate (IGF), this would raise annual tax revenues 
from  diesel from EUR2.8bn to EUR4bn. 

 Yet opinion in France is fi ercely  divided. Given the 
complexity and sensitivity of the issue, the Gov-
ernment  is, quite wisely, proceeding cautiously. 
While many, including French  Ecology Minister 
Delphine Batho, are calling for the tax break ben-
efi ting  diesel to be abolished, not just for tax rea-
sons but also for public  health and environmental 
reasons, others fear the impact of such a  move on 
the country’s car industry and also on consumers in  
France. Around 80% of new cars sold in France last 
year run on diesel.  Th e French car industry would 

therefore have to completely revise  its development 
and production strategy in an already diffi  cult eco-
nomic  climate. Furthermore, there is the concern 
that consumers will merely  elect to purchase cars 
from foreign manufacturers. 

 Th e Government is also mulling the  idea of re-
vising the numerous tax breaks currently benefi t-
ing certain  sectors with high diesel and kerosene 
consumption, impacting farmers,  taxi drivers, and 
airline companies. French Transport Minister Fré-
déric  Cuvillier recently underlined the need to pre-
serve the competitiveness  of professionals in these 
industries, however. 

 According to French Finance Minister  Pierre 
Moscovici, the Government does not plan to intro-
duce any ecological  tax measures before the 2014 
fi nance law. Th e French committee on  ecological 
taxation is due to submit its proposals shortly. 

   French HGV Tax Enters Into 
Force October 1 

 Following a planned national trial  period, France’s 
heavy goods vehicle (HGV) eco-tax is to enter  into 
force across France on October 1, 2013, much later 
than initially  intended. 

 According to the French Transport  Ministry, the 
entry into force date has had to be postponed from 
July  20, 2013, as further work is necessary before 
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the tax can be trialed.  Given the delay, and to en-
sure the operational fi tness of the mechanism,  the 
Government has decided to abandon its plans for 
a trial period  in Alsace, planning to test the system 
instead at national level on  a voluntary basis. 

 Th e HGV eco-tax ensures that users  pay for the use 
of the country’s non-concessionary roads and  mo-
torways, generating revenues to fi nance vital trans-
port infrastructure.  Th e levy also aims to facilitate 
the required "ecological shift" in  the long term, by 
encouraging a change in behavior and in the mode  
of transport used to carry goods, to favor more en-
vironmentally friendly  forms of transport, notably 
rail and water. 

 Both foreign and French HGVs will  be required to 
pay per kilometer to use the 15,000km road net-
work  which will be covered by the tax. Vehicles will 
be fi tted with electronic  devices operating a system 
of satellite location. 

 Th e Government anticipates annual  revenues from 
the eco-tax of around EUR1bn (USD1.3bn). 

   French Customs Revenues 
Up In 2012 

 Th e French Customs administration  has recently 
unveiled details of its results for 2012, showing an  
increase in total revenues collected last year. 

 According to the French Finance Ministry,  the Cus-
toms administration last year collected revenues 

totaling EUR67.9bn  (USD88.5bn), up 2.57% from 
the previous year (EUR66.2bn). To simplify  taxa-
tion, an electronic payment system was introduced 
for transactions  exceeding EUR5,000. Th is system, 
which aims to reduce costs for those  owing tax, be-
came compulsory in France on January 1, 2013. 

 In 2012, Customs collected an exceptional  contri-
bution of EUR600m from tax levied on stocks of 
petroleum products,  and recorded revenues exceed-
ing EUR300m from the tax on sugary drinks.  Dur-
ing the year, Customs recovered EUR294m in taxes 
and duties linked  to customs and tax fraud. 

 Th e role of the French Customs administration  is 
to respond to the needs of businesses to support 
competitiveness,  to recover fi scal revenues, to pro-
tect both citizens and the environment,  and to re-
spond to developments in organized crime. 

     France Delays VAT Hike On 
'Personal Services' 

 French Finance Minister Pierre Moscovici,  Budget 
Minister Jérôme Cahuzac and Minister of Trades  
Sylvia Pinel have recently announced that the 
planned rise in the  reduced rate of value-added 
tax (VAT) currently benefi ting certain  "personal 
services" is to take eff ect from July 1, later than 
initially  intended. 

 Th e rise in the French VAT rate from  7% to the 
standard rate of 19.6%, as called for by the Europe-
an Commission,  was initially due to apply in France 
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from April 1. However, the Government  decided 
to postpone the measure to allow the professionals 
concerned  suffi  cient time to prepare for the tax rise. 

 In its notice dated September 29,  2011, and in its 
reasoned opinion dated June 21, 2012, the Euro-
pean  Commission offi  cially asked France to ensure 
that certain "personal  services" be subjected to the 
normal VAT rate. Th e Commission argued  that 
these personal services do not "constitute domestic 
care services  as laid down in European Union law." 

 According to the French Finance Ministry,  the Eu-
ropean Commission fi nally limited its request to 
a list of fi ve  categories of services, following two 
years of negotiation. Th e list  includes gardening 
services, home lessons (diff erent from school sup-
port),  computer and Internet assistance at home, 
maintenance services, maintenance  and the tem-
porary guarding of main and secondary residences, 
and intermediary  services. 

 Th e French Finance Ministry insists  that if France 
had not conformed to the European Commis-
sion’s  request, the Commission would have re-
ferred the matter to the Court  of Justice of the 
European Union. Th ere would then have been 
a high  risk that France might have been forced 
to extend the scope of the  provision yet further, 
to beyond the list of the fi ve categories targeted  
by the Commission. Th e Commission’s list rep-
resents less than  10% of the turnover of personal 
services eligible for the reduced  VAT rate, the Fi-
nance Ministry points out. 

   France To Further Tighten Fiscal 
Screws In 2014 

 French Prime Minister Jean-Marc Ayrault  has recent-
ly announced that the Government will have to iden-
tify a  total of EUR5bn (USD6.5bn) in new savings 
for 2014, within the framework  of its 2014 Budget. 

 Th e additional savings will enable  the Government 
to guarantee recovery of the public fi nances, while  
at the same time ensuring the fi nancing of measures 
aimed at strengthening  the competitiveness of the 
economy, combating unemployment and strength-
ening  solidarity with the poorest (poverty plan), 
Ayrault said. Th e Government  must fi nd around 
EUR1bn to fi nance the tax credit for competitive-
ness  and employment (CICE), for example. 

 Th e Prime Minister explained that  the focus of 
the eff ort will be on expenditure (excluding pay-
roll),  and will be based on the implementation of 
"ambitious structural reforms"  on the spending of 
each ministry and its agencies. Talks on the sub-
ject  between ministers and French Finance Minis-
ter Moscovici and Budget  Minister Cahuzac are to 
take place in March and April. 

 Th e Government is also expected to  drastically reduce 
fi scal spending on tax breaks (les niches fi scales),  a 
move fervently advocated on numerous occasions over 
the last few  years by the country’s Court of Auditors. 

 Underlining the Government’s  commitment to 
redressing the public fi nances, Ayrault insisted 
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that  this is vital in re-creating scope to maneuver. 
Pointing out that  the Government began restoring 
the public fi nances in summer 2012,  Ayrault reaf-
fi rmed the Government’s determination to return  

to budgetary balance in 2017. Th is is to be achieved 
by a "balanced"  sharing of the eff ort between rev-
enue and expenditure, involving all  public authori-
ties, Ayrault made clear.  
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   US, Iraq TIFA To Enter Into Force 
This Year 

 Following the Iraq Council of Representatives’  re-
cent ratifi cation of the text of the Trade and In-
vestment Framework  Agreement with the US, and 
bilateral meetings in Baghdad, the United  States 
and Iraq announced on March 6 that the FTA, 
fi rst negotiated  in 2005, is likely to enter into 
force later this year. 

 After an exchange of diplomatic notes  brings the 
TIFA into force, the fi rst meeting of the Joint 
Council  for bilateral consultations on trade and in-
vestment issues can take  place in 2014, providing a 
forum devoted to fostering greater trade  and invest-
ment between the two countries. 

 Intended to continue eff orts to improve  the eco-
nomic relationship between the United States 
and Iraq, Joint  Council meetings will provide 
a permanent forum for annual senior-level  dis-
cussions on trade and economic issues including 
services, transparency,  worker rights and intellec-
tual property. 

 Two-way trade between the US and Iraq  in 
2012 was USD21.3bn, with US exports to Iraq 
at USD2.04bn, and Iraqi  exports to the US at 
USD19.3bn. Over the past several years, US com-
panies  in the energy, defense, information technol-
ogy, automotive and transportation  sectors have 
become increasingly active in Iraq. 

   Czech Republic Welcomes 
New EU-Peru FTA 

 Th e Ministry of Industry and Trade  of the Czech 
Republic has confi rmed that the new free trade 
agreement  (FTA) between Peru and the Euro-
pean Union is being provisionally applied  from 
March 1, 2013. 

 Th e European Union and its member  states signed 
a multilateral free trade agreement with Peru and 
Colombia  earlier this year. Th e ratifi cation process 
of the agreement is currently  underway in all mem-
ber states. However, in order to allow entrepreneurs  
from all involved countries, including the Czech 
Republic, to take  advantage of the benefi ts brought 
by the agreement as soon as possible,  the vast ma-
jority of its provisions are being applied provision-
ally.  Specifi cally, from March 1, 2013, in Peru, and 
from June 2013 in Colombia. 

 "I am confi dent that Czech companies  will wel-
come the opening of new export and investment 
opportunities  in Peru. Our goal now is to inform 
Czech entrepreneurs about the new  opportunities 
and motivate them to penetrate this relatively ex-
otic  yet high-potential market to a substantially 
higher degree than before,”  said the Czech Repub-
lic's Minister of Industry and Trade, Martin Kuba. 

 An independent study of the agreement’s  impacts 
prepared by the Association for International Af-
fairs states:  "From the perspective of the logic of the 
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estimated eff ects, the more  the Czech Republic is 
able to improve its ability to export to these  markets, 
the better the expected impacts of the agreement 
will be."  Th e clothing and textile sector is expected 
to register the largest  increase in exports, roughly 
by 30%. It is also expected that exports  of automo-
biles and transport means should increase by 29%, 
light industry  products by 20%, food products by 
17% and heavy industry products  by 15%. 

 On March 1, Peru removed customs tariff s  on 80% 
of European exports. Within fi ve years of this date, 
duties  will be removed on a further 6% of items and 
within ten years duties  should be removed on all in-
dustrial products. Transitional periods  of as long as ten 
years have been allowed to protect certain key indus-
tries,  including for example, manufacturers of kitch-
enware made out of wood,  toilet paper, notebooks, 
plastic baby bottles, leather gloves and  matches. Th e 
stipulated liberalization periods for agricultural prod-
ucts  are slightly longer; the longest being 17 years. 

 In addition to removing customs tariff s,  the agree-
ment also brings many other benefi ts for which 
the value  cannot be calculated precisely yet and, in 
many cases, represent much  greater relief for com-
panies than the elimination of duties. Namely,  the 
removal of non-tariff  barriers will lead to easier ac-
cess to public  contracts, a greater degree of intellec-
tual property rights protection  and the elimination 
of several technical measures that impede trade.  
For example, the special Peruvian restrictions on 
the imports of used  automobiles will be canceled 
within two years on the basis of the  agreement. 

 Th e agreement improves market access  for EU busi-
nesses in the processing industry, services, energy 
production,  mining, fi nancial services, business 
services and telecommunications  services sectors. 

   EU, Thailand Launch 
FTA Negotiations 

 In Brussels, on March 6, 2013, European  Commis-
sion President José Manuel Barroso and the Th ai Prime  
Minister Yingluck Shinawatra formally launched ne-
gotiations for a  free trade agreement (FTA) between 
the European Union (EU) and Th ailand. 

 Th e ambition is to conclude a comprehensive  agree-
ment covering tariff s, non-tariff  barriers and other 
trade related  issues, such as services, investment, 
procurement, regulatory issues,  competition, and 
sustainable development. 

 Th e proposed FTA could be expected  to strength-
en commercial and investment relations between 
Th ailand  and the EU, including the promotion of 
tourism. Total bilateral trade  would be expected to 
increase, with the FTA reducing import tariff s  by 
more than the current General System of Prefer-
ences for Th ai goods  exported into Europe. 

 Th e launch of FTA negotiations would  thereby 
mark a further step in EU-Th ai relations, already 
strengthened  by a Partnership and Cooperation 
Agreement. Th e fi rst negotiating  round is expect-
ed to take place before the summer break, and an 
agreement  could be concluded within two years. 
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 Th ailand is the EU's third largest  trading partner 
inside the 10-member Association of Southeast 
Asian  Nations (ASEAN), and the EU is Th ai-
land’s third largest trading  partner, with total 
trade between them in 2012 reaching EUR31.7bn  
(USD41.2bn). Th e EU is also one of the largest in-
vestors in Th ailand  with investment stocks worth 
over EUR14bn in 2011. 

 EU exports are dominated by machinery  and elec-
trical appliances, pharmaceutical products, ve-
hicles, precious  metals and optical instruments. 
Th ailand’s key export items  include machinery 
and electrical appliances, foodstuff s, plastics/rub-
ber,  vehicles and precious metals/pearls. 

 Thailand is the latest in a series  of ASEAN 
countries to negotiate an FTA with the EU. At 
the end of  2012, the EU successfully conclud-
ed negotiations with Singapore and  has been 
negotiating with Malaysia and Vietnam since 
2010 and 2012  respectively. It was also recent-
ly announced that FTA talks are also  expected 
with Indonesia. 

 Th e EU began its policy of sealing  bilateral deals 
with individual ASEAN countries in December 
2009 when  EU member states gave the green 
light for the European Commission  to push for 
FTAs. While pursuing this bilateral approach, the 
EU's  ultimate goal is a regional agreement with 
ASEAN as a whole –  a goal which it had to aban-
don earlier in 2009 after fruitless negotiations  
that began in 2007. 

   Europe The Sole Benefi ciary Of 
Korean Free Trade Pact 

 A new European Union (EU) study reviewing  
progress during the fi rst year of the Korea-EU free 
trade agreement  (FTA) suggests that, while Euro-
pean Union nations have seen exports  to Korea rise 
dramatically, Korean exporters have yet to derive 
trade  gains from the landmark pact. 

 Th e FTA between the EU and South Korea  has 
been provisionally applied since July 2011. Th e 
EU's study seeks  to review the impact of the agree-
ment on trade from July 2011 until  July 2012, 
against trade fl ows recorded in previous years. Th e 
report  opens: "After a little more than a year of its 
operation it is still  too early to show the full impact 
of the FTA as the provisions on  the tariff  and non-
tariff  measures liberalization, as well as the  mea-
sures on services and investment, will come into 
force over a longer  timeframe. However, major 
tariff  dismantling has already taken place  and the 
positive eff ects on the EU's exports are already be-
ing felt  on the ground." 

 According to the report, EU exports  to Korea 
increased by 37% overall during the period. Ex-
ports of products  fully liberalized (those benefi t-
ing from the removal of tariff s (tax))  as from the 
date of provisional application of the agreement 
unsurprisingly  increased more than exports of 
other products. Exports of these products,  rep-
resenting 35% of European exports to Korea, in-
creased by 54% (EUR4.4bn)  between July 2011 
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and June 2012. By comparison, exports of the 
same  fully liberalized products to the world have 
increased by 27%. 

 Th is contrasts with products not subject  to any pref-
erence, accounting for 18% of EU's exports, which 
increased  by 20% over the period. For products par-
tially liberalized, representing  43% of EU's exports, 
the increase in exports was 35% or EUR3.9bn. 

 Comparing the growth rate of fully  liberalized prod-
ucts to Korea with the "normal" growth rate of the  
same products to the rest of the world, the growth 
diff erential translates  into more than EUR2bn ex-
tra exports, the report points out. 

 At the same time, EU imports from  Korea have 
only marginally increased (1%). Th e report sug-
gests: "Th e  current economic climate in the EU 
has clearly had a negative impact  on the growth 
rate of Korean exports to the EU. Another reason 
for  the fall in exports of goods from Korea to the 
EU is that Korean corporations  continue to shift 
production to the EU and other countries, displac-
ing  direct exports from Korea. For instance, Ko-
rean carmakers have set  up production plants in 
the Czech Republic and Slovakia and Korean  elec-
tronics companies have production sites in several 
EU member states,  thus contributing to jobs and 
growth in the EU." 

 Duty savings were already sizable  even before the 
full implementation of the FTA. Under a conser-
vative  assumption, duties actually saved on EU's 

exports amounted to around  EUR600m over the 
fi rst twelve months of the FTA. 

 EU car imports from Korea have increased  by 20% 
(EUR663m) in value and 12% (+45,000 vehicles) 
in volume during  the fi rst year of the FTA compared 
to the reference period. Th is increase  in Korean car 
imports has partly taken place at the expense of 
imports  from other partners. Since the provision-
al application of the FTA,  overall EU car imports 
from around the world have decreased by 15%  in 
quantity and by EUR1.5bn in value, compared to 
the reference period.  Despite the increase in car im-
ports from Korea since the provisional  application 
of the FTA, the level of car imports remains 37% 
below  the level for the same twelve month period 
four years earlier, before  the fi nancial crisis. 

 Th e report explains that it is unlikely  that a sig-
nifi cant proportion of the increase in car imports 
from  Korea to the EU can be attributed to the FTA 
liberalization, since  little liberalization has actually 
taken place on the EU side; the  EU's tariff  was re-
duced by 3% for medium and large cars and by 
1.7%  for small cars, starting from an initial level of 
10%, on the date  of provisional application of the 
FTA and again one year later. 

 EU car exports to Korea meanwhile  have increased 
by 69% (EUR840m) in value and 70% (+33,000 
units) in  volume during the fi rst twelve months of 
the FTA compared to the reference  period. Cars 
have been partially liberalized; the Korean import 
duty  has been reduced by 1.4%. 
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 Regarding other sectors, EU exports  of (fully lib-
eralized) machinery and mechanical appliances, 
representing  more than a third of EU exports to 
Korea, have increased by 25% since  the provision-
al application of the FTA, compared to the refer-
ence  period. Th e study says this may be partially 
linked to the immediate  elimination of most of 
the 5% to 8% duties in these sectors, as well  as 
the elimination of certain non-tariff  barriers, such 
as the acceptance  by Korea of self-certifi cation for 
electromagnetic compatibility and  electric safety 
for machines. 

 Other important sectors also show  signifi cant in-
creases in EU exports of fully or partially liberalized  
products: transport equipment (51%), chemical 
products (23%), plastics  and rubber (30%), tex-
tiles and clothing (25%) and base metals (20%).  
In terms of agricultural products, animals and 
animal products have  increased by 84% and pre-
pared foodstuff s by 35%. Signifi cant increases  were 
recorded for both imports and exports of mineral 
fuels. However,  there are indications that these in-
creases are partially caused by  external factors, in 
particular by the political tensions in the Middle  
East, the report points out. 

 For the European Union, the FTA with  Korea is its 
fi rst with an Asian country, and is particularly far-
reaching  and comprehensive in nature. Korea, with 
its strong shipping, technology  and manufacturing 
industries, aims to establish itself as a free trade  hub 
in Asia, and hopes to add China to the list of key 
economic partners  with which it has a free trade 

agreement following the earlier conclusion  of a 
similar comprehensive pact with the United States. 

   Gibraltar Anticipates Moroccan FTA 
With Visa Concession 

 Gibraltar hopes to build trade and  investment ties 
with Morocco, through a relaxation of visa rules,  as 
negotiators from the European Union and Moroc-
co begin talks towards  a Deep and Comprehensive 
Free Trade Agreement, to liberalize tax and  non-tax 
barriers to trade and investment between the na-
tion and the  bloc. 

 Gibraltar has amended its Immigration,  Asylum 
and Refugee Act to waive visa requirements for na-
tionals of  specifi ed countries in support of its fi nan-
cial services industry.  Th e fi rst such individuals to 
benefi t from the change will be Moroccan  nationals 
holding valid Schengen multiple-entry visas. In the 
past,  Moroccans with Schengen visas were permit-
ted to enter Gibraltar only  on a case-by-case basis 
with most of the successful applications being  per-
mitted only on compassionate grounds. However, 
following the legislative  amendments, Moroccans 
with Schengen multiple entry visas will be allowed  
into Gibraltar for a maximum of 21 days without 
the need to apply  for any special entry permission. 

 Gibraltar's Chief Minister, Fabian  Picardo said: 
“As I said in my speech on the Ceremonial Open-
ing  of Parliament in December 2011, just after 
the election, the Government  of Gibraltar is keen 
to develop modern tourism, trade and business  
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links with Morocco and this action is an impor-
tant fi rst step in that  direction. It will facilitate 
visits to Gibraltar by Moroccan nationals  for tour-
ism, leisure or business purposes. As part of this 
initiative  we will be promoting Gibraltar in Mo-
rocco more widely and not just  in the north of 
the country but beyond that in main cities such 
as  Rabat, Casablanca and Marrakech. I very much 
look forward to working  more closely with com-
mercial entities in Morocco.” 

 For Morocco, a comprehensive FTA with  the Euro-
pean Union would substantially boost the nation's 
trade fl ows  with the EU, currently the nation's larg-
est trading partner. Morocco's  exports to the EU, 
worth EUR7.8bn (USD10.1bn) in 2011, mainly 
comprise  clothing, agricultural products, and ma-
chinery and transport equipment,  while Morocco's 
imports from the EU (EUR15.2bn in 2011) are 
dominated  by machinery and transport equipment, 
manufacture goods, chemicals  and fuels.  
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   ARGENTINA - SPAIN

Signature 

 Argentina and Spain signed a DTA  on March 10, 2013. 

    CANADA - VARIOUS

Forwarded 

 New legislation that would ratify  Canada's pend-
ing double tax agreements with Namibia, Serbia, 
Poland  and Hong Kong, and protocols to exist-
ing DTAs with Luxembourg and  Switzerland, was 
forwarded to Canada's Senate for its approval on  
March 6, 2013. 

    INDIA - ETHIOPIA

Eff ective 

 Th e DTA between India and Ethiopia  will become 
eff ective in India from April 1, 2013. 

    JAPAN - UNITED KINGDOM

Negotiations 

 Th e Japanese government has confi rmed  that it will 
commence negotiations with the United Kingdom 
on March  12-13, 2013, to revise or replace the ex-
isting 2006 DTA.  

   LUXEMBOURG - CZECH REPUBLIC

Signature 

 Luxembourg and the Czech Republic  signed a DTA 
on March 5, 2013, to replace their existing 1991 
agreement.  

   MEXICO - HONG KONG

Into Force 

 Th e DTA and accompanying Protocol  signed be-
tween Hong Kong and Mexico on June 18, 2012, 
entered into  force on March 7, 2013, and will be 
eff ective in Mexico from January  1, 2014, and in 
Hong Kong from April 1, 2014.  

  MONACO - SPAIN

Signature 

 According to preliminary media reports,  Monaco 
and Spain initialed a TIEA on March 6, 2013.  
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   SAUDI ARABIA - SUDAN

Forwarded 

 According to preliminary media reports,  the Gov-
ernment of Saudi Arabia on March 4, 2013, en-
dorsed the signing  of a new DTA with Sudan.  

  SPAIN - ESTONIA

Ratifi ed 

 Th e Cypriot Ministry of Finance has  confi rmed the 
nation has completed its domestic ratifi cation pro-
cedures  in respect of the DTA it signed with Esto-
nia, publishing an Order  in its Offi  cial Gazette on 
February 1, 2013.  

  TURKMENISTAN - SWITZERLAND

Forwarded 

 Turkmenistan's Parliament on March  2, 2013 approved 
a law to ratify the pending DTA with Switzerland.  

  UNITED ARAB EMIRATES - BENIN

Signature 

 Th e United Arab Emirates' Ministry  of Finance on 
March 12, 2013, confi rmed the signing of a DTA 
between  the nation and Benin.  

   VIETNAM - SERBIA

Signature 

 According to preliminary media reports,  Serbia and 
Vietnam signed a DTA on March 1, 2013.  
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A guide to the next few weeks of international tax 
gab-fests (we're just jealous - stuck in the offi  ce).

  THE AMERICAS 

   INTERNATIONAL FILM & TV 
FINANCE SUMMIT 

 Bloomberg BNA 

 Venue: Luxe Sunset Boulevard, 11461 Sunset Bou-
levard, Los Angeles,  CA 90049 

 Chairpersons: Joe Chianese (Entertainment  Part-
ners), Vinca Jarrett (FilmPro Finance), Th omas 
Glen Leo (Sheppard  Mullin), David Zitzerman 
(Goodmans LLP) 

 3/21/2013 - 3/21/2013 

  http://www.citeusa.org/Calendar2012/fi lm.html   

   US INTERNATIONAL TAX PLANNING 
 Bloomberg BNA 

 Venue: Th e Allerton Hotel, 701 N. Michigan Av-
enue, Chicago,  IL 60611, USA 

 Key speakers: Yusuf Al-Qallaf (Baker &  McKenzie), 
Dale Bond (PwC), Alexander N. Hanhan (KPMG), 
Michael J.  Masciangelo (Ernst and Young), Cameron 
Gunderson (Deloitte), Susan  Fickling-Munge (Duff  
& Phelps), Kristen Hazel (McDermott Will &  Emery) 

Jeff  Nichols (Grant Th ornton), Margaret Nowak 
(CliftonLarsonAllen),  among numerous others 

 4/8/2013 - 4/10/2013 

  http://www.citeusa.org/pdf/taxplanning.pdf   

   INTERNATIONAL FINANCIAL 
REPORTING STANDARDS, SAO 
PAULO 

 IFRS Foundation 

 Venue: Tivoli Sao Paulo Mofarrej, Alameda Santos, 
1437, Sao  Paulo, State of Sao Paulo 01419, Brazil 

 Chair: Hans Hoogervorst (President,  IASB) 

 4/15/2013 - 4/16/2013 

  ht tp : / /www.i i r ibcf inance .com/event/ i f r s -
foundation-conference-brazil   

   INTERNATIONAL ESTATE & TAX 
PLANNING 2013 

 Practising Law Institute 

 Venue: PLI New York Center, 810 Seventh Avenue at 
53rd Street  (21st fl oor), New York, New York 10019 

 Co-chairs: Dean C. Berry (Wickersham &  Taft 
LLP), Robert L. Dumont (Principal, Deloitte Tax), 
Robert C. Lawrence  (Wickersham & Taft) 
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 4/23/2013 - 4/23/2013 

  h t t p : / / w w w. p l i . e d u / C o n t e n t / S e m i n a r /
International_Estate_Tax_Planning_2013/_/N-
4kZ1z12p0p?No=25&ID=158416   

   INDIA: LEGAL, TAX & FINANCIAL 
UPDATE 

 Bloomberg BNA 

 Venue: Doubletree Hotel Metropolitan, 569 Lex-
ington Avenue,  East 51st Street, New York City, 
NY 10022, USA 

 Co-chairs: Percival Billimoria (AZB &  Partners), 
David Bowen (Grant Th ornton), Bala Rajaraman 
(Deloitte  Tax) 

 4/25/2013 - 4/26/2013 

  http://www.citeusa.org/pdf/India.pdf   

   THE OFFSHOREALERT 
CONFERENCE NORTH AMERICA  

 Off shoreAlert 

 Venue: Ritz-Carlton Hotel, 1 Lincoln Road, Mi-
ami Beach, FL 33139,  USA 

 Key Speakers: Dan Reeves (Retired  Senior Advisor, 
IRS Off shore Compliance Initiatives), Dan Duguay 
(Former  Auditor General of the Cayman Islands), 
David Leigh (Investigations  Editor, Th e Guardian), 

John Prout (Executive Director, Foundation  for 
Fund Governance)  

 5/5/2013 - 5/7/2013 

  http://www.off shorealert.com/conference/miami/
schedule/   

  STEP CARIBBEAN CONFERENCE 
2013  

 STEP 

 Venue: St. Kitts Marriott Resort, 858 Frigate Bay 
Road, Frigate  Bay, St. Kitts  

 Chair: Elizabeth Harper (STEP) 

 5/6/2013 - 5/8/2013 

  http://www.stepcaribbeanconference.com/   

   ADVANCED INTERNATIONAL 
TAX PLANNING 

 Bloomberg BNA 

 Venue: San Francisco, CA 

 Speakers TBA 

 5/8/2013 - 5/9/2013 

  http://www.bna.com/advanced-international-
sanfrancisco/   
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   AMERICAN BAR ASSOCIATION'S 
MAY MEETING 

 American Bar Association 

 Venue: Grand Hyatt Washington, 1000 H St. NW, 
Washington DC,  DC 20001 

 Key speakers: TBA 

 5/9/2013 - 5/11/2013 

  http://meetings.abanet.org/meeting/tax/MAY13/   

   THE AMERICAS TRANSFER PRICING 
SUMMIT 2013 

 IBC 

 Venue: Miami, USA, TBA 

 Key speakers: Garry Stone (PwC), Joseph  Andrus 
(Head of Transfer Pricing Unit, Organization for 
Economic Cooperation  and Development), Mi-
chael Lennard (Chief International Tax Coopera-
tion &  Trade, United Nations), Alberto Barreix 
(Principal Fiscal Economist,  Inter-American De-
velopment Bank), among numerous others 

 6/5/2013 - 6/6/2013 

  http://www.iiribcfinance.com/event/Americas-
Transfer-Pricing-Conference/dates-venue   

   REVENUE RECOGNITION 
ACCOUNTING UPDATE 

 AAC 

 Venue: Chicago Marriott Oak Brook, 1401 W. 
22nd St., Oak Brook,  IL 60523, USA 

 Key speakers: Tom Adams (KPMG), Chad  Arcinue 
(Ernst & Young), John Benedetti (PwC), Renee 
Bomchill  (Deloitte & Touche), Luke Cadigan (US 
Securities and Exchange  Commission), Andreas 
Chrysostomou (Duff  & Phelps), Wissam Dandan  
(Deloitte & Touche), Steve DiPietro (Deloitte & 
Touche), Jonathan  Feig (Ernst & Young), Hank 
Galligan (BDO), among various others 

 6/20/2013 - 6/21/2013 

  http://www.allconferences.com/c/revenue-
recognition-accounting-update-oak-brook-2013-
june-20   

   ASIA PACIFIC 

    SEMINAR ON US TAX REFORMS 

 Tax Academy of Singapore 

 Venue: Auditorium at Revenue House, Level 5 55 
Newton Road,  Singapore 307987 

 Key Speakers: David Rosenbloom (Professor,  De-
partment of Public Administration and Policy), 
Scott Michel (Caplin &  Drysdale) 
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 3/18/2013 - 3/18/2013 

  http://www.taxacademy.sg/downloads/seminar-
w o r k s h o p / D a v i d % 2 0 R o s e n b l o o m % 2 0
brochure.pdf   

   ISLAMIC FINANCE 2013 
 Alfafah Consulting 

 Venue: Grand Seasons Hotel, 72 Jalan Pahang, 
Kuala Lumpur 53000,  Malaysia  

 Key Speakers: Professor Malik Muhammad  
Mahmud Al-Awan (a multi-disciplinary scholar of 
Islamic jurisprudence),  Assistant Professor Aznan 
Hasan (Member, Shariah Advisory Committee,  Se-
curities Commission Malaysia) 

 3/19/2013 - 3/20/2013 

  http://freepdfhosting.com/0578db89e3.pdf   

   ASIA-PACIFIC REGIONAL 
TAX CONFERENCE 

 International Fiscal Association, Tax Academy of 
Singapore 

 Venue: Shangri-La Hotel, 22 Orange Grove Rd, 
Singapore 258350,  Singapore 

 Key Speakers: Alan Ross (PwC Singapore),  Aliff  Fa-
zelbhoy (ALMT Legal), Andy Baik (Ernst & Young 
Singapore),  Anna Chan (Singapore Economic 

Development Board), Chai Sui Fun (Inland  Reve-
nue Authority of Singapore), Eric Roose (Morrison 
Foerster), Gurbachan  Singh (KhattarWong LLP), 
Kari Pahlman (KPMG Hong Kong), Koh Soo How  
(PwC Singapore), Lawrence Sussman (O’Melveny 
& Myers LLP  Beijing), Liu Hern Kuan (Inland 
Revenue Authority of Singapore), Luis  Coronado 
(Ernst & Young Singapore), Ong Sim Ho (Drew & 
Napier),  Peter Barnes (General Electric Company), 
Pieter De Ridder (Loyens &  Loeff ), Professor Kees 
Van Raad (Loyens & Loeff ), Professor Roy  Rohatgi, 
Ram Kishan (Goldman Sachs), Sharon Tan (Nike 
Inc), Teoh Lian  Ee (Inland Revenue Authority of 
Singapore), WH Baik (Kim & Chang),  Yeoh Lian 
Chuan (Allen & Overy) 

 4/2/2013 - 4/4/2013 

  http://www.taxacademy.sg/downloads/seminar-
workshop/IFA%202013%20Programme_
Website.pdf   

   TRANSFER PRICING: INTANGIBLES 
AND INTRA-GROUP FINANCE 

 IBFD 

 Venue: Hotel Maya, 138 Jalan Ampang, 50450 
Kuala Lumpur, Malaysia 

 Key Speakers: Tarun Arora (PwC), Sockalingam  
Murugesan (Head of Transfer Pricing, E&Y Ma-
laysia) Vinay Nichani  (Director, E&Y Malaysia's 
Transfer Pricing Practice) 
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 4/8/2013 - 4/10/2013 

  http://www.ibfd.org/Courses/Transfer-Pricing-
Intangibles-and-Intra-Group-Finance   

   WEALTHMATTERS HONG KONG 
 WealthMatters 

 Venue: Four Seasons Hotel, No.8 Finance Street, 
Central, Hong  Kong, China  

 Key Speakers: TBA 

 4/9/2013 - 4/9/2013 

  http://www.wealthbriefi ng.com/html/event_detail.
php?id=49166   

   THE 4TH WEALTH MANAGEMENT 
& PRIVATE BANKING: RUSSIA & CIS 
CONFERENCE 

 Adam Smith Conferences 

 Venue: Hotel Baltschug Kempinski, 1 Ulitsa Bal-
chug, Moscow 115035,  Russia 

 Key Speakers: Petr Terekhin, (Vice-President,  Head 
of Private Banking, Promsvyazbank), Svetlana Le 
Gall (Head of  GHP GROUP Wealth Management), 
Andrei Movchan (CEO, Th ird Rome Group),  Dr. 
Issaak Bekker (International Financial Consultant, 
FCP (Financial  Management) Ltd) 

 4/9/2013 - 4/11/2013 

  http://www.adamsmithconferences.com/event/
wealth-management-private-banking-russia   

   OFFSHORE FINANCIAL 
INVESTMENT & WEALTH 
MANAGEMENT SUMMIT ASIA 2013  

 PTP International  

 Venue: Th e Crowne Plaza Hotel Century Park, 
No.1433, Minsheng  Road, Pudong District, Shang-
hai, China 

 Chair: Gary Sum (Chairman, SwissCapital  Asia) 

 4/25/2013 - 4/26/2013 

  http://www.offshorewealthasia.com/EFenghui/
AboutUs.asp?Id=116   

   TAX RISK MANAGEMENT 
 IBFD 

 Venue: Novotel Singapore Clarke Quay, 177A Riv-
er Valley Road,  Singapore 179031 

 Key Speakers: Eddy Hartman (Deloitte),  Simon 
Lambert (KPMG), Luis Nouel (IBFD), Anita Pad-
dock (Deloitte),  Steve Towers (Deloitte), Michael 
Velten (CLSA) 

 4/29/2013 - 4/30/2013 

  h t tp : / /www. ib fd .o rg /Cour s e s /Tax -R i sk -
Management-0   
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   8TH ANNUAL ASIA TAX FORUM 

 International Tax Review 

 Venue: Raffl  es Hotel, 1 Beach Road, Singapore 
189673 

 Chair: Ralph Cunningham (Managing  Editor, In-
ternational Tax Review) 

 5/8/2013 - 5/9/2013 

  http://www.internationaltaxreview.com/stub.
aspx?stubid=20548  

    PRACTICAL ASPECTS OF 
INTERNATIONAL TAX PLANNING 

 IBFD 

 Venue: Hotel Maya 138, Jalan Ampang, 50450 
Kuala Lumpur, Malaysia 

 Key Speakers: Chris Finnerty (Ernst &  Young LLP), 
Aurobindo Ponniah (Head of IBFD’s Asia-Pacifi c 
department),  Nitin Savara (BMR Advisors), Tom 
Toryanik (Royal Bank of Scotland,  Sydney), Julian 
Wong (Ernst & Young LLP) 

 5/27/2013 - 5/31/2013 

  http://www.ibfd.org/Courses/Practical-Aspects-
International-Tax-Planning#tab_program   

   WESTERN EUROPE 

   INTERNATIONAL PRIVATE CLIENT 
SECTION CONFERENCE 

 Th e Law Society 

 Venue: Th e Law Society, 113 Chancery Lane, Lon-
don, United Kingdom 

 Chairpersons: Penelope Reed QC (5  Stone Build-
ings), Dawn Goodman (Withers LLP) 

 3/19/2013 - 3/19/2013 

  http://international.lawsociety.org.uk/files/
In t e rna t iona l%20Pr iva t e%20Cl i en t%20
Section%20Conference.pdf   

   THE 7TH COLLECTIVE 
INVESTMENT SCHEMES TAXATION 
CONFERENCE 

 InfoLine 

 Venue: Copthorne Tara Hotel, Scarsdale Place, 
Kensington, London  W8 5SR, UK 

 Chair: Kevin Charlton (Head of Tax  Advisory and 
Control, UBS Global Asset Management) 

 3/20/2013 - 3/20/2013 

  http://www.iiribcfinance.com/appdata/downloads/
Taxation-of-Collective-Investment-Schemes-
Conference-2012/FKW52393_Agenda_23.05.2012.
pdf   
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   THE 5TH ANNUAL CONFERENCE 
ON INVESTMENT TRUST 
ACCOUNTING, TAXATION AND 
REGULATION 

 InfoLine 

 Venue: London, UK, TBA 

 Chair: John Stevens (Finance Director &  SORP 
Project Co-Coordinator, Association of Investment 
Companies) 

 3/21/2013 - 3/21/2013 

  http://www.infoline.org.uk/appdata/downloads/
Investment-Trust-Accounting-Taxation-Regulation/
FKM62543_Latest_Agenda_20.12.12.pdf   

   CONFEDERATION FISCALE 
EUROPEENNE FORUM 2013 

 Confederation Fiscale Europeenne 

 Venue: Permanent Representation of the State Sax-
ony-Anhalt to  the EU, Boulevard St Michel, 1040 
Brussels, Belgium 

 Chair: Piergiorgio Valente (Chairman  of the CFE 
Fiscal Committee, and Partner, Valente Associati 
GEB Partners) 

 3/21/2013 - 3/21/2013 

  http://www.cfe-eutax.org/sites/default/files/
Programme_CFE%20Forum_21.03.2013.PDF   

   RUSSIAN CLIENTS AND 
LUXEMBOURG SOLUTIONS 

 Academy and Finance 

 Venue: Hotel le Royal, 12 Boulevard Royal, Lux-
embourg City 2449,  Luxembourg  

 Key speakers: Alain Goebel (Arendt &  Medernach), 
Dimitri Deniskin (PWC), Jean-Luc Fisch (Elvinger, 
Hoss &  Prussen), Roustam Vakhitov (Head of Tax 
Practice, International Tax  Associates, Moscow) 

 4/10/2013 - 4/10/2013 

  http://www.academyfinance.ch/v2/next_events/
AF457.pdf   

   INTERNATIONAL TAX ASPECTS OF 
MERGERS, ACQUISITIONS AND 
CORPORATE FINANCE  

 IBFD 

 Venue: IBFD head offi  ce, H.J.E. Wenckebachweg 
210, 1096 AS Amsterdam,  Th e Netherlands 

 Key Speakers: Rens Bondrager (Allen &  Overy 
LLP), Piet Boonstra (Van Campen Liem), Mar-
cello Distaso (Van  Campen Liem), Napoleão Dag-
nese (Head of International Tax,  Oerlikon Group), 
Paulus Merks (DLA Piper LLP), Roberto Penati 
(Head  of the Fiscal Aff airs Department, Maire Tec-
nimont), Alfonso Rivolta  (Director, UBS AG), Fa-
biola Rossi (Bonelli Erede Pappalardo), Jan-Pieter  
van Niekerk (KPMG) 
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 4/10/2013 - 4/12/2013 

  http://www.ibfd.org/Courses/International-Tax-
Aspects-Mergers-Acquisitions-and-Corporate-
Finance   

   13TH ANNUAL TAX PLANNING 
STRATEGIES 

 American Bar Association 

 Venue: SJ Berwin LLP, 10 Queen Street Place, Lon-
don EC4R 1BE,  UK 

 Speakers: Oliver Court (MacFarlanes),  Th ierry 
Boitelle (Bonnard Lawson), Sara Luder (Slaughter 
and May),  Carol P. Tello (Sutherland Asbill & Bren-
nan LLP), Peter H. Blessing  (Shearman & Sterling 
LLP), Peter R. Altenburger (Altenburger LTD),  
Stanley C. Ruchelman (Th e Ruchelman Law Firm), 
Ossi Haapaniemi (Hannes  Snellman), and others. 

 4/11/2013 - 4/12/2013 

  h t tp : / /meet ings .abanet .org/meet ing/ tax/
LONDON13/media/London13_brochure.pdf   

   EUROPEAN VALUE ADDED TAX 

 IBFD 

 Venue: IBFD head offi  ce, H.J.E. Wenckebachweg 
210, 1096 AS Amsterdam,  Th e Netherlands 

 Key speakers: Walter van der Corput  (IBFD), Carsten 
Zatschler (Court of Justice of the European Union) 

 4/15/2013 - 4/17/2013 

  http://www.ibfd.org/Courses/European-Value-
Added-Tax-Selected-Issues-0   

   INTERNATIONAL TRUSTS AND 
PRIVATE CLIENT FORUM, 
GUERNSEY 

 IBC and Mourant Ozannes 

 Venue: Old Government House Hotel, Saint Ann's 
Place Saint Peter  Port GY1 2NU, Guernsey 

 Chair: Keith Corbin (Nerine Trust  Company) 

 4/16/2013 - 4/16/2013 

  http://www.iiribcfi nance.com/download/send-fi le/
iddownload/8892    

   TAX & ACCOUNTING FOR 
LEASES 2013 

 Informa 

 Venue: London, UK, TBA 

 Chair: David Maxwell (Director, Classic  
Technology) 

 4/17/2013 - 4/18/2013 

  http://www.iiribcfinance.com/event/accounting-
leases-asset-fi nance-conference   
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   UNDERSTANDING FINANCIAL 
TRANSACTION TAXES FOR ASSET 
MANAGERS 

 IBC 

 Venue: London, UK, TBA 

 Chair: Michael Quinlan (Deloitte) 

 4/18/2013 - 4/18/2013 

  http://www.iiribcfi nance.com/appdata/downloads/
Financial-Transaction-Taxes-for-Asset-Managers-
Conference/FKW52539_-_FTT_for_Asset_
Managers_Draft_programme.pdf   

   PRIVATE CLIENT TAX PLANNING 
 TolleyConferences 

 Venue: London, United Kingdom, TBA 

 Chair: David Kilshaw (Head of Private  Client Tax, 
KPMG) 

 4/18/2013 - 4/18/2013 

  http://www.conferencesandtraining.com/en/
Browse-Events/tax-conferences/Private-Client/?dis
playControl=overview   

   INTERNATIONAL TRUSTS & 
PRIVATE CLIENT FORUM, JERSEY 

 IBC and Mourant Ozannes 

 Venue: L'Horizon Hotel, La Route de la Baie St. 
Brelade, Jersey  JE3 8EF 

 Chair: Joe Donohoe (DPZ Capital) 

 4/18/2013 - 4/18/2013 

  http://www.iiribcfi nance.com/download/send-fi le/
iddownload/8891   

   WEALTHMATTERS LONDON 
APRIL 2013 

 WealthMatters 

 Venue: 200 Aldersgate, St Paul's, London, EC1A 
4HD, UK 

 Key Speakers: Robert Quinn (Chief  European 
Strategist, S&P Capital IQ) 

 4/18/2013 - 4/18/2013 

  http://www.wealthbriefi ng.com/html/event_detail.
php?id=50724   

   TAXPRO-2013 
 BOSCO Conference 

 Venue: Shakhtar Plaza Hotel, Germana Titova Av-
enue, 15, Donetsk,  Ukraine 

 Key Speakers: Sergio Marchi (Director,  Jeeves 
Group), Han Oortwijn (Atlas Tax Lawyers), 
Vladimir Oster (Managing  Director, Taggroup 
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International Companies SA), Anna Homenko 
(Managing  Partner, Fiduciana Trust Limited), Pe-
ter-Michael Schuster (General  Manager, RAK In-
vestment Authority), Anatoly Gakenberg (Partner, 
Oracle  Family Offi  ce), Svetlana Hohlova (Chair-
man of the Board, Bell Moore  S) 

 4/18/2013 - 4/18/2013 

  h t tp : / /bosco-confe rence . com/en/event s /
upcoming/donetsk-2013   

   VAT & PROPERTY 
 IBC 

 Venue: Prospero House, 241 Borough High Street, 
London, SE1  1GA, UK 

 Chair: Paddy Behan (Behan & Co) 

 4/24/2013 - 4/24/2013 

  http://www.iiribcfi nance.com/appdata/downloads/
VAT-and-Property-Conference/FKW52545_
Agenda_31.01.2013.pdf   

   VAT & FINANCIAL SERVICES 2013 
 IBC 

 Venue: Prospero House, 241 Borough High Street, 
London SE1 1GA,  UK 

 Chair: Peter Mason (Barrister, CMS  Cameron McK-
enna, Dispute Resolution Partner Rosetta Tax LLP) 

 4/25/2013 - 4/25/2013 

  http://www.iiribcfi nance.com/download/send-fi le/
iddownload/9013   

   FINANCEMALTA 6TH ANNUAL 
CONFERENCE 

 FinanceMalta 

 Venue: Corinthia Hotel, St. George's Bay, Saint Ju-
lian's, Island  of Malta STJ 3301, Malta 

 Chair: Kenneth Farrugia (Chairman,  FinanceMalta) 

 4/26/2013 - 4/26/2013 

  h t t p : / / w w w. f i n a n c e m a l t a . o r g / c o n t e n t .
aspx?id=313585   

   PRIVATE PLACEMENT LIFE 
INSURANCE (PPLI) AND ANNUITIES 
(PPVA) 2013 

 IBC 

 Venue: Grange City Hotel, 8-14 Cooper’s Row, 
London EC3N  2BQ, UK 

 Key Speakers: Alan Hooks (Head of  Wealth Struc-
turing UK/Key Clients, Lloyds TSB Private Bank-
ing), Bernhard  Schmidt (Head of Actuarial Knowl-
edge Management, Generali Deutschland  Holding 
AG), Michael Liebeskind (Principal, Sali Fund Ser-
vices), Carolyn  Reers (Principal, Cummings and 
Lockwood LLC), Robert Colvin (Principal,  Robert 
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D. Colvin & Associate), Th omas Morante (Part-
ner, Holland  and Knight), Perry Lerner (Director, 
Crown World Services), Jeremy  Franks (UK Head 
of Wealth Planning Advisory, UBS AG) 

 4/30/2013 - 4/30/2013 

  http://www.iiribcfi nance.com/appdata/downloads/
life-insurance-annuities-conference/FKW52536-_
PPLI_&_Annunities.pdf   

  THE OFFSHORE INVESTMENT 
CONFERENCE DUBLIN 2013 

 Off shore Investment 

 Venue: Th e Westin Dublin, Westmoreland Street, 
Dublin 2, Ireland 

 Chairs: Gerald Brady (Director Choice),  Peter 
O'Dwyer (Hainault Capital Limited) 

 5/9/2013 - 5/10/2013 

  http://www.off shoreinvestment.com/media/uploads/
DUBLIN_BROCHURE_14%20Feb%2013.pdf   

   TAX RISK, STRATEGY & 
COMPLIANCE  

 TolleyConferences 

 Venue: London, UK, TBA 

 Chair: Mark Kennedy (Director, Deloitte )     

 5/14/2013 - 5/14/2013 

  http://www.conferencesandtraining.com/en/
Browse-Events/tax-conferences/tax-risk/   

   STAMP DUTY LAND TAX 
 IBC 

 Venue: London, UK, TBA 

 Chair: Andrew Campbell (Clarke Willmott) 

 5/16/2013 - 5/16/2013 

  http://www.iiribcfi nance.com/event/Stamp-Duty-
Land-Tax-Conference   

   TAXATION AND PARTNERSHIP 2013 
 TolleyConferences 

 Venue: London UK, TBA 

 Chair: Pete Miller (Partner, Th e Miller  Partnership) 

 5/22/2013 - 5/22/2013 

  http://www.conferencesandtraining.com/en/
Browse-Events/tax-conferences/Taxation-And-
Partnership-2013/   

   TAXATION OF SUPPLY CHAIN 
RESTRUCTURING 

 IBFD 
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 Venue: IBFD head offi  ce, H.J.E. Wenckebachweg 
210, 1096 AS Amsterdam,  Th e Netherlands 

 Key speakers: Monica Erasmus-Koen  (PwC), Shee 
Boon Law (IBFD), Danny Oosterhoff  (Ernst and 
Young), Timothy  Sarson, Jan Snel (Baker and McK-
enzie), Hans van Egdom (Netherlands'  Ministry of 
Finance) 

 5/22/2013 - 5/24/2013 

  http://www.ibfd.org/Courses/Taxation-Supply-
Chain-Restructuring   

   TAX PLANNING FOR PRIVATE 
EQUITY  

 TolleyConferences 

 Venue: London UK, TBA 

 Chair: Paul Marks (Senior Partner,  APAX) 

 5/23/2013 - 5/23/2013 

  http://www.conferencesandtraining.com/en/Browse-
Events/tax-conferences/Tax-Planning-For-Private-Eq
uity/?displayControl=overview   

   PRINCIPLES OF INTERNATIONAL 
TAXATION 

 IBFD 

 Venue: IBFD Head Offi  ce, H.J.E. Wenckebachweg 
210, 1096 AS Amsterdam,  Th e Netherlands 

 Key Speakers: Roberto Bernales (IBFD  Knowledge 
Centre), Piet Boonstra (Van Campen Liem), Jan de 
Goede (Senior  Principal, Tax Knowledge Manage-
ment, IBFD), Paul Halprin (Baker &  McKenzie), 
Eduard Sporken (KPMG) 

 6/3/2013 - 6/7/2013 

  h t tp : / /www. ibfd .org/Courses /Pr inc ip le s -
International-Taxation-1#tab_program   

   6TH ANNUAL INHERITANCE TAX 
CONFERENCE 

 IBC 

 Venue: Central London, UK, TBA 

 Chair: Matthew Hutton, Chartered Tax  Adviser 

 6/4/2013 - 6/4/2013 

  http://www.iiribcfi nance.com/appdata/downloads/
Inheritance-Tax-Conference/FKW52544_Draft_
Agenda.pdf   

   EUROPEAN FAMILY OFFICE & 
PRIVATE WEALTH MANAGEMENT 
FORUM 

 Opal Financial Group 

 Venue: Intercontinental Geneve, 7-9, Chemin du 
Petit Saconnex,  1209 Geneva, Switzerland 

 Key speakers: TBA 
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 6/5/2013 - 6/7/2013 

  http://www.opalgroup.net/conferencehtml/
current/european_family_office_private_wealth/
european_family_offi  ce_private_wealth.php   

   INTERNATIONAL TAX PLANNING 
ASSOCIATION'S JUNE MEETING 

 International Tax Planning Association 

 Venue: Hotel Hermitage, Square Beaumarchais, 
Monte-Carlo 98000,  Monaco 

 Chair: Milton Grundy (President, International  
Tax Planning Association) 

 6/9/2013 - 6/11/2013 

  https://www.itpa.org/?page_id=3309   

   TRANSCONTINENTAL TRUSTS 
CONFERENCE 2013 

 IBC 

 Venue: Grand Hotel Kempinski Geneva, 19, Quai 
du Mont - Blanc,  Geneva CH - 1211, Switzerland  

 Chair: Richard Hay (Partner, Stikeman  Elliott) 

 6/19/2013 - 6/20/2013 

  h t t p : / / w w w. i i r i b c f i n a n c e . c o m / e v e n t /
Transcontinental-Trusts-Conference   

   TAXATION OF HOLDING 
COMPANIES IN EUROPE 

 IBFD 

 Venue: IBFD head offi  ce, H.J.E. Wenckebachweg 
210, 1096 AS Amsterdam,  Th e Netherlands 

 Key Speakers: Regina van der Kuip  (Partner, PwC 
Amsterdam), Kannan Raman (Ernst and Young, 
London),  Valéry Civilio (Head, Tax Consulting, 
PwC Amsterdam) 

 6/19/2013 - 6/21/2013 

  h t tp : / /www. ib fd .o rg /Cour s e s /Taxa t i on -
Holding-Companies-Europe   

   OFFSHORE TAX AND TRUST FORUM 
ISLE OF MAN 

 TolleyConferences 

 Venue: London, UK, TBA 

 Key speakers: Giles Clarke (Author,  Off shore 
Tax Planning), John Barnett (Partner, Burges 
Salmon), Gregory  Jones (Tax Director, KPMG), 
George Sharpe (Tax Director, PwC), John  Rim-
mer (Partner, Appleby), Guy Wiltcher (Partner, 
Greystone LLC) 

 6/20/2013 - 6/20/2013 

  http://www.conferencesandtraining.com/en
/Browse-Events/tax-conferences/Offshore-Tax-
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And-Trust-Forum-Isle-Of-Man/?displayControl=
overview   

   PRACTICAL APPLICATION OF TAX 
TREATIES 

 IBFD 

 Venue: IBFD head offi  ce, H.J.E. Wenckebachweg 
210, 1096 AS Amsterdam,  Th e Netherlands 

 Key speakers: Roberto Bernales (IBFD),  Bruno da 
Silva (Loyens & Loeff ), Jan de Goede (Senior Prin-
cipal,  Tax Knowledge Management, IBFD), Ridha 
Hamzaoui (IBFD), Bart Kosters  (IBFD) 

 6/24/2013 - 6/27/2013 

  h t tp : / /www. ib fd .o rg /Cour s e s /Pr a c t i c a l -
Application-Tax-Treaties   

   INNOVATIVE FINANCIAL 
PRODUCTS 

 IBFD 

 Venue: IBFD head offi  ce, H.J.E. Wenckebachweg 
210, 1096 AS Amsterdam,  Th e Netherlands 

 Key Speakers: Severine Baranger (Loyens &  Loeff ), 
Floris Andriessen (KPMG), Peter Drijkoningen 
(BNP Paribas),  Shee Boon Law (Manager, Tax Re-
search Services, IBFD), Roger Smith  (independent 
trader), Eelco van der Stok (Freshfi elds Bruckhaus 
Deringer),  Bob van Kasteren (Freshfi elds Bruck-
haus Deringer) 

 7/1/2013 - 7/1/2013 

  http://www.ibfd.org/Courses/Innovat ive-
Financial-Products    
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A listing of key international tax cases in the 
last 30 days

   THE AMERICAS 

 Canada 

 Th e Canadian Federal Court of Appeal  heard an 
appeal from the Minister of National Revenue at-
tempting to  overturn a Federal Court decision to 
cancel authorization for “requiring  the third party 
to provide information about unnamed taxpayers”,  
available under specifi c legal requirements. 

 Th e Minister wanted “to take  measures to chill the 
10-8 plan business” related to a particular  insur-
ance product provided to customers by insurers; 
however the Federal  Court ruled that the Minister 
had not provided suffi  cient evidence  when the au-
thorization was fi rst granted, and that her intention 
was  not congruent with the provisions of the law. 

 Th e Federal Court of Appeal concluded  that the Fed-
eral Court had not erred in its decision, despite the  sug-
gestion that the FCA may have accepted the Minister's 
intention  according to the law, and that the judge had 
the authority to cancel  the authorization upon review, 
given the lack of evidence from the  Minister. 

 Th e judgment was delivered on February  21, 2013. 

  h t t p : / / d e c i s i o n s . f c a - c a f . g c . c a /
en/2013/2013fca50/2013fca50.html   

 Federal Court of Appeal:  Minister of National Rev-
enue v. RBC Life Insurance Company et al. (FCA 50)  

  Canada 

 Th e Canadian Tax Court heard an appeal  from 
three American taxpayers asserting that they were 
not resident  in Canada for tax purposes, and that 
they should be taxed as non-residents  on income 
earned from work performed in Canada. Th e Ca-
nadian tax authority  argued that they had been Ca-
nadian residents for tax purposes. 

 Th e Tax Court considered the provisions  of both 
the Canadian Income Tax Act and the bilateral tax 
treaty with  the US. Th e fi rst conclusion reached 
was that factually speaking the  taxpayers had not 
been Canadian residents as interpreted by the ITA,  
because of the connections they retained in the US 
during their time  in Canada. However, under a 
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provision of the ITA, the amount of time  spent in 
the country, and the activities undertaken in Can-
ada by the  taxpayers were enough to class them as 
Canadian tax residents. 

 Under the treaty, the Court concluded  that the tax-
payers had permanent homes in both the US and 
Canada,  based on their arrangements. Th e Court 
then went on to consider where  each taxpayer's 
centre of vital interests was, based on how close  
their personal and economic relations were to each 
country under the  treaty. 

 Th e Court ruled that because the taxpayers  had to 
reside in Canada to conduct their business, and that 
because  they left once their contracts had ended, 
they had not in the fi nal  analysis been residents of 
Canada under the treaty. Th e taxpayers  were there-
fore successful in their appeal. 

 Th e judgment was delivered on February  21, 2013. 

  h t t p : / / d e c i s i o n . t c c - c c i . g c . c a /
en/2013/2013tcc57/2013tcc57.html   

 Tax Court:  Larry Dysert et al. v. Th e Queen (TCC 57)  

  United States 
 Th e United States Tax Court was asked  by the Com-
missioner of Internal Revenue to rule on the validity 
of  three partnerships established by individuals and 
used to create artifi cial  tax losses via a variant on the 
Bond and Options Sales Strategy tax  shelter in use 
at the time, colloquially known as “Son-of-BOSS.” 

 Th e Tax Court found that the supposed  partner-
ships set up by the three men in question did not 
satisy regulatory  requirements to be deemed such 
for tax purposes, and that the arrangements  had 
been put in place solely for the avoidance of tax. 
Judge Holmes  therefore found the three individuals 
liable for gross misvaluation  penalties. 

 Th e judgment was delivered on February  14, 2013. 

  h t t p : / / w w w . u s t a x c o u r t . g o v /
InOpHistoric/6611,Ltd.TCM.WPD.pdf   

 Tax Court:  6611 Ltd. et al. v. Commissioner (T.C. 
Memo. 2013-49)  

  United States 
 Th e United States Tax Court heard  a case be-
tween a taxpayer and the Commissioner of Inter-
nal Revenue  regarding the timing of a Tax Court 
petition fi led by the taxpayer.  Th e defi ciency no-
tice sent to the taxpayer's American address by 
the  Revenue stated that the taxpayer had 90 days 
to respond; however the  taxpayer was residing 
in Canada at the time, and received the notice  
much later. Th e taxpayer argued that she lived 
outside of the US at  the time the notice was sent, 
and should therefore be entitled to  a 150-day re-
sponse period under US law. 

 Judge Foley decided in favor of the  taxpayer, citing 
substantial case law and concluding that the delay  
in receiving the notice was important in allowing 
the taxpayer to  take advantage of the law, despite 
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the taxpayer being in the US briefl y  during the time 
the notice arrived there.  

 Th e judgment was delivered on February  28, 2013. 

  http://www.ustaxcourt.gov/InOpHistoric/
SmithCt.TC.WPD.pdf   

 Tax Court:  Deborah L. Smith v. Commissioner (140 
T.C. No. 3)  

    ASIA PACIFIC 

 Australia 

 Th e full Federal Court of Australia  found against 
the Commissioner of Taxation, fi nding that Part 
IVA  of the Income Tax Assessment Act 1936 (the 
General Anti-Avoidance  Rule which permits the 
Commissioner to disallow tax benefi ts arising  from 
a transaction if it can be proven that the dominant 
purpose of  the transaction was the avoidance of 
taxation) did not apply to the  reduction of capi-
tal gains tax liability obtained by Macquarie Bank  
Limited by entering into a consolidated group with 
various other entities.  Th e judgment was delivered 
on February 15, 2013. 

  h t t p : / / w w w . j u d g m e n t s . f e d c o u r t .
g o v . a u / j u d g m e n t s / J u d g m e n t s / f c a /
full/2013/2013fcafc0013   

 Federal Court - Full Court:  Commissioner of Taxa-
tion v. Macquarie Bank Limited (FCAFC 13)  

  New Zealand 

 Th e New Zealand Court of Appeal was  asked to 
consider a High Court ruling that determined that 
Alesco  New Zealand Ltd had engaged in a tax avoid-
ance arrangement and was  subject to the Commis-
sioner's revised assessments and penalties. 

 Th e company had sold optional convertible  notes 
(OCN) that were interest free for a fi xed period to 
its Australian  owner to fund the purchase of other 
New Zealand companies. Alesco  NZ claimed de-
ductions against its New Zealand taxes relating to 
interest  liabilities between 2003 and 2008, how-
ever, and although this was  in accordance with 
accounting standards, the Commissioner found 
that  the OCN funding structure was invalid in 
this instance. 

 Th e Commissioner accepted, and the  High Court 
agreed, that the purchase of the companies was 
not primarily  for tax avoidance purposes and the 
funding scheme was justifi able  under tax law; how-
ever the issue was whether the entire arrangement  
amounted to tax avoidance. 

 Th e Court of Appeal ruled that the  company had 
failed to argue that the purpose and eff ect of their 
funding  arrangement was not the avoidance of tax. 

 Th e advantage of the interest deductions  regard-
ing the tax liability of the New Zealand companies 
was too signifi cant,  and had been the most pow-
erful reason for the Australian owner company  to 
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choose such an arrangement, compared to other 
options which would  not have been so benefi cial 
for tax purposes. Th e Court of Appeal  supported 
all of the measures taken by the Commissioner 
against the  company. 

 Th e judgment was delivered on March  5, 2013. 

  http://www.nzlii.org/nz/cases/NZCA/2013/40.
html   

 Court of Appeal:  Alesco New Zealand Ltd et al. v. 
Commissioner of Inland Revenue (NZCA 40)  

    WESTERN EUROPE 

 Austria 

 Th e opinion of the Advocate General  was requested 
on whether an Austrian taxpayer could claim in-
put VAT  on the acquisition and installation costs 
of a solar power system  providing electricity to his 
house, against the output VAT paid on  the electric-
ity being sold to the electricity provider in order to  
reduce the taxpayer's electricity bill. 

 Advocate General Sharpton accepted  that the Aus-
trian tax authority was charging VAT on the elec-
tricity  being sold by the taxpayer, thereby defi n-
ing it both as a taxable  supply of goods and as an 
economic activity subject to EU law. Th e  Advocate 
General went on to point out that the solar panels 
were being  used both for personal (as some electric-
ity was consumed by the household)  and business 
purposes, and that the deductible amount of VAT 

might  depend on how much of the costs of the so-
lar panel system could be  allocated to the income 
from the taxpayer's business practice of selling  elec-
tricity to the provider. 

 Th e Advocate General concluded that  the selling of 
electricity generated by a private solar panel system  
is considered an economic activity under EU law, 
and stated that: 

 “In such circumstances, input  tax paid on the ac-
quisition of the installation may be deducted from  
output tax charged on the supply of electricity to 
the network, subject  to all the provisions of that 
directive which govern such deduction.” 

 Th e opinion of the Advocate General  was delivered 
on March 7, 2013. 

  http://curia.europa.eu/juris/document/document.
jsf?text=&docid=134582&pageIndex=0&docla
ng=EN&mode=lst&dir=&occ=first&part=1&c
id=257958   

 European Court of Justice:  Freistadt Rohrbach Ur-
fahr Tax Offi  ce v. Linz Independent Finance Tribunal 
(C-219/12)  

  Czech Republic 
 Th e European Court of Justice was  asked for an in-
terpretation of Article 132(1)(m) of Council Direc-
tive  2006/112/EC of 28 November 2006 on the 
common system of value added  tax, in order to de-
termine whether non-organised physical activities  
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taking place at a municipal aquatic park were suf-
fi cient to fall within  the meaning of “taking part in 
sport” under the Article,  thereby allowing exemp-
tion from VAT on entrance fees. 

 In response to the request for a preliminary  ruling 
on the interpretation of EU law in this area, the 
Fifth Chamber  of the European Court of Justice 
stated that “Article 132(1)(m)  of the VAT Direc-
tive does not require, for it to be applicable, that  
the sporting activity be practised at a particular lev-
el, for example,  at a professional level, or that the 
sporting activity at issue be  practised in a particular 
way, namely in a regular or organised manner  or in 
order to participate in sports competitions.” 

 Th e Court further found that under  European law, 
“access to an aquatic park off ering visitors not  only 
facilities for engaging in sporting activities but also 
other  types of amusement or rest may constitute a 
supply of services closely  linked to sport.” 

 Whether the activities off ered at  the aquatic park 
allowed visitors to take part in sport, and whether  
the park provides a single complex supply of ser-
vices suffi  ciently  related to sport, were matters for 
the referring court to decide,  the ECJ concluded. 

 Th e judgment was delivered on February  21, 2013. 

  http://curia.europa.eu/juris/document/document.
jsf?text=&docid=134105&pageIndex=0&docla
ng=EN&mode=lst&dir=&occ=first&part=1&c
id=1754823   

 European Court of Justice:  Mesto Zamberk v. Czech 
Republic (C-18/12)  

  Finland 
 Th e European Court of Justice was  asked to decide 
whether it was appropriate under European law to 
allow  a company to deduct the losses of a merged 
company in a diff erent  Member State, and if it is 
then how to determine which country's loss  deduc-
tion provisions to apply.  

 Th e ECJ considered that denying the  deduction 
of losses from a merger of companies in diff erent 
Member  States, when it is permitted under Finn-
ish law between resident companies,  may discour-
age businesses from setting up companies in other 
Member  States. It added that this would be accept-
able as long as there were “an  overriding reason in 
the public interest.” 

 Th e ECJ accepted the arguments from  various EU 
governments that denying the deduction would pro-
tect the  tax base of each Member State from erosion 
and prevent groups of companies  from transferring 
their loss deductions to the Member State with the  
highest tax rate. Th e ECJ decided that these reasons 
were justifi cation  for denying loss deductions be-
tween Member States, but went on to  argue that the 
denial is excessive when the receiving company can  
prove that the merging company is unable to take 
into account its  losses in its own Member State. 

 On the question of which country's  tax law to apply 
in the case of deductible losses, the ECJ conceded  
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that the applicable tax calculation would simply 
need to be fair when  compared to the treatment of 
deductible losses from a resident merged  company. 

 Whether the merged company has no  other option 
than to transfer its losses to the receiving company,  
whether the Finnish law that prevents loss deduc-
tions resulting from  a transaction for tax avoidance 
purposes is applicable to the current  situation, and 
whether the law of the receiving company's country  
can be applied to the tax treatment of losses from 
a foreign company  in the same manner as losses 
from a resident company, are matters  for the refer-
ring court to decide, the ECJ concluded. 

 Th e judgment was delivered on February  21, 2013. 

  http://curia.europa.eu/juris/document/document.
jsf?text=&docid=134107&pageIndex=0&docla
ng=EN&mode=lst&dir=&occ=first&part=1&c
id=1798962   

 European Court of Justice:  A Oy v. Finland (C-123/11)  

  Germany 
 Th e European Court of Justice was  asked for a pre-
liminary ruling regarding the taxable income of a 
married  couple residing in Switzerland but con-
ducting all of their business  in Germany. German 
legislation refers to Member States and countries  
of the EEA but not to Switzerland, and therefore 
the Fiscal Court  asked the ECJ whether EU law 
permitted Swiss residents to take advantage  of Ger-
man tax law. 

 Firstly, the ECJ agreed with the Court  that the 
couple were “self-employed frontier workers”  who 
did not require a residence permit in their coun-
try of business.  Th e ECJ then concluded that “a 
self-employed frontier worker  enjoys, in the host 
country, the same tax advantages as self-employed  
persons pursuing their activity in that country and 
residing there.” 

 Th e fact that the worker's country  of residence was 
Switzerland is immaterial, as Switzerland is subject  
to EU law in this area (under Article 1(a) of the 
Agreement between  the European Community and 
its Member States, of the one part, and  the Swiss 
Confederation, of the other), and therefore Germa-
ny would  be going against EU law by denying the 
couple the advantage of its  tax provisions. 

 Th e judgment was delivered on February  26, 2013. 

  http://curia.europa.eu/juris/document/document.
jsf?text=&docid=134375&pageIndex=0&docla
ng=EN&mode=lst&dir=&occ=first&part=1&c
id=208268   

 European Court of Justice:  Ettwein v. Germany 
(C-425/11)  

  Germany 
 Th e European Court of Justice was  asked for a pre-
liminary ruling by the Federal Finance Court of 
Germany  during its deliberation over the deduct-
ibility of VAT from invoices  for legal representation 
during criminal investigation proceedings.  Th ese 

111



proceedings were brought against two individuals 
as managing  directors of a limited company; the 
German Court was concerned whether  the cost to 
the company should be considered to be linked to 
the actual  supply provided to the individuals, or to 
the reason for the supply,  which was accusations of 
bribery during a contract bid by the company.  Th e 
latter would result in the VAT being deductible due 
to the link  to the company's business activities. 

 However, the ECJ decided that the  former was ap-
plicable, in that “the existence of a direct and  im-
mediate link between a given transaction and the 
taxable person’s  activity as a whole for the purposes 
of determining whether the goods  and services were 
used by that person ‘for the purposes of taxable  
transactions’ within the meaning of Article 17(2)
(a) of the  sixth directive depends on the objective 
content of the goods or services  acquired by that 
taxable person.” 

 It concluded: “In this case,  the supplies of lawyers’ 
services, whose purpose is to avoid  criminal penal-
ties against natural persons, managing directors of  
a taxable undertaking, do not give that undertaking 
the right to deduct  as input tax the VAT due on the 
services supplied.” 

 Th e judgment was delivered on February  21, 2013. 

  http://curia.europa.eu/juris/document/document.
jsf?text=&docid=134104&pageIndex=0&docla
ng=EN&mode=lst&dir=&occ=first&part=1&c
id=1759298   

 European Court of Justice:  Germany v. Becker 
(C-104/12)  

  Germany 
 Th e European Court of Justice was  asked for a 
preliminary ruling regarding advice provided by 
a third  party relating to the management of a re-
tail investment fund. Under  EU law management 
services provided to “special investment funds”  are 
exempt from VAT, and so the German Court was 
concerned with deciding  whether a third party ad-
vising an investment management company could  
benefi t from the exemption. 

 Th e ECJ considered that the law did  not pre-
vent advisory services from benefi ting form the 
exemption,  and refl ected on whether the servic-
es provided by the third party  could be consid-
ered indistinct from the services an investment 
management  company would usually provide. In 
this case, recommending which assets  to buy or 
sell was an activity expected from the company, 
which meant  the advice received was eligible for 
the exemption. 

 Th e judgment was delivered on March  7, 2013. 

  http://curia.europa.eu/juris/document/document.
jsf?text=&docid=134601&pageIndex=0&docla
ng=EN&mode=lst&dir=&occ=first&part=1&c
id=274505  

 European Court of Justice:  GfBk v. Germany 
(C-275/11)  
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   Germany 

 Th e European Court of Justice was  asked for a 
preliminary ruling regarding an income tax ex-
emption provided  by German law for resident 
taxpayers who perform certain aid work  in an-
other country. Th e Fiscal Court concluded that 
the exemption  was not applicable because the 
income was paid by an EU employer not  resi-
dent in Germany, but then considered whether 
prohibiting the exemption  would discourage 
employers from hiring outside of their resident 
Member  State. Th e question referred to the ECJ 
was whether the exemption  also had to apply to 
income from a non-resident employer to be com-
patible  with EU law. 

 Th e ECJ established the correct EU  law to apply to 
the situation, namely the provisions safeguarding  
the free movement of workers, despite the German 
Government's contentions.  Th e ECJ considered 
the German law to be restricting the freedom of  
workers from other Member States by only pro-
viding the exemption to  German employers, and 
while it was acknowledged that such a law could  be 
justifi ed by reasons of public interest, the German 
Government  failed to convince the ECJ that it was 
necessary to limit the tax  exemption. 

 Th erefore the ECJ found against the  German au-
thorities, and ruled that EU law prohibited the re-
striction  of the tax exemption to German employ-
ers over employers in every other  Member State. 

 Th e judgment was delivered on February  28, 2013. 

  http://curia.europa.eu/juris/document/document.
jsf?text=&docid=134372&pageIndex=0&docla
ng=EN&mode=lst&dir=&occ=first&part=1&c
id=545421   

 European Court of Justice:  Petersen v. Germany 
(C-544/11)  

  Sweden 
 Th e European Court of Justice was  asked for a pre-
liminary ruling on whether a taxpayer convicted of  
tax evasion as a criminal off ence and ordered to pay 
penalties could  also be subjected to tax surcharges 
on the same amounts as those considered  during 
the criminal proceedings. Th ere are provisions of 
EU law prohibiting  a second punishment on a sin-
gle criminal act, and so the Swedish District  Court 
referred the question to the ECJ. 

 Although some Member States attempted  to ar-
gue that the ECJ had no jurisdiction in this case 
because the  penalties were implemented under na-
tional law, the criminal charges  related to collection 
of VAT, which is of fundamental importance to  the 
EU, and therefore the ECJ concluded that it had 
the necessary  authority to provide a ruling. 

 Th e ECJ ruled that the EU law did  not prevent 
the imposition of both criminal and tax penalties 
upon “the  same acts of non-compliance with dec-
laration obligations in the fi eld  of VAT”, and that 
each Member State has the freedom to decide  the 
extent of their penalties. However, if the tax pen-
alty is found  by the national court to be criminal 
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in nature (taking into account  the law, the off ence 
and the size of the penalty), then it cannot  be levied 
together with another criminal penalty. 

 Th e judgment was delivered on February  26, 2013. 

  http://curia.europa.eu/juris/document/document.jsf
?text=&docid=134202&pageIndex=0&doclang=EN
&mode=lst&dir=&occ=fi rst&part=1&cid=184361   

 European Court of Justice:  Aklagaren v. Fransson 
(C-617/10)  

  United Kingdom 
 Th e Court of Appeal was petitioned  to decide 
whether input tax on VAT was recoverable regard-
ing a company “used  as a special purpose vehicle for 
a take-over”. Th e First-tier  Tribunal ruled that the 
company did carry out an economic activity,  and 
that the services rendered to it in relation to the 
take-over  had a direct link with the services pro-
vided by the company that had  been taken over, 
because both companies belonged to the same VAT 
group  (after the take-over had occurred). 

 Th e Upper Tribunal agreed with the “economic  
activity” conclusion, but refuted the link between 
the input  and output taxes of the two companies, 
on the basis that when the  fi rst company incurred 
VAT it was not part of the group the second  com-
pany belonged to, and at the time had no intention 
to join it.  Th e Tribunal also considered the services 
provided to the fi rst company  too remote to have a 
link with the second company. 

 Th e Court of Appeal decided, contrary  to a con-
clusion by both Tribunals before it, that the com-
pany had  never carried out an economic activity, 
and agreed with the Upper  Tribunal decision that 
there was not a suffi  cient link between the  taxable 
services. Th e take-over was a single act that did not 
constitute  an economic activity by itself, and be-
cause the company had no intention  of making 
taxable supplies of its own, the input tax on the 
services  provided to it could not be recovered from 
the output tax of the company  with which it had 
no link before the take-over. 

 Th e judgment was delivered on February  21, 2013. 

  h t t p : / / w w w. b a i l i i . o r g / e w / c a s e s / EWC A /
Civ/2013/112.html  

 Court of Appeal:  BAA Ltd v. HMRC (EWCA Civ 112)  

   United Kingdom 
 Th e UK First-Tier Tribunal (Tax Chamber)  heard 
an appeal from a taxpayer who had mistakenly ne-
glected to include  his severance payment when pre-
paring his tax return. 

 HM Revenue & Customs imposed a  penalty on 
the taxpayer, which it determined could not be 
suspended.  Th e taxpayer argued through corre-
spondence with the HMRC that he was  prepared 
to take measures to “avoid careless inaccuracies in  
the future”, and approached the Tribunal when the 
HMRC refused,  on the basis that forgetting to in-
clude a severance payment was most  likely a “one 
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off ” mistake that the taxpayer could not  take care 
not to repeat. 

 Th e Tribunal concluded, based on the  broad word-
ing of the law, that steps taken by the taxpayer to 
prevent  any future errors could be taken into ac-
count in the decision to suspend  a penalty even 
when the original error was a “one off ”  event. In 
this case the HMRC failed to provide an argument 
for its  refusal to accept the taxpayer's suggestion 
to let a professional  submit his tax returns for two 
years, which the Tribunal used to order  the HMRC 
to suspend the penalty. 

 Th e judgment was delivered on February  18, 2013. 

  http://www.bailii.org/uk/cases/UKFTT/TC/2013/
TC02549.html   

 First-Tier Tribunal:  Testa v. HMRC (UKFTT 151)  

  United Kingdom 
 Th e European Court of Justice was  asked for a pre-
liminary ruling regarding the repayment of VAT 
charged  on fund management services provided to 
a trust fund investing pension  assets. Th e First-tier 

Tribunal (Tax Chamber) was concerned whether  
the trust fund was a "special investment fund", 
management of which  being liable for VAT exemp-
tion under EU law. 

  Th e ECJ determined that this specifi c  trust fund 
fell outside the scope of the defi nition in EU law, 
as  the investment assets were only available to em-
ployees of the company,  and therefore the fund was 
a benefi t provided by the employer. 

 Th e employer, as investor, only contributed  what 
was required under a pension arrangement, and so 
the fund could  not be considered a collective in-
vestment undertaking. 

 Th e judgment was delivered on March  7, 2013. 

  http://curia.europa.eu/juris/document/document.
jsf?text=&docid=134607&pageIndex=0&docla
ng=EN&mode=lst&dir=&occ=first&part=1&c
id=254882    

 European Court of Justice:  Wheels Common In-
vestment Fund Trustees Ltd. v. United Kingdom 
(C-424/11)  
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 Better late than never, the Philippines  has abandoned 
its  Common Carrier Tax , which has been  crucifying 
the country's tourist industry. Airlines will start fl y-
ing  again to the Philippines, and the Government 
will make much more from  visitors' purchases than it 
does from CCT, which has been reaping  less and less 
as airlines simply crossed Manila off  their schedules.  
Lots of countries tax air travel, under the pretence of 
saving the  environment, and these taxes are usually 
self-defeating. Island nations  calculate that people will 
have to pay the tax because they can't  swim to an ad-
joining country to catch their planes, but people can  
and do take short hop fl ights to a hub which doesn't 
tax their long-haul  fl ights; or in the case of the UK, 
they catch the Eurostar to Paris  and fl y from there. 

 Th e European Commission is making  rapid use 
of the permission it received in 2009 to negotiate 
free  trade deals with outside countries, with Th ai-
land being  the latest recipient  of its favors.  Although 
there are some messy aspects of Th ai governance, the 
country  seems to be getting things right in its second 
Shinawatra period,  with signifi cant cuts to both cor-
porate and individual tax, and an  open trading pol-
icy which has seen ongoing trade talks with the US,  
Canada and South Korea among others. Growth last 
year was over 6%  and is expected to top 5% this 
year. Since Th e King And I put Siam,  as it then was, 
on the world's consciousness map, Th ailand and its  
monarch have received mostly a bad press. Perhaps 
now things are going  to change for the better. 

 In a week that saw the EU blasting  a massive hole 
in its own foot with the bankers' bonus rules (a 
big,  black mark if it was a country) and the UK 
admitting that its purchase  of Royal Bank of 
Scotland will end up costing taxpayers gazillions  
of pounds, Jersey's banking sector seems to have 
turned the corner  on a diffi  cult period, with mod-
est  growth in deposit levels . Th e fund  management 
sector is looking healthier, as well. It's hard to be 
sure  about the consequences of the EU's current 
regulatory feeding frenzy,  but it may mean good 
news for Jersey. You can argue it both ways:  the 
AIFMD (Alternative Investment Funds Manage-
ment Directive) will  make off shore locations like 
Jersey less attractive as a base for  EU fund manage-
ment; on the other hand, an existing fund man-
ager with  say a base in London or Luxembourg 
and signifi cant world-wide business  may decide to 
split in two, and put its non-EU business in Jersey  
(or Guernsey or Bermuda or wherever) in order to 
escape the strait-jacket  of AIFMD. And the same 
goes for the banking regulations. It was the  bonus 
aspect that got all the attention this week, but ac-
tually that's  only a minor part of the new regime, 
which has appallingly onerous  requirements in all 
sorts of directions. As with funds, it may be  that 
non-EU banking will benefi t strongly from the 
new regime. Singapore  and Hong Kong beckon, 
of course, but Jersey (and Andorra and Monaco)  
have an advantage for EU-based depositors, so we 
may see expansion  of Jersey's banking capacity in 
the next fi ve years. 
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 It's not exactly fresh news, having  been announced 
a year ago, but Australia is going ahead with  scrap-
ping the 50% discount  it off ers  non-residents on 
their Australian capital gains. Th e Government 
thinks  it won't deter investment, but surely they 
must be wrong? I can see  that the measure could 
be part of an attempt to cool the real estate  mar-
ket, but what about business investment? Certainly 
no-one could  describe the Gillard government as 
being pro-business: its time in  offi  ce has seen a slew 
of measures making business operations more  diffi  -
cult and expensive, including the Mineral Resource 
Rent Tax,  the Petroleum Resource Rent Tax and the 
Carbon Pricing Mechanism among  others. Mean-
while the corporate tax rate at 30% is increasingly 
out  of line with international competitors; instead 
of reducing the rate  as it had promised, to compen-
sate for the MMRT, the government changed  tack 
and spent billions on giving douceurs to its elec-
tors. No-one's  luck lasts for ever, and Australia's is 
going to run out if it keeps  going like this. 

 If a Communist leader is against a  proposal to  tax 
large bank deposits , then something  screwy is going 
on, right? Well, what is screwy is a bill in the Ukrai-
nian  parliament which would put a 25% withhold-
ing tax on bank interest.  It was considered back in 
2010 and junked then because the banking  sector 
was struggling to survive during the debt crisis. Now 
it has  surfaced again. If even the head of the Com-
munist party can see that  it is a dotty idea, what does 
that say about the governing party?  Ukraine is such a 
sad case. Wheat production was 22m tons in 2011;  
France managed 38m tons. World wheat production 

in 2012 was about  650m tonnes, so Ukraine man-
ages about 3% of that. Of course, wheat  is not the 
whole story, there is corn, other crops, livestock etc.  
But what you should know is that the Ukraine has 
the world's most  fertile and productive soil for crop 
growing, called the "black earth",  and could produce 
several times more wheat, corn and other grains  if 
the agricultural sector was not so backward. Interest-
ingly, global  warming will only help Ukraine, agri-
culturally speaking, allowing  a more extended grow-
ing season and faster growth. Of course what is  really 
holding back the country is its perverse governance, 
fi scal  and land ownership structures. 

 Surprisingly, the Swiss voted in favor  of limits on 
executive pay, something that the  business federa-
tion lamented , not  surprisingly. Presumably we are 
still reaping the consequences of  the banker bash-
ing that began in 2008. Opponents of the resolu-
tion  that was voted through say that debate had 
been very one-sided. In  fact, the outcome is not 
really clear yet, because there will be a  long process 
of drafting before any law as such actually hits the  
statute book, and it's not inconceivable that senti-
ment could reverse  in the meantime. Even if the 
law comes into force, you would think  it would be 
a paper tiger, given that it would be easy for Swiss 
bosses  to live and be paid somewhere else. And it 
won't eff ect all the wealthy  foreign bosses who take 
advantage of Switzerland's fl at tax regime,  because 
it applies to companies rather than individuals. 
Still, it  won't help Switzerland's economy, will it? 

 Th e Jester 
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