
BENEFICIAL OWNERSHIP

Facts

H Co is a Host Country corporation all of the stock in which is owned by F Holdco, a Country 
X corporation that serves as a holding company for a group of operating companies within the 
multinational group of which H Co and F Holdco are members. All of the stock in F Holdco is 
in turn owned by Parent, a Country Y corporation that is the ultimate parent company of the 
group.  H Co manufactures and distributes widgets under sublicenses from FIPCo, a Country 
Q subsidiary of Parent that licenses the relevant intellectual property from Parent, which owns 
such property.  FIPCo oversees the registration of the intellectual property it licenses from 
Parent and manages efforts by outside lawyers and other third party contractors to ensure 
that such property retains its legally protected status and that such status is enforced against 
potential infringers, but employs only three people to do so. Host Country does not have any 
domestic legislation or income tax treaty with Country Y that provides relief from any Host 
Country withholding tax on dividends, interest or royalties paid to residents of Country Y.  

H Co regularly pays dividends to F Holdco.  F Holdco generally redistributes to Parent 
all of such dividends (less an amount to cover its modest administrative costs) within 90 
days of receiving them.  Under its domestic legislation or income tax treaty with Country X, 
H Co imposes a substantially reduced withholding tax on dividends paid by Host Country 
corporations to corporate residents of Country X that own a substantial interest in the dividend-
paying corporation, but only if such residents are the benefi cial owners of the dividends 
in question. Country X imposes a 10 percent rate of tax on dividends paid to Country X 
corporations by subsidiaries in which the recipient owns at least a 25 percent interest, and does 
not impose withholding tax on dividends paid by Country X corporations to foreign corporate 
shareholders that own at least an 80 percent interest in the dividend-paying corporation. 

H Co fi nances a substantial part of its capital needs through loans from F FinCo, a Country Z 
subsidiary of Parent that fi nances the capital needs of many of the Parent group through third 
party bank borrowings.  Based on H Co’s needs, F FinCo borrows from third party banks, 
supported by H Co’s guarantee and pledges of H Co assets, and relends the funds to H Co on 
parallel terms at an interest rate that is 10 percent higher than the rate charged to F FinCo by 
the relevant bank or bank syndicate (e.g., F FinCo would charge H Co. interest at 6.6 percent 
if the bank rate were 6.0 percent).  F FinCo has a staff of experienced fi nancial personnel that 
negotiates third party fi nancing arrangements and performs risk management functions with 
respect to the group’s fi nancial position.  However, most of the Parent group’s capital needs 
are obtained through long-term (fi ve years or longer) loans, the currency risks with respect to 
which are generally fully hedged up front.  The Host Country income tax treaty with Country Z 
provides for a 0 percent source country tax on interest paid to residents of the other country, 
but only if that resident is the benefi cial owner of the interest.

Under its sublicense with FIPCo, H Co pays royalties equal to 11.0 percent of its sales (which 
have averaged approximately $100 million/year) to FIPCo.  Under its license with Parent, FIPCo 
pays Parent royalties equal to 10.0 percent of H Co’s sales, which royalties FIPCo is entitled to 
deduct in calculating its Country Q taxable income.  Under its income tax treaty with Country Q, 
Host Country imposes no withholding tax on royalties paid to residents of Country Q, provided 
that such residents are the benefi cial owners of such royalties.  Country Q does not impose a 
withholding tax on royalties paid by FIPCo to Parent.

The Questions may be found on page 4.
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Beneficial
Ownership

FACTS

H Co is a Host Country corporation all of the
stock in which is owned by F Holdco, a
Country X corporation that serves as a hold-

ing company for a group of operating companies
within the multinational group of which H Co and F
Holdco are members. All of the stock in F Holdco is in
turn owned by Parent, a Country Y corporation that is
the ultimate parent company of the group. H Co
manufactures and distributes widgets under subli-
censes from FIPCo, a Country Q subsidiary of Parent
that licenses the relevant intellectual property from
Parent, which owns such property. FIPCo oversees the
registration of the intellectual property it licenses
from Parent and manages efforts by outside lawyers
and other third party contractors to ensure that such
property retains its legally protected status and that
such status is enforced against potential infringers,
but employs only three people to do so. Host Country
does not have any domestic legislation or income tax
treaty with Country Y that provides relief from any
Host Country withholding tax on dividends, interest
or royalties paid to residents of Country Y.

H Co regularly pays dividends to F Holdco. F
Holdco generally redistributes to Parent all of such
dividends (less an amount to cover its modest admin-
istrative costs) within 90 days of receiving them.
Under its domestic legislation or income tax treaty
with Country X, H Co imposes a substantially reduced
withholding tax on dividends paid by Host Country
corporations to corporate residents of Country X that
own a substantial interest in the dividend-paying cor-
poration, but only if such residents are the beneficial
owners of the dividends in question. Country X im-
poses a 10 percent rate of tax on dividends paid to
Country X corporations by subsidiaries in which the
recipient owns at least a 25 percent interest, and does
not impose withholding tax on dividends paid by
Country X corporations to foreign corporate share-
holders that own at least an 80 percent interest in the
dividend-paying corporation.

H Co finances a substantial part of its capital needs
through loans from F FinCo, a Country Z subsidiary
of Parent that finances the capital needs of many of
the Parent group through third party bank borrow-
ings. Based on H Co’s needs, F FinCo borrows from
third party banks, supported by H Co’s guarantee and
pledges of H Co assets, and relends the funds to H Co
on parallel terms at an interest rate that is 10 percent
higher than the rate charged to F FinCo by the rel-
evant bank or bank syndicate (e.g., F FinCo would
charge H Co. interest at 6.6 percent if the bank rate
were 6.0 percent). F FinCo has a staff of experienced
financial personnel that negotiates third party financ-
ing arrangements and performs risk management

functions with respect to the group’s financial posi-
tion. However, most of the Parent group’s capital
needs are obtained through long-term (five years or
longer) loans, the currency risks with respect to which
are generally fully hedged up front. The Host Country
income tax treaty with Country Z provides for a 0 per-
cent source country tax on interest paid to residents of
the other country, but only if that resident is the ben-
eficial owner of the interest.

Under its sublicense with FIPCo, H Co pays royal-
ties equal to 11.0 percent of its sales (which have aver-
aged approximately $100 million/year) to FIPCo.
Under its license with Parent, FIPCo pays Parent roy-
alties equal to 10.0 percent of H Co’s sales, which roy-
alties FIPCo is entitled to deduct in calculating its
Country Q taxable income. Under its income tax
treaty with Country Q, Host Country imposes no with-
holding tax on royalties paid to residents of Country
Q, provided that such residents are the beneficial
owners of such royalties. Country Q does not impose
a withholding tax on royalties paid by FIPCo to
Parent.

QUESTIONS

H Co’s management is interested in the answers to the
following questions:
1. Under Host Country law and/or Host Country inter-

pretation of the Host Country-Country X Treaty,
would F Holdco be considered the beneficial owner
of the dividends paid by H Co? Assume for purposes
of the answer that F Holdco qualifies as a resident
of Country X under the relevant law or treaty provi-
sion and that it satisfies the requirements of a
‘‘qualified resident’’ (or equivalent designation)
under any residence and limitation on benefits ar-
ticles in the Host Country-Country X Treaty.

2. Under Host Country law and Host Country inter-
pretation of the Host Country-Country Z Treaty,
would F Finco be considered the beneficial owner
of the interest paid by H Co? Assume for purposes
of the answer that F Finco qualifies as a resident of
Country Z under and satisfies the requirements of a
‘‘qualified resident’’ (or equivalent designation)
under limitation on benefits articles in the Host
Country-Country Z Treaty.

3. Under Host Country law and/or Host Country inter-
pretation of the Host Country-Country Q Treaty,
would FIPCo be considered the beneficial owner of
the royalties paid by H Co? Assume for purposes of
the answer that FIPCo qualifies as a resident of
Country Q under the relevant law or treaty provi-
sion and that it satisfies the requirements of a
‘‘qualified resident’’ (or equivalent designation)
under any residence and limitation on benefits ar-
ticles of the Host Country-Country Q Treaty.
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Host Country
ARGENTINA
Alejandro E. Messineo
M. & M. Bomchil, Buenos Aires

Introduction

‘‘B eneficial owner’’ is not a term commonly
encountered in either Argentine legisla-
tion or case law, although the last few

years have seen some new approaches being taken in
administrative decisions on issues that are related to
the question of beneficial ownership.

In the context of transfer pricing, an amendment
has been made to the Income Tax Law that, in a way,
might be considered a ‘‘beneficial owner’’ matter. The
amendment concerns the method used to determine
the price in the case of exports of commodities. When
a foreign broker who is not the effective addressee of
the goods concerned is acting as an intermediary, the
best method for assessing the Argentine-source
income arising from the export is to take the quota-
tion value of the goods in transparent markets on the
day of shipping, regardless of the price that was
agreed with the foreign intermediary. This method
will not be applicable when the taxpayer clearly dem-
onstrates that the foreign intermediary fulfills the fol-
lowing conditions.

The intermediary has a real presence in his country
of residence, i.e., he has a commercial establishment
where his business is administered and he complies
with the legal incorporation and registration require-
ments and the filing of financial statements. The
assets, risks and functions of the intermediary must
be commensurate with the volume of his transactions.

The intermediary’s main activity may not consist of
either deriving passive income or mediating with
other related parties in the group in the marketing of
goods from or to Argentina.

The volume of the intermediary’s transactions in in-
ternational trade with members of the same economic
group for which he is acting in relation to the export
concerned may not exceed 30 percent of the volume of
his total annual transactions.

The method is known as the ‘‘sixth method’’ and un-
derstandably, given its nature, its introduction has al-
ready given rise to claims and disputes. Though it may
be considered to constitute an anti-abuse rule, the fact
that it resorts to the value on the shipping date, with-
out allowing the taxpayer any possibility of proving
that the agreed price, where it differs from the price
arrived at under this notional concept, should be

taken to be the price generating the ‘‘accrued income’’
arguably also entails a fiction that does not comport
with reality, since export transactions are normally
not closed at the time of shipping.

I. Argentine approach to Beneficial Ownership

A. Domestic law rules on applying treaties

The ability to claim tax treaty benefits is governed in
Argentina’s domestic law by General Resolution 3497/
1992 issued by the tax authorities (Administración
Federal de Ingresos Públicos or AFIP), which was
amended by General Resolution 2228/2007 (the ‘‘Tax
Treaty Resolution’’). For an Argentine taxpayer to be
able to apply the treaty benefits available under an ap-
plicable tax treaty to a nonresident that is a resident of
the treaty partner country, the nonresident must pro-
vide the Argentine taxpayer with a sworn statement
duly validated by the tax authorities of the relevant
country (and subject to the ‘‘Apostille’’ procedure or a
similar procedure for the validation of foreign docu-
ments). The statement must provide certain other
data in addition to indicating that the individual or
legal entity concerned is a resident of the relevant
country. The Tax Treaty Resolution contains three
sample statements, in Spanish, English and French,
indicating the information that should be provided in
the sworn statement. The English version reads as fol-
lows:

IN FORCE AGREEMENT FOR THE AVOIDANCE OF
DOUBLE TAXATION BETWEEN THE ARGENTINE
REPUBLIC AND . . . ANNUAL AFFIDAVIT

a) Beneficiary/Recipient: Name and Surname or
Company’s registered name.

b) Tax domicile.

c) Income origin (Article of the Agreement).

d) Affidavit of the beneficiary/recipient of the
income, or in the case of a company, its legal represen-
tative:

The undersigned states that he/she/the company is
resident in. . .. . . and that he/she/ the Company does
not have a permanent establishment or fixed base in
the Argentine Republic, and likewise that he/she/the
company meets all compulsory requirements apply-
ing to this agreement.
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Date

Signature of the beneficiary/recipient of the income,
or in the case of a company, its legal representative.

e) Certification of the competent authority of . . . .

I do hereby certify that the beneficiary/recipient of
the aforementioned income is a resident in . . .. . . as
regards the agreement for the avoidance of double
taxation between the Argentina Republic and. . .. . .
Likewise, as regards the above subsection, this com-
petent authority ratifies/denies/cannot verify the state-
ment of the beneficiary/recipient to the effect he/she/
the company does not have a permanent
establishment or fixed base in the Argentine Republic.

Date

Seal of the Tax Office

The Argentine tax authorities thus require not only
a certificate evidencing that the taxpayer is a resident
under the laws of the treaty partner country for tax
purposes, but also other information that might be
considered to go beyond what is strictly required for
purposes of applying the treaty. For example, the tax-
payer is required to state that it does not have a per-
manent establishment (PE) in Argentina, while what
actually matters is that there should be no PE with
which the item of income with respect to which the
certificate is granted is effectively connected (Argen-
tina does not employ a force of attraction principle in
applying its tax treaties). Furthermore, the fact that
the resident of the treaty partner country has to indi-
cate the appropriate characterisation of the relevant
income under the treaty and that this is one of the
matters to be covered by the foreign tax authorities’
certification means that the foreign authorities are
implicitly required to review that characterisation. It
therefore seems reasonable to suggest that, in asking
them to certify the information included in the tax-
payer’s sworn statement, the Argentine tax authorities
are, in some sense, relying on the treaty partner coun-
try’s tax authorities’ analysis of whether the require-
ments for applying the treaty are met.1 It should also
be noted that paragraph a) of the sample certificate re-
quires the ‘‘Beneficiary/Recipient’’ to be stated and
that the signature section requires the ‘‘signature of
the beneficiary,’’ which might lead to the further con-
clusion that, in completing these parts of the certifi-
cate, some analysis was made of the nature of the
treaty partner country resident.

While the receipt of a complete sworn statement
might be considered to constitute clear evidence of
entitlement to treaty benefits, some doubt arises in
those circumstances in which the certificate provided
by the party claiming treaty benefits is less complete.
While the administrative precedent of the tax authori-
ties has been uncompromising in this context,2 the ju-
dicial courts have relaxed the strict application of the
requirements and have given priority to the substance
of the matter when the taxpayer is able to prove in
some other way that it is a tax resident of the treaty
partner country.3

B. General anti-avoidance rule and its impact on
treaty application — administrative case law

Argentina’s general anti-avoidance rule (GAAR) is
contained in Article 2 of the Federal Tax Procedural
Law:4

In order to ascertain the actual nature of a taxable
event, the acts, situations and economic relations ef-
fectively carried out, pursued or established by tax-
payers must be taken into account. When taxpayers
apply those acts, situations and economic relations to
forms or legal structures that evidently are not those
that are offered or authorized by private law for carry-
ing out the actual economic and effective purpose of
the taxpayers, in order to determine the tax treatment,
inadequate forms or legal structures will be disre-
garded and the actual economic situation as framed
under the forms or legal structures that the private
law would apply will be applied, without taking into
account the forms chosen by the taxpayers or the
forms the private law would allow the taxpayers to
apply as the most suitable to their real intention.

It will be clear from the above that the GAAR entails
the possibility of disregarding the legal form or struc-
ture that was adopted in a particular transaction, but
only where the chosen legal form or structure is evi-
dently inappropriate. One of the enduring tendencies
of the Argentine tax authorities is the overuse (even
abuse) of the economic reality principle in an attempt
to give an economic interpretation to a particular situ-
ation by disregarding the legal structure chosen by the
taxpayer from those available. However, it is not only
the use of inappropriate legal structures that is
against the rule of law, but also the abusive applica-
tion of the GAAR to prevent taxpayers using valid legal
structures that entail a reduced tax burden.

In contrast to the position in OECD member coun-
tries, where the international transactions among
those countries have given rise to an important body
of material relating to the interpretation and applica-
tion of tax treaties, there are only a few Argentine
cases dealing with tax treaty issues. Though the cur-
rent case concerns inbound investment, there is an in-
teresting case on outbound investment where the
point at issue was the application of the Argentina–
Austria tax treaty (when it was still in force and
effect).5

In an earlier Forum issue,6 this author described an
interesting application of the economic reality prin-
ciple, which was analysed in a competent authority
ruling of January 1, 2009. The ruling reviewed the ap-
plication of the provisions of the then effective
Argentina–Austria tax treaty in the case of an Argen-
tine taxpayer that held a major participation in an
Austrian company that, in turn, wholly-owned a Brit-
ish Virgin Islands (BVI) company. Unlike other Argen-
tine tax treaties, the Argentina–Austria treaty
provided taxpayers with a number of benefits in terms
of the restrictions it imposed on Argentina’s taxing
rights:

The tax authorities made a tax assessment and, be-
cause tax treaty issues were involved, the proceedings
were turned over to the Argentine competent author-
ity (which is a different government agency from the
tax authorities) for its opinion and the National Direc-
torate of Taxes issued Memorandum 64/09. The un-
derlying issue was whether the Austrian company was
interposed in order to avoid the application of the Ar-
gentine controlled foreign company (CFC) rules,
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which otherwise would have had the effect that the
passive income derived by the BVI company would
have been subject to tax in the hands of the Argentine
company, irrespective of whether that income was dis-
tributed.

As quoted in Memorandum 64/2009, the view of the
legal department of the tax authorities was that:

There is no other reason worth considering, apart
from the obtaining of the tax advantages of the tax
treaty, for the interposition of the Austrian company.

. . .once the necessary elements are gathered to
qualify the Austrian company, according to economic
reality, as a conduit entity, it seems feasible to deny the
tax treaty benefits.

. . . regarding the possibility of framing the maneu-
ver carried out by the taxpayer as treaty abuse, it
should be noticed that as, in theory, there is no anti-
abuse regulation allowing the prevention of such tax
artifice, it is extremely important that the concerned
authority should evaluate the incorporation of suit-
able regulations for this case.

. . . a contrariosensu, performing a cunning tax plan-
ning activity consisting of interposing entities with
direct or indirect privileged regimes would certainly
favor the intention of damaging the national tax
regime. Therefore, it would be advisable to promote
the introduction of amendments to the regulatory
system to contemplate similar situations to the ones
discussed herein.

. . .The result would be prima facie that the taxpayer
improperly used the Double Taxation Agreement tend-
ing to distort the economic reality of the facts, with
the intention of causing a tax damage, using it as an
effective means to organize business, administer the
management of assets and carry out transactions in
places where the sovereign taxing power of Argentina
may not intervene.

After analysing the case, the National Directorate of
Taxes concluded that it shared the opinion of the tax
authorities and that the treaty benefits should not be
granted because the Austrian company had the char-
acteristics of a company that had been interposed in
order to allow the tax treaty benefits to be enjoyed.
The National Directorate of Taxes based its conclu-
sion mainly on the following considerations:
s the sub-committee on inappropriate use of treaties

of the committee of experts on international coop-
eration in tax-related matters of the United Nations
has prepared a draft comment on Article 1 of the
U.N. Model Convention, which, though it expresses
some doubts regarding the application of domestic
general anti-avoidance measures (as opposed to
specific anti-avoidance measures) that might be in
conflict with the provisions of tax treaties, nonethe-
less shows that there is a consensus in the Commit-
tee to the effect that, if the application of such
general anti-avoidance measures is limited to cases
of abuse, no such conflict should arise;

s general anti-avoidance rules providing that sub-
stance prevails over form and the rule of the eco-
nomic reality are not considered by the OECD to be
in conflict with the provisions of tax treaties when
there is an abusive use of the treaty concerned, i.e.,
when one of the main purposes of a transaction is
to secure a more favorable tax position; and

s in the case under analysis, it appeared from the
available evidence that there was no other motiva-
tion for the structure apart from tax avoidance.

The ruling does not, however, provide clear and con-
crete arguments in support of the application of a
legal rule that is sufficient to allow the existence of the
Austrian company to be challenged, and thus the
availability of treaty benefits, not to be recognized.
The fact that this is an administrative ruling and there
have been no court cases in which all the proofs and
arguments were discussed points up the limitations of
the analysis. There is something of a contradiction be-
tween, on the one hand, the position of the tax au-
thorities that it is advisable to provide a legal rule to
prevent this type of arrangement because otherwise
there is no rule to counteract it and, on the other hand,
the conclusion that a general anti-avoidance rule
should be sufficient for the existence of the Austrian
company to be challenged, without even a review of
how the legal rule would actually work. Nor does a
draft Comment of the Committee of Experts on Article
1 of the UN Model Convention appear to be a valid
legal tool for interpretation purposes. As discussed
above, the risk of infringing the legality principle is
something that needs to be borne in mind when the
economic reality principle is used to deny the applica-
bility of a particular legal structure. The analysis
should be even more rigorous when a tax treaty is in-
volved. It would seem that the arguments debated and
the conclusions drawn in this administrative proceed-
ing are just a prelude to the full exploration of a com-
plicated matter such as treaty abuse and its
interaction with the constitutional right to carry on
business in a way that is not prohibited by law.

Recently, the Argentine tax authorities have begun
to look into certain situations in which Spanish com-
panies are the shareholders of Argentine companies.
Argentina has a net wealth tax that obliges an Argen-
tine company with shares held by a nonresident to pay
a tax equal to 0.5 percent of the value of those shares.
The payment has to be made by the Argentine com-
pany as substitute obligor and the Argentine company
is then legally permitted to request a repayment from
the nonresident shareholder. The tax is payable on the
basis of a presumption that behind the nonresident
corporate shareholder there lies an individual for
whom the tax has to be paid. The issue is that the
Argentina–Spain tax treaty does not grant Argentina
the right to levy net wealth/net worth taxes on shares
in an Argentine company held by a Spanish resident.
On June 29, 2012, Argentina gave notice of its inten-
tion to terminate the treaty and the treaty will cease to
be effective, generally, on January 1, 2013. The reason
for the termination is the benefit granted to Spanish
shareholders in that, under the treaty, such sharehold-
ers are not subject to Argentine net wealth tax. The Ar-
gentine tax authorities are now reviewing a number of
situations to determine whether the Spanish share-
holders concerned were actually entitled to treaty
benefits. Since Spain has an attractive holding com-
pany regime, the authorities’ examination would
mainly be focused on Spanish holding companies.

II. Application of the Argentine approach

It should be emphasised that the lack of guidelines
under Argentine law and case law on the subject of tax
treaty interpretation makes it difficult to provide de-
finitive answers to the questions posed in relation to
the given fact pattern. In the absence of such guidance
and case law, the particular situations envisaged and
the rules that do exist would have to be carefully con-
sidered. The following sections give some idea of the
general interpretation approaches that might come
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into play if the beneficial owner status of the relevant
income recipient were to be challenged in the sce-
narios envisaged.

A. Dividends paid by HCo to FHoldCo

As to the question of whether HCo would be able to
apply the tax treaty between Argentina and Country X
given the beneficial owner requirement, the first (posi-
tive) answer would probably lie in the tax residence
certificate, which, as explained in I.A., above, requires
the issuer to include a statement to the effect that the
recipient of the income concerned is the beneficiary of
that income. The requirement that the tax authorities
of the residence country certify the statements made
by the taxpayer in the certificate is initial evidence of
the taxpayer’s entitlement to treaty benefits. That
FHoldCo is a company that not only has the status of
a tax resident of Country X but also full legal disposal
of the dividends is also an important argument for
FHoldCo being deemed the beneficial owner of the
dividends for treaty purposes. The fact that the share-
holders of FHoldCo then decide to distribute (or not
to distribute) the after-tax profits of FHoldCo as divi-
dends does not mean that FHoldCo is not the benefi-
cial owner of the dividends it receives from HCo. This
decision is taken independently of FHoldCo, since it is
made by third parties, i.e., the shareholders of
FHoldCo, who must make a decision on what to do
with the after tax profits. Nor is the fact that the divi-
dends received by FHoldCo are subject to tax a defini-
tive requirement for FHoldCo’s being considered their
beneficial owner — this may be a condition in tax trea-
ties that employ the ‘‘subject to tax approach,’’ but it is
not a condition in the case of Argentina’s treaties.
There are many other factors (commercial consider-
ations, political environment, governmental restric-
tions, etc.) that determine why the business of a
corporate group may be structured in various ways in
a number of countries and these may also constitute
valid business reasons that may be of assistance in
meeting a beneficial owner challenge.

B. Interest paid by HCo to FFinCo

The situation with regard to the application of the
Argentina–Country Z tax treaty with respect to
FFinCo is in some ways rather different from the situ-
ation with regard to the application of the relevant
treaties with respect to FHoldCo and FIPCo (see II.A.,
above and II.C., below, respectively). On the one hand,
FFinCo has a staff of experienced financial personnel

that negotiates third-party financing arrangements
and performs risk management functions with re-
spect to the group’s financial position, which might be
deemed sufficient justification for the existence of
FFinCo in the financing of the group and its status as
the beneficial owner of the interest paid to it by HCo.
On the other hand, HCo has granted guarantees and
pledged its own assets to the third-party banks with
respect to the loans obtained from the banks by
FFinCo and not with respect to its own financing with
FFinCo, which might be considered an argument for
denying FFinCo beneficial owner status. There are
thus ‘‘pro’’ and ‘‘con’’ arguments that would have to be
thoroughly reviewed and supplemented with other
specific data that might be applicable in any particu-
lar case.

C. Royalties paid by HCo to FIPCo

Arrangements like that under which Parent (the
owner of the intangibles concerned) licenses the
rights to the intangibles to FIPCo, which in turn sub-
licenses them to HCo are normal legal structures used
by companies wishing to separate the exploitation of
intangibles from their legal ownership. In the case
under consideration, the fact that there is no auto-
matic pass-through of the royalties in a three-way re-
lationship (i.e., FIPCo is the only legal party with
control over the royalties received and the power to
decide whether or not a royalty will be actually paid to
Parent), that FIPCo derives a gain from this business
and that that there are personnel of FIPCo who deal
with the monitoring of the intangibles may well be
solid grounds for maintaining that FIPCo is indeed
the beneficial owner of the royalties.

NOTES
1 Alejandro E. Messineo, ‘‘The viability of Treaty Shop-
ping with Respect to Host Country,’’ Tax Management In-
ternational Forum, Vol. 29, No. 9, Sept. 2008, BBNA
International.
2 See, e.g., ruling 81//1995 of July 27, 1995.
3 Aerolı́neas Argentinas, Federal Tax Court, May 12, 2004.
4 Law 11,683 as atended.
5 The 1979 Argentina–Austria tax treaty was terminated
with effect from Jan. 1, 2009.
6 Alejandro E. Messineo, ‘‘Host Country Taxation of Tax-
Motivated Transactions: the Economic Substance Doc-
trine,’’ Tax Management International Forum, Vol. 31,
No. 2, June 2010, BBNA International.
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Introduction

F or a term that is supposed to play such an im-
portant role in the allocation of treaty benefits
and that is used in so many bilateral tax trea-

ties, there is remarkably little jurisprudence on the
meaning to be given to ‘‘beneficial ownership’’ under
international tax law.1 Indeed, even though Belgium
includes the concept in many of its tax treaties, a defi-
nition or even a comprehensive clarification is still
missing. When faced with the need to interpret the
term in a specific context, Belgium typically seems to
opt for a strict (one might even say, hyper-formalistic)
legal approach to interpreting beneficial ownership,
in contrast to an economic (or substantive) approach.
Following from the latter and as further discussed
below, it might be concluded that Belgium does not —
at least at present — seem to consider tax treaty abuse
to be one of the primary concerns in its development
of international tax policy. M. Bourgeois and E. Tra-
versa confirm this by stating that:

Belgian authorities seem indeed to put more em-
phasis on the development of their tax treaty network,
i.e. even by concluding conventions with low-tax juris-
dictions, in order to attract foreign investments and to
encourage businesses to structure their international
activities so as to use Belgium as a base or a conduit
country.2

I. Belgian approach to Beneficial Ownership

A. Formalistic approach to Beneficial Ownership

As most of Belgium’s tax treaties follow the OECD
Model Convention,3 the concept of ‘‘beneficial owner’’
appears in many if not most of the tax treaties entered
into by Belgium after 1977, as well as in Belgium’s
own Draft Model Convention of June 2007.4 However,
no clear-cut definition or explanation of the expres-
sion has yet to be provided by the Belgian tax authori-
ties. Nor does domestic case law answer many of the
critical questions surrounding the concept.

Because Belgium lacks any legal definition of ben-
eficial ownership as well as definitive regulatory clari-
fication by the Tax Administration, the interpretation
of the term remains unclear. Consequently, both a
substantive and a formalistic interpretation remain

possible. However, most Belgian scholars share the
view that a formalistic legal interpretation is to be ap-
plied to the expression, at least for the time being. As
the concept of beneficial ownership has no meaning
in Belgian private law, commentators tend to apply
the classical interpretation of the concept of ‘‘legal
ownership’’ of property under the Belgian Civil Code.
They thereby conclude that the beneficial owner of
income is the person holding title or another right in
rem to property, allowing that person to claim the re-
ceipt of the income produced by that property on the
basis of such title.5 Thus, one of the foremost Belgian
authorities, Professor Luc Hinnekens — after refer-
ring to those Belgian authors who have concluded
that the notion of beneficial ownership generally ex-
cludes conduit companies from treaty benefits — has
stated:

We disagree with such economic interpretation of
the concept and believe that it is rightfully not shared
by the Belgian Administration. The OECD commen-
taries on this concept only refer to the case of a nomi-
nee or agent, i.e. a person who is not the beneficiary of
the income in a true legal sense.6

Moreover, even the Belgian Administrative Com-
mentary on Double Tax Treaties, as well as Article 117,
§ 6bis of the Royal Decree implementing the Belgian
Income Tax Code 1992 (RD/BITC), shares this point of
view by defining the beneficial owner as ‘‘the owner or
usufructholder of the shares, securities, assets and
rights,’’7 thereby focusing more on the legal dimen-
sion of pure ownership of title rather than adopting
the broader economic or substantive (substance-over-
form) interpretation that tends to characterise the
view of Common Law tax authorities. In addition, this
formal approach has been confirmed by Belgian case
law, which has held that a person or company can
only be a recipient of income if a right in rem (owner-
ship or usufruct) exists with respect to the assets
giving rise to the income.8

Some Belgian scholars, such as Professor Luc De
Broe, feel that this approach, as generally adopted by
the Belgian Government, facilitates treaty abuse and
is therefore not in accordance with the object and pur-
pose of the concept of ‘‘beneficial ownership.’’ Profes-
sor De Broe, for example, argues that Belgian Courts
should ‘‘find the autonomous treaty meaning of the
term and not construe it in accordance with Belgian
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domestic law.’’9 But until they do so on a regular basis,
then regardless of whether it makes for good public
policy, one can still state that, under Belgian tax law,
legal form prevails over what can be viewed as the eco-
nomic substance of a transaction. Indeed, leaving
aside some very recent legislative changes to be dis-
cussed below and still to be fleshed out, Belgian
Courts are not even allowed or supposed to give prior-
ity to or take into account an economic or substantive
reality that might be different from the legal form of
the contracts entered into by the parties, unless these
contracts are a sham and they, or their consequences,
are not adhered to.10

As a result of this formalistic approach to the con-
cept of beneficial ownership, withholding tax exemp-
tions or reductions provided for in tax treaties are
granted to conduit companies rather more easily and
readily by Belgium than one might expect to see else-
where.

B. Tax treaties and tax avoidance in Belgium

1. The taxpayer’s freedom to choose the ‘‘least
taxed route’’

Until very recently, one of the cornerstones of Belgian
tax law was the concept enunciated back in 1961, in a
seminal decision of the Belgian Supreme Court in the
Brepols case, that taxpayers have the right to structure
their affairs in ‘‘the least taxed way’’ possible:11

There is no sham, or, therefore, tax fraud, where, in
order to enjoy a more favorable tax treatment, and
using the freedom to contract, without however vio-
lating any legal obligation, the parties enter into acts
of which they accept all the consequences, even if the
form they give thereto is not the most usual one.12

With this statement, the Court affirmed the prin-
ciple that there is no ‘‘simulation,’’ and hence no tax
fraud, when taxpayers exercise their freedom to con-
duct their affairs in such fashion as to benefit from a
more favourable tax regime, as long as they accept all
the legal consequences that arise as a result.13 In 1990,
the Belgian Supreme Court, in the Vieux Saint Martin
case, not only confirmed this principle, but broadened
its scope by stating that a legal construction would be
upheld even if it appeared from the facts that the legal
form had been chosen by the parties for the sole pur-
pose of avoiding tax.14

After many, many years, and many, often fruitless,
attempts by the tax authorities to challenge certain
constructions in the courts, the absence of a general
anti-abuse rule (GAAR) in the law finally prompted
legislators to adopt one in July 1993, namely Article
344, § 1 of the BITC, which is discussed in the follow-
ing section.

2. Compatibility of the GAAR with tax treaties

Article 344, § 1 of the BITC provides as follows:

The legal characterisation given by the parties to an
act or to separate acts which together realise the same
operation may not be opposed to the tax authorities
when those authorities determine, by presumptions
or other proof, that this characterisation aims at
avoiding taxes, unless the taxpayer proves that this

characterisation is justified by legitimate needs of a fi-
nancial or economic nature.15

Effectively, this general anti-abuse provision means
that the formalistic legal characterisation of a transac-
tion will not be binding on the tax authorities if its
purpose is to ‘‘avoid’’ tax. The rule does not apply,
however, when the taxpayer can prove that the trans-
action concerned is justified by ‘‘legitimate financial
or economic’’ reasons. As this provision may also
apply to cross-border transactions,16 it can also be
used by the tax authorities in situations in which tax-
payers enter into genuine transactions, but with a spe-
cific legal characterisation that avoids or minimises
taxation in connection with the application of one or
more tax treaty provisions.

Both the tax authorities and the taxpayer must sup-
port their own respective burdens of proof under the
GAAR. As a general matter, the tax authorities have, of
course, the burden of going forward with the file and
basically take the view that they have met their burden
of proof that there has been a violation of the GAAR
whenever two or more legal routes are available to
reach a certain economic objective and the taxpayer
has chosen the most tax-efficient one without giving
any apparent economic justification for it. The tax-
payer must then meet its burden of proof that it has
not violated the GAAR by showing that the transac-
tion is justified by legitimate economic or financial
needs, even if tax-motivated.17

Despite the extra armament of this anti-abuse pro-
vision, as it has — in practice — been interpreted
rather restrictively by Belgian Courts,18 it is still rare
for it to be successfully applied. Nevertheless, even if
its successful application remains the exception
rather than the rule, it does have an in terrorem effect
and can never be overlooked by taxpayers and their
advisors. For example, a recent judgment by one
lower court stated that the existence of sound busi-
ness needs (other than tax planning motives) is deci-
sive in determining whether an interposed holding
company can be disregarded by the application of Ar-
ticle 344, § 1 of the BITC.19 As one commentator
added, although not explicitly stated in the judgment,
it appears that the Brussels Tribunal’s view was that
the GAAR could in fact be invoked in connection with
the interposition of an intermediary company for
withholding tax planning purposes.20

This rather unsuccessful trend in the jurisprudence
might very well be subject to change in the near
future, as the legislator amended the text of Article
344, § 1 of the BITC earlier this year.21 Indeed, the
amendment had the express purpose of making the
GAAR more effective and easier for the tax authorities
to apply. Now, actions taken or legal characterisations
adopted by a taxpayer may not be utilized in support
of the taxpayer’s position vis-à-vis the authorities if
such actions constitute ‘‘tax abuse.’’ The amended Ar-
ticle 344 makes it clear that ‘‘tax abuse’’ includes those
instances in which: the taxpayer (1) places itself out-
side the scope of a provision in the BITC; or (2) claims
a tax benefit provided for in the BITC in a circum-
stance that runs contrary to the objectives of the law.
In other words, a taxpayer’s choice of the ‘‘least taxed
route’’ can now, in and of itself, constitute ‘‘tax abuse,’’
although the tax authorities must still prove that the
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legal characterisation adopted by the taxpayer meets
the definition of ‘‘tax abuse.’’ Thereafter, of course, the
taxpayer can still counter such an assertion by show-
ing that the legal characterisation is justified by legiti-
mate needs other than tax avoidance. In sum, acts
carried out by the taxpayer solely for the purpose of
enjoying tax benefits, or with limited non-tax driven
motives, can fall under the definition of ‘‘tax abuse’’ re-
ferred to above.

Although how these recent changes will be applied
in practice has yet to be determined, this new GAAR
should have important implications for tax planning
in the future. The amended Article 344, § 1 of the
BITC becomes effective as of 2013, and is also appli-
cable with regard to acts performed during the tax
year concluded as from the date of publication of the
law in the Belgian Official Gazette (April 6, 2012).

The position of the Belgian tax authorities as re-
gards the relationship between domestic anti-abuse
measures and tax treaties is relatively straightfor-
ward. In their official Commentary on Belgium’s tax
treaties, they have emphasised that no provision of a
tax treaty restricts the rights of Belgium to apply its
domestic anti-avoidance provisions.22 Belgium
thereby, in effect, equates or conflates treaty abuse
with an abuse of domestic law.23 However, given the
fact that Article 344, § 1 of the BITC has so far rarely
been successfully applied, its compatibility with tax
treaty provisions has not yet been the subject of any
challenge. Obviously, this state of affairs may change
in view of the amendments made to Article 344 of the
BITC discussed above.

Last but not least, it should be noted that Belgium
does not include any explicit general anti-abuse provi-
sions in its tax treaties, although Belgium’s Draft
Model Convention does contain such a provision for
cases in which ‘‘the main purpose or one of the main
purposes of a resident or a person connected with
such resident was to obtain the benefits of the Conven-
tion.’’24 It is yet to be determined whether this provi-
sion will remain in place if and when the Model
Convention is finalised25 but, as it does to an extent
track the latest revisions to Article 344 § 1 of the BITC,
it is likely to be used in treaty negotiations in active
practice.

II. Application of Belgian rules

A. Dividends paid by HCo to FHoldCo

By adopting a Royal Decree in 200626 implementing
the EC Parent-Subsidiary Tax Directive,27 Belgium ex-
tended the application of its domestic withholding tax
exemption: (1) to companies resident in a different EU
Member State; and (2) even to companies resident in
non-EU States (such as the United States and Japan)
that have concluded a tax treaty with Belgium con-
taining an exchange of information clause sufficient
to allow for the execution of the domestic tax laws of
both States. This new, broad, 0 percent withholding
tax regime entered into effect for dividends distrib-
uted or made available for payment as from January
1, 2007.28 In order for companies to benefit from this
complex withholding tax exemption, certain addi-
tional criteria must be met. These requirements are

listed below, set out in the format to be applied to the
case at hand, namely with respect to the dividends
paid by HCo to FHoldCo:

s the dividends must relate to a participation of at
least 10 percent in the capital of the Belgian distrib-
uting company, with regard to dividends distrib-
uted or made available for payment as of January 1,
2009 (the threshold was 15 percent from January 1,
2007 until January 1, 2009). Since all of the stock of
HCo is owned by FHoldCo, this requirement is met.

s the minimum participation referred to in the previ-
ous bullet point must be held for a period of at least
12 months, without interruption. Presumably,
FHoldCo’s participation in HCo has been held for at
least 12 months, although this is not explicitly men-
tioned in the fact pattern;

s the Belgian distributing company, HCo, must have
one of the corporate legal forms listed in the Annex
to the EC Parent-Subsidiary Tax Directive. The ben-
eficiary company, FHoldCo, if resident in an EU
Member State, must also take one of those legal
forms. If, instead, FHoldCo is a non-EU Member
State company, but is nevertheless resident in a
State with which Belgium has concluded a qualify-
ing tax treaty, it will suffice that it has a legal form
‘‘similar to’’ one of those listed in that Annex. This
would, for example, be the case if FHoldCo were an
‘‘Inc.’’ resident in one of the states of the United
States of America;29

s HCo and FHoldCo must have their fiscal residence
in, respectively, Belgium and Country X;

s HCo must be subject to Belgian corporate income
tax, while FHoldCo must be subject to corporate
income tax or a similar tax in Country X and may
not benefit from a special tax regime.30

Under the EC Parent-Subsidiary Tax Directive, it is
not required that FHoldCo be the beneficial owner of
the dividends distributed. Whereas some EU Member
States, such as Spain and France, opted to add such a
condition in their domestic legislation, the Belgian
legislator did not. Hence, Belgium cannot refuse the
benefit of the exemption from dividend withholding
tax to conduit or intermediate companies, except in
cases of fraud or where it can apply (successfully) its
domestic GAAR provision.31

All that being said, the option to rely on the Belgian
domestic withholding tax exemption might not
always be available. Assuming that the tax treaty be-
tween Belgium and non-EU Country X does not in-
clude a (qualified) exchange of information clause, the
transactions between HCo and FHoldCo will not fall
within the scope of the dividend withholding tax ex-
emption. In that case, the question of whether
FHoldCo qualifies as the beneficial owner of the divi-
dends paid by HCo may in fact prove to be of more rel-
evance. However, if one takes into account the fact
that FHoldCo does not act as a mere nominee, agent
or fiduciary for the receipt of funds (but instead serves
as a holding company for a group of operating compa-
nies within a multinational group), combined with the
‘‘legal reality’’ approach of Belgian tax law discussed
above, it is fair to conclude that, on balance, FHoldCo
will most likely be considered the beneficial owner of
the dividends paid by HCo for these purposes. And of
course, if there is no tax treaty in force and effect in
the specific circumstances, then the issue will be of no
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relevance, as full Belgian withholding tax will apply,
regardless of who is the beneficial owner of the divi-
dends.

Indeed, in his reply to a Parliamentary Question,
the former Belgian Minister of Finance (Mr. D.
Reynders) confirmed the point of view set out above.32

Specifically, the former Minister was asked several
questions regarding the tax treaty concluded between
Belgium and Hong Kong in 2003. Given the fact that
the Belgium–Hong Kong tax treaty is considered
highly beneficial for taxpayers and includes no anti-
abuse provisions, several Parliamentarians expressed
their concern that it might open the door to treaty
shopping. In addition, clarification was requested as
to the meaning of ‘‘beneficial ownership.’’ More spe-
cifically, reference was made to a potential structure
whereby Belgian dividends were distributed by a Bel-
gian company first to an intermediate Hong Kong
company and thereafter to a Chinese (grand)parent
company.33 The then-Finance Minister replied by stat-
ing that if the Hong Kong company were the legal
owner of the Belgian shares, it would qualify as the
beneficial owner and would be entitled to full tax
treaty benefits. By contrast, a person operating solely
as a representative or agent for the account of the
legal owner of the shares would not qualify as the ben-
eficial owner. This is therefore the de facto dividing
line that has been established and it has not yet been
moved as of the date this article was written. The fact
that companies might use such tax treaties as a means
of minimising withholding tax on dividends by estab-
lishing intermediary companies was apparently not of
concern to the policy makers in Belgium, who rather
sought to take a pragmatic approach in order to
render Belgium an attractive jurisdiction from which
to conduct business, in part due to its tax treaty net-
work and policy.

B. Interest paid by HCo to FFinCo

With regard to the international taxation of interest,
Belgium, in its Draft Model Convention, provides for
the sharing of tax revenue rather than reserving exclu-
sive taxation for one or the other Contracting State.
Based on Article 11 of the OECD Model Convention,
this means that both the source State and the resi-
dence State are entitled to tax interest, subject to cer-
tain restrictions.

Article 11 of the Belgian Model provides as follows:

1. Interest arising in a Contracting State and paid to a
resident of the other Contracting State may be
taxed in that other State.

2. However, such interest may also be taxed in the
Contracting State in which it arises . . . but if the
beneficial owner of the interest is a resident of the
other Contracting State, the tax so charged shall not
exceed 10 per cent of the gross amount of the inter-
est.

3. a) Interest shall be exempted from tax in the Con-
tracting State in which it arises if it is . . . interest
paid in respect of a credit or loan of any nature
granted or extended by an enterprise to another enter-
prise. . . .

[Emphasis added.]
Leaving aside the tax treaty envisaged in the fact

pattern, Article 11(3)(a) of the Belgian Draft Model

Convention specifically addresses the situation de-
scribed in relation to the intercompany loans between
HCo and FFinCo. It is also noteworthy that the OECD
Commentary lists several examples of interest pay-
ments that may be exempted from source-country
taxation, but does not include intercompany loans.34

Even though the purpose of the OECD Commentary
was not to provide an exhaustive list, the fact that Bel-
gium chose to adopt this specific form of exemption is
presumably illustrative of its view regarding inter-
company loans and its unstated policy of continuing
to encourage the use of Belgium as a corporate head-
quarters or treasury center, even after the demise of its
coordination center regime (which links in with the
opportunities afforded by its innovative Notional In-
terest Deduction regime). This is buttressed by the
fact that the Belgian Model Convention provision
does not even contain a beneficial ownership require-
ment.

Unfortunately, the tax treaty mentioned in the fact
pattern prescribes a 0 percent source-country tax on
interest paid to a resident of the other country, but
only if that resident is the beneficial owner of the in-
terest. This provision resembles Article 11 of the
Belgium–United States tax treaty, which references
the beneficial ownership concept as well. As one
might expect in view of the ambiguity already sur-
rounding this term, the Belgium–United States treaty
does not provide for a definition of ‘‘beneficial owner-
ship,’’ so its precise implications are, once again, sub-
ject to debate. As previously mentioned, the position
traditionally adopted by Belgium in this regard is that
undefined terms should be interpreted in accordance
with the tax laws of the country applying the particu-
lar treaty provision.35

As discussed in I., above, Belgium chooses to adopt
a legal rather than an economic approach in this
regard, which is of course to the benefit of the trans-
actions carried out between HCo and FFinCo. Thus
under a purely Belgian approach, FFinCo will most
likely be considered the beneficial owner of the inter-
est received, despite the presence of a beneficial own-
ership concept in the relevant tax treaty. As has also
been noted, the Belgian Supreme Court has, on sev-
eral occasions, respected transactions in which tax-
payers have sought to take advantage of a more
beneficial tax regime as long as they, in turn, have re-
spected all the legal consequences of the structure and
steps they have chosen.36 Whether that view will con-
tinue to prevail in light of the new GAAR as opposed
to Belgium’s implicit policy goals remain to be tested.

In addition, there is always the possibility that the
transactions between HCo and FFinCo may eventu-
ally be subjected to interpretations more closely
aligned to those of the OECD. Several Belgian schol-
ars, such as Professor De Broe, are in favour of this
approach. In that regard, the following OECD Com-
mentary could be considered of relevance with re-
spect to the circumstances described in the Forum
fact pattern:

A conduit company cannot normally be regarded as
the beneficial owner if, though the formal owner, it
has, as a practical matter, very narrow powers which
render it, in relation to the income concerned, a mere
fiduciary or administrator acting on account of the in-
terested parties.37
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FFinCo serves as an intermediary company be-
tween HCo (and many of the Parent group compa-
nies) and third party banks. The facts state that it has
a staff of experienced financial personnel that negoti-
ates third-party financing arrangements and performs
risk management functions, even though most of the
Parent group’s capital needs are obtained from long-
term loans, with currency risks being fully hedged up-
front. Based on these facts, it could be discussed
whether the real powers of FFinCo are narrow or
whether the risk management functions performed by
an experienced staff are sufficient to constitute a sub-
stantive activity that is more than that of a mere fidu-
ciary or more than merely administrative in nature.
Of course, the funds borrowed by FFinCo are sup-
ported by HCo’s guarantee and the pledge of HCo
assets, and the interest rate payable to FFinCo de-
pends on the interest rate charged by the banks. Ob-
jectively, FFinCo is completely controlled by and
dependant on HCo and the banks.

However, as indicated earlier, the current Belgium
tax system intentionally grants priority to legal reality
over economic substance. Thus, on balance, it might
very well be the case that the Belgian Tax Administra-
tion would not seek to deny treaty benefits to FFinCo
with regard to the transactions concerned, as long as
both parties accepted the legal consequences of their
transactions, or if it did (for example, under the
amended GAAR), that any such attack would not sur-
vive judicial review in view of the substantive and sub-
stantial, real economic activities being performed by
FFinCo, which should enable HCo to adduce suffi-
cient legitimate non-tax avoidance purposes in sup-
port of the structure.

C. Royalties paid by HCo to FIPCo

The treaty provision referred to in the Forum fact pat-
tern resembles the provision on royalties in Article
12(1) of the Belgian Draft Model Convention:

Royalties arising in a Contracting State and paid to a
resident of the other Contracting State shall be taxable
only in that other State if such resident is the benefi-
cial owner of the royalties.

This exclusive right for the residence State to tax
royalties is provided for in the Belgium–United States
tax treaty as well as in the tax treaties concluded by
Belgium with other EU Member States. Although this
is not specified in relation to the treaty in the fact pat-
tern, the tax treaties concluded by Belgium generally
do not condition a royalty withholding tax exemption
on the royalties being subject to tax in the residence
State.38 Thus, the fact that Country Q does not impose
a withholding tax on royalties paid by FIPCo to Parent
should not create an issue.

The question of whether FIPCo qualifies as the ben-
eficial owner of the royalties paid by HCo leads to a
discussion similar to that concerning interest. In the
current context, it would be highly unlikely for FIPCo
to be challenged by the Belgian authorities as the ben-
eficial owner under the Belgium–Country Q tax treaty.
Given the fact that FIPCo fulfills a certain role by over-
seeing the registration of the intellectual property (IP)
and that it manages the efforts to ensure that such IP
rights are enforced against potential infringers, FIPCo

should not be subject to attack, in the context of the
current Belgian standards for adjudging tax treaty
abuse. Indeed, it should not even fall afoul of the three
categories of persons to be expressly considered non-
beneficial owners: (1) intermediaries receiving
income in the name and for the account of a third
party (such as agents); (2) mere fiduciaries; and (3) ad-
ministrators acting on account of third parties.39 FIP-
Co’s qualification as the beneficial owner of the
royalties is further supported by the fact that it earns
a substantial profit under the sublicense agreement, a
profit that appears from the fact pattern to be in
excess of what an independent third party would be
willing to pay to a mere agent, fiduciary or administra-
tor. Of course, all bets are off under the amended
GAAR discussed above. Still, the fact pattern is such
as to lead the authors to believe that the taxpayer in
this situation could mount a strong defence and meet
its burden of proving that there is no ‘‘tax abuse’’ at
stake in the structure it has chosen to use.
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Introduction

B efore addressing the questions posed in rela-
tion to the Forum fact pattern, it is important
to consider the concept of beneficial owner-

ship as it appears in: (1) Brazil’s domestic tax law; (2)
the tax treaties concluded by Brazil; and (3) the cur-
rent jurisprudence of the Brazilian administrative and
judicial courts.

I. Brazilian rules on Beneficial Ownership

A. Beneficial Ownership — domestic legislation

Brazil’s domestic tax law does not contain a definition
of ‘‘beneficial owner’’ for purposes of applying Brazil’s
tax treaties. Nor does it contain any provision regard-
ing treaty shopping that relies on the term ‘‘beneficial
owner.’’

Article 26 of Law 12.249/10 provides for the non-
deductibility, for purposes of calculating Brazilian
corporate income taxes (i.e., the income tax on legal
entities (IRPJ) and the social contribution on net prof-
its (CSLL)), of amounts paid or credited to a foreign
individual or a legal entity located in a low taxation ju-
risdiction or subject to a privileged tax regime, unless
the following requirements are met: (1) the foreign
entity or individual that is the beneficial owner with
respect to the amounts received is identified; (2) proof
is provided of the capacity, in operational terms, of the
individual or foreign entity in receipt of such amounts
to enter into the transaction(s) concerned; and (3)
documentary evidence is provided of the payment of
the amounts and the corresponding receipt of goods,
rights or services.

Article 26, § 1 of Law 12.249/10 in turn defines the
‘‘beneficial owner’’ as: ‘‘the individual or legal entity,
not being incorporated with the sole or main objective
of tax saving, that earns those amounts on its own
behalf and not as an agent, a fiduciary or a nominee
acting on behalf of third parties’’ [free translation].
Normative Instruction n° 1154/11, which regulates
Law 12.249/10, contains the same wording.

Based on the above and in view of the fact that Law

12.249/10 introduced a number of amendments with

reference to other specific topics dealt with in the fed-

eral tax legislation (for example, the thin capitalisa-

tion rules and tax benefits for specific industries), it is

not possible to assert with certainty that the definition

of ‘‘beneficial owner’’ quoted above could also be used

for other purposes outside the context of Article 26 of

Law 12.249/10, for example for purposes of the inter-

pretation of the term in the context of Brazil’s tax trea-

ties.

In addition, it should be noted that while Brazil has

adopted some of the provisions of the OECD Model

Convention in some of its tax treaties, it uses the

OECD Commentary only as a reference aid in the in-

terpretation of its tax treaties (and not as binding in-

terpretation). Particularly relevant in the current

context is Article 3(2) of the OECD Model Convention,

which provides that:

As regards the application of the Convention at any

time by a Contracting State, any term not defined

therein shall, unless the context otherwise requires,

have the meaning that it has at that time under the law

of that State for the purposes of the taxes to which the

Convention applies, any meaning under the appli-

cable tax laws of that State prevailing over a meaning

given to the term under other laws of that State.

Thus, on the one hand, it could be argued that, as

Brazilian domestic tax law does not contain a specific

interpretation of the term ‘‘beneficial owner’’ to be ap-

plied in the context of Brazil’s tax treaties, it is not pos-

sible to rely on domestic law for a definition of this

term and consequently its application for treaty pur-

poses. On the other hand, if it were possible to extend

the definition provided in Article 26, § 1 of Law

12.249/10 to the interpretation of Brazil’s tax treaties,

this would still not be sufficient to resolve the issues

surrounding the use of offshore holding companies

for international tax planning purposes, as the defini-

tion is both broad and subjective in nature.

12/12 Tax Management International Forum BNA ISSN 0143-7941 15
12/12 Tax Management International Forum BNA ISSN 0143-7941 15



B. Beneficial Ownership and Brazil’s tax treaties

To date, Brazil has signed 29 tax treaties and the term
‘‘beneficial owner’’ is used in 21 of them (the treaties
with Argentina, Austria, Denmark, France, Japan,
Luxembourg, Spain and Sweden do not use the term).
Although the term ‘‘beneficial owner’’ is used in these
treaties, following the model and practice of other
countries, none of Brazil’s tax treaties contain a defi-
nition of who/what is to be considered a beneficial
owner.

C. Beneficial Ownership — case law

There is very little Brazilian case law that provides an
analysis of the term beneficial owner and its applica-
tion in the context of Brazil’s tax treaties. There are
two relevant cases still awaiting final decision that
consider beneficial ownership (even though it is not
the main point at issue in either case).

The first of these cases is the Volvo case,1 in which
the federal tax authorities requested payment of with-
holding income tax at a rate of 15 percent or 25 per-
cent (domestic rates) on amounts remitted abroad by
way of interest payments to a branch of a Japanese
entity located in Panama. It was the opinion of the tax
authorities that, as the beneficiary of the payments
was located in Panama (which does not have a tax
treaty with Brazil), the Brazil–Japan tax treaty should
not apply to limit the rate of Brazilian withholding tax
on payments of interest to 12.5 percent.

The facts of the case, in short, were that the taxpay-
er’s import operations were funded by a Japanese
company with a branch (filial) in Panama. The tax-
payer contended that, while remittances of interest
payable under the relevant loan agreement were made
to the Panamanian branch, because the branch was
an extension of the Japanese company, to which Japa-
nese law was applicable, the Brazil–Japan tax treaty
should apply to reduce the rate of Brazilian withhold-
ing income tax on the remittances of interest to the
branch.

The Superior Court of Justice (STJ) rejected the tax-
payer’s contention and held that the Brazil–Japan tax
treaty should not apply. The STJ did not, therefore, ad-
dress the question of beneficial ownership and its ap-
plication in a tax treaty context. The Federal Supreme
Court (STF), which is Brazil’s highest court, has re-
fused to analyse the merits of the case on appeal,
ruling that since it is a constitutional court and no
constitutional provision is addressed in the case, there
are no grounds for the STF to provide such an analy-
sis.

The second of the two cases is the TIM Nordeste
case,2 an administrative case dealt with by the Federal
Administrative Court of Tax Appeals (CARF). In this
case too, the main point at issue was the application of
the Brazil–Japan tax treaty.

Stated briefly, the facts were that the Brazilian tax-
payer had remitted to Japan interest payable on Euro-
bonds, but the creditors with respect to the
Eurobonds were not resident in Japan. It was there-

fore the opinion of the tax authorities that the Brazil–
Japan tax treaty should not apply and that the rate of
Brazilian income withholding tax imposed on the in-
terest payments should be the domestic law rate of 15
percent instead of the reduced treaty rate of 12.5 per-
cent. On the other hand, the taxpayer contended that
the payments were made to banks located in Japan
and that the banks were entitled to receive the
amounts, so the Brazil–Japan tax treaty should apply
to reduce the rate of withholding tax to 12.5 percent.

The CARF decided that the Brazil–Japan tax treaty
is applicable to interest remittances made to paying
agents resident in Japan in accordance with exchange
contracts and certificates of foreign capital registered
with the Brazilian Central Bank, irrespective of
whether they are the beneficial owners of the income
concerned and that the position is the same under the
tax treaties concluded by Brazil with other countries.
Thus, the only criterion for applying the Brazil–Japan
tax treaty is that the recipient of the remittances
should be resident in Japan.

In addition, the CARF was of the opinion that the
paying agents had a clear function with regard to the
issuance of the Eurobonds, so it was not possible to
hold that they were only included in transaction in
order for the taxpayer to benefit from the terms of the
Brazil–Japan tax treaty. The fact that the Brazil–Japan
tax treaty includes neither a reference to ‘‘beneficial
owner’’ nor a limitation on benefits provision was in-
dicated by the administrative judge in charge to be the
legal grounds for holding that there was entitlement
to treaty benefits in the case at hand. An appeal has
been filed to the Superior Chamber of Tax Appeals and
a final administrative decision is still pending.

D. Conclusion

There is no express definition of the term ‘‘beneficial
owner’’ for purposes of the application of Brazil’s tax
treaties — either in those treaties in which the term is
used or in Brazil’s domestic law. Furthermore, the
analysis and definitions provided by existing adminis-
trative and judicial jurisprudence are somewhat
vague. The lack of a clear definition of the term creates
a degree of legal uncertainty, making it impossible to
achieve any certainty as to how and when, if at all, the
tax authorities are likely to challenge taxpayers on the
grounds that they are using Brazil’s tax treaties — and
particularly those treaties that actually refer to benefi-
cial ownership — for treaty shopping purposes.

II. Application of Brazilian rules

Based on the analysis set out above, the answers to the
Forum questions are as follows.

If FHoldCo, FFinCo and FIPCo (i.e., the respective
recipients of the dividend, interest and royalty income
paid by the HCo) are located in Argentina, Austria,
Denmark, France, Japan, Luxembourg, Spain or
Sweden, the provisions of the corresponding Brazil-
ian tax treaty would apply and the potential tax ben-
efits under the treaty would be available because
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beneficial ownership is not a criterion for limiting po-
tential benefits under any of these treaties and so the
ambiguity created by the lack of a definition of the
term ‘‘beneficial owner’’ has no relevance. Nor does
Brazilian domestic law impose any limitation on the
potential tax benefits of the structure envisaged in the
Forum fact pattern based solely on who is the effective
beneficial owner of the income concerned.

If FHoldCo, FFinCo and FIPCo are located in any of
the other 21 countries with which Brazil has con-
cluded tax treaties containing the term ‘‘beneficial
owner,’’ there will be two possible outcomes:

s the provisions of the corresponding Brazilian tax
treaty would apply and the potential tax benefits
under the treaty would be available because, even
though the term ‘‘beneficial owner’’ is used in Bra-
zil’s tax treaties, none of them contains an express
definition of the term and Brazil’s domestic law
does not define the term for purposes of the inter-

pretation of Brazil’s tax treaties and the consequent
limitation of the tax benefits potentially available
under them; or

s the provisions of the corresponding Brazilian tax
treaty would apply and the potential tax benefits
under the treaty would be available because, as the
term ‘‘beneficial owner’’ — while used — is not de-
fined in Brazil’s tax treaties, the definition in domes-
tic law that applies in the context of Article 26 of
Law 12.249/10 should be taken into account for pur-
poses of the treaty and because that definition,
which basically repeats the OECD Commentary on
the meaning of ‘‘beneficial owner,’’ is broad and sub-
jective, it would not operate to limit the tax benefits
potentially available under the treaty.

NOTES
1 Recurso Extraordinário — RE 450239 PR.
2 Process No. 10680.004023/2005-58.
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Introduction

C anada imposes a 25 percent domestic with-
holding tax on, inter alia, dividends and royal-
ties, and on interest to an arm’s length person,

that is paid or credited from a person resident in
Canada to a nonresident person.2 Such withholding
tax may be reduced by an applicable income tax
treaty. The availability of such relief and the appli-
cable withholding tax rates will vary, depending on the
terms of the specific treaty.

To prevent the inappropriate use of Canada’s broad
network of income tax treaties to reduce taxation, in-
cluding, for example, by way of ‘‘treaty shopping,’’ a
number of safeguards are embedded in Canadian tax
law. These include beneficial ownership3 require-
ments in tax treaties, residency requirements for do-
mestic income tax and treaty purposes, the
introduction of a limitation on benefits (LOB) article
in the Canada—United States tax treaty,4 domestic tax
doctrines such as agency and sham, and the general
anti-avoidance rule (GAAR).5

The focus of this paper is on the meaning of benefi-
cial ownership in Canada, particularly as it applies to
a reduction of domestic withholding tax under an
income tax treaty with respect to payments of divi-
dends, interest and royalties by a Canadian resident
company to a nonresident person.

I. Meaning of Beneficial Ownership under
Canadian law

A. Applicable law and treaty interpretation

Canada’s income tax treaties generally require that a
nonresident recipient of interest, dividend or royalty
payments be the beneficial owner of such income in
order to qualify for a reduced withholding tax rate
under the applicable treaty. However, the term ‘‘ben-
eficial owner’’ is not defined in any of Canada’s trea-
ties.6 The ‘‘General Definitions’’ Article7 generally
provides that, where a term is not defined in the rel-
evant treaty, its meaning will be the same as that
under domestic law relating to the taxes in question.8

Canada’s Income Tax Conventions Interpretation
Act provides that where a term is not defined or fully
defined in a Canadian tax treaty, or the term is to be
defined by reference to the laws of Canada, the term

will have the same meaning as for purposes of the Act,
unless the context otherwise requires. Further, it will
have the meaning for purposes of the Act as amended
from time to time, rather than the meaning on the
date on which the particular treaty was entered into or
became law. Thus, an ambulatory approach is re-
quired in applying the domestic meaning of a term in
interpreting a treaty.9

Beneficial ownership is not defined in the Act. While
the term does appear in the Act, it is in a context that
differs from that which is relevant to the taxation of
interest, dividends or royalties under a tax treaty.10

Recent Canadian jurisprudence has addressed this
issue and, consequently, a common law interpretation
of beneficial ownership has emerged.

B. Canadian common law definition of Beneficial Owner

There are currently two leading Canadian cases on
beneficial ownership: PrévostCar11 and Velcro.12 As
discussed in further detail below, both cases have ad-
opted the general view that the beneficial owner of
property is the person having the usual incidents of
title to the property, such as possession, use, risk and
control.

1. Prévost Car

Prévost Car dealt with the concept of beneficial owner-
ship in the context of dividend payments. In this case,
the shares of Prévost Car, a Canadian corporation,
were held by a Dutch company, Prévost Holding BV
(‘‘DutchCo’’). Volvo, a Swedish company (‘‘Swed-
ishCo’’) held 51 percent of the shares of DutchCo and
Henlys, an unrelated U.K. company (‘‘UKCo’’), held
the remaining 49 percent. According to the sharehold-
er’s agreement, not less than 80 percent of the profits
of Prévost Car and DutchCo were to be distributed to
the shareholders.13

Prévost Car made dividend payments to DutchCo
and withheld Canadian tax at the reduced withhold-
ing rate of 5 percent under the Canada—Netherlands
tax treaty. The Canada Revenue Agency (CRA) as-
sessed Prévost Car on the basis that the beneficial
owners of the dividend payments were SwedishCo
and UKCo; accordingly, the assessed dividend with-
holding tax rate was 15 percent with respect to the
dividends that were viewed as being paid to Swed-

18 12/12 Copyright = 2012 by The Bureau of National Affairs, Inc. TM FORUM ISSN 0143-7941



ishCo and 10 percent with respect to the dividends
that were considered to be paid to UKCo.

The Tax Court of Canada (TCC) found in favour of
the taxpayer and concluded that DutchCo was the
beneficial owner of the dividends. In so finding, the
court examined the domestic meaning of beneficial
owner (as required by Article 3(2) of the Canada—
Netherlands tax treaty), the OECD Commentary14 and
other external sources. The court concluded that ‘‘the
‘beneficial owner’ of dividends is the person who re-
ceives the dividends for his or her own use and enjoy-
ment and assumes the risk and control of the dividend
he or she received. The person who is beneficial owner
of the dividend is the person who enjoys and assumes
all the attributes of ownership.’’15

Although there was a shareholder agreement be-
tween SwedishCo and UKCo that contained a divi-
dend payment policy, the court noted that this
agreement was not enforceable against DutchCo,
given that DutchCo was not a party to the agreement.
DutchCo had discretion with respect to the payment
of dividends to its shareholders, and until it chose to
exercise that discretion, any dividends received were
its property and available to its creditors. There was
no predetermined or automatic flow of funds to the
shareholders that would otherwise render DutchCo a
conduit of its shareholders.

The court further noted that ‘‘when corporate enti-
ties are concerned, one does not pierce the corporate
veil unless the corporation is a conduit for another
person and has absolutely no discretion as to the use
or application of funds put through it as conduit, or
has agreed to act on someone else’s behalf pursuant to
that person’s instructions without any right to do
other than what that person instructs. . .’’16 Conse-
quently, the court determined that DutchCo was the
beneficial owner of the dividends and, as such, was
entitled to the 5 percent withholding tax rate under
the Canada—Netherlands tax treaty.

Two notable foreign cases on beneficial ownership
were considered: Indofood,17 a U.K. case, and Royal
Dutch,18 a case from the Netherlands. In Indofood, the
U.K. Court of Appeal considered whether, under Indo-
nesian tax law, interest paid by Indofood, an Indone-
sian company, to a Netherlands-incorporated
subsidiary (‘‘NewCo’’) would be eligible for a treaty-
reduced Indonesian withholding tax rate of 10 per-
cent. The U.K. Court of Appeal held that NewCo was
not the beneficial owner of the interest because a
back-to-back interest arrangement that required
NewCo to pay out the interest it received from Indo-
food to its creditors indicated that NewCo did not
have the ‘‘full privilege’’ to benefit directly from the
amount and qualify as the beneficial owner of the in-
terest income. Royal Dutch involved a stockbroker
resident in the United Kingdom who had acquired
dividend coupons detached from the shares of a
Dutch company after the dividend had been declared.
The stockbroker sought eligibility for a treaty-reduced
15 percent withholding tax rate on dividends received
under the Netherlands—United Kingdom tax treaty.
The Dutch Supreme Court found in favour of the tax-
payer and held that a person is the beneficial owner of
a dividend if he or she is the owner of the dividend
coupon, can freely deal with the coupon, and can
freely avail himself or herself of the dividend distrib-
uted.

The TCC in Prévost Car appears to have determined
beneficial ownership on a somewhat similar but more
focused basis, having regard to legal form and looking
primarily at the attributes of ownership.

The Federal Court of Appeal (FCA) unanimously
upheld the TCC decision that DutchCo was the benefi-
cial owner of the dividends from Prévost Car. The
court also confirmed the qualified appropriateness of
the use of the OECD Commentary, including com-
mentaries that were issued after the time that a par-
ticular treaty entered into force, in interpreting the
meaning of beneficial ownership: ‘‘The worldwide rec-
ognition of the provisions of the Model Convention
and their incorporation into a majority of bilateral
conventions have made the Commentaries on the pro-
visions of the OECD Model Convention a widely-
accepted guide to the interpretation and application
of the provisions of existing bilateral conventions. . .
The same may be said with respect to later Commen-
taries, when they represent a fair interpretation of the
words of the Model Convention and do not conflict
with Commentaries in existence at the time a specific
treaty was entered and when, of course, neither treaty
partner has registered an objection to the new Com-
mentaries.’’19

2. Velcro Canada

Velcro dealt with royalty payments in the context of
the tax treaty between Canada and the Netherlands.
Velcro Industries BV (‘‘Industries’’), a resident of the
Netherlands Antilles, was the owner of the Velcro
brand and other licensed intellectual property (IP).
Velcro Holdings BV (‘‘Holdings’’), a Dutch resident
subsidiary of Industries, sublicensed the IP and Velcro
Canada Inc. (‘‘Velcro Canada’’), a Canadian resident
company, paid royalties to Holdings for the use of the
licensed IP. Within 30 days of receipt of these pay-
ments, per its agreement with Industries, Holdings
paid approximately 90 percent of the amounts re-
ceived to Industries. The CRA assessed withholding
tax on the basis that Industries (rather than Holdings)
was the beneficial owner of the royalties paid by
Velcro Canada. Since there was no tax treaty between
Canada and the Netherlands Antilles, the domestic
withholding tax rate of 25 percent was applied to the
royalty payments.

The TCC applied a four-pronged test derived from
Prévost in determining the beneficial ownership of the
royalties: (1) possession; (2) use; (3) risk; and (4) con-
trol.

Possession was exemplified by, inter alia: the con-
tractual right of Holdings to receive the royalties;
Holding’s exclusive control over the accounts in which
the royalties from Velcro Canada were deposited; the
commingling of the royalties with other monies; the
absence of instructions given to Holdings in determin-
ing the flow of funds; and the fact that the royalties did
not flow into the account from Velcro Canada and out
to Industries in an automated fashion.

In considering the use of the royalties, the court de-
termined that they were used by Holdings for a vari-
ety of functions such as the payment of bills and other
amounts under legal obligations, the repayment of
loans, investment in new enterprises, and the earning
of interest income.

The court found that Holdings bore the risk of own-
ership based on the following facts: Holdings was ex-
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posed to fluctuations in currency; the royalties were
shown as assets on Holdings’ financial statements; the
royalties were at risk of seizure or availability to credi-
tors; Industries had no priority as a creditor; and
Holdings was not indemnified in any way.

For many of the reasons noted above regarding pos-
session, use and risk, the court found that Holdings
had control over the royalties as well.

Applying these four criteria, the court held that
Holdings was the beneficial owner of the royalties
and, therefore, eligible for treaty-reduced withholding
rates. The Tax Court noted that it would pierce the cor-
porate veil only if there had been a complete lack of
discretion in the application of the funds (which was
not the case).

The approach taken by the courts in Canada pro-
vides a degree of predictability and is consistent with
the long entrenched principle in Canadian tax law
that taxpayers are entitled to arrange their affairs in a
tax-efficient manner and that the law must provide
certainty so as to enable taxpayers to achieve this ob-
jective.20

C. The CRA’s response to Prévost Car and Velcro

While the CRA has indicated that it will respect the
two decisions, it is clear that it will do so guardedly.

In 2009, after Prévost Car had been decided, the
CRA stated that it would continue to ‘‘examine future
back-to-back dividend, interest and royalty cases that
it encounters with a view to whether an intermediary
could, on the facts, be considered a mere conduit or
funnel.’’21

In 2012, after both Prévost Car and Velcro were de-
cided, the CRA stated that it would continue to review
payments to determine beneficial ownership. This de-
termination will be a question of facts and circum-
stances. The key factor in determining the use,
enjoyment, risk and control of a payment will be
whether the recipient has sufficient discretion with re-
spect to the application of the payment. It is not clear
that the CRA is fully respecting the focus on legal form
inherent in the cases. The CRA further noted that
treaty benefits are also subject to the GAAR and that
Canada is part of the OECD working party on changes
to the OECD Commentary on beneficial ownership
(discussed in I.D., below).22

D. OECD Discussion Draft on Beneficial
Ownership

While Canadian courts have employed a relatively
clear test in determining a ‘‘beneficial owner,’’ recent
developments from the OECD regarding the meaning
of beneficial owner23 may potentially muddy the
waters in Canada.

It is well established24 and has been confirmed in
Prévost Car that the OECD Model Convention and the
OECD Commentary are valuable tools for treaty inter-
pretation in Canada. While reference to these re-
sources is endorsed, Canadian jurisprudence does not
present a unanimous view as to the appropriateness of
reference to revisions to the OECD Model Convention
or the OECD Commentary that were made after a par-
ticular treaty was negotiated.25

The term ‘‘beneficial owner’’ is not defined in the
OECD Model Convention. Consequently, in order to
establish international uniformity of interpretation

and application of this concept, the OECD issued a
Discussion Draft on the meaning of beneficial owner
in 2011 that was revised and re-released on October
19, 2012. The Discussion Draft contains proposed
changes to the OECD Commentary on Articles 10, 11
and 12 of the OECD Model Convention, with the
stated intent of providing clarification on the meaning
of the term ‘‘beneficial owner.’’

The Discussion Draft proposes to amend the OECD
Commentary on Article 10 by modifying paragraph
12.1 to read as follows:

12.1 Since the term ‘beneficial owner’ was added to ad-
dress potential difficulties arising from the use of the
words ‘‘paid to. . . a resident’’ in paragraph 1, it was in-
tended to be interpreted in this context and not to
refer to any technical meaning that it could have had
under the domestic law of a specific country. . . The
term ‘beneficial owner’ is therefore not used in a
narrow technical sense. . . rather, it should be under-
stood in its context, in particular in relation to the
words ‘‘paid. . .to a resident’’, and in light of the object
and purposes of the Convention, including avoiding
double taxation and the prevention of fiscal evasion
and avoidance. . . .26

The Discussion Draft appears to be putting forth an
‘‘autonomous’’ treaty meaning of beneficial owner.

Another proposed addition to the OECD Discussion
Draft raises some uncertainty in that it is not entirely
clear whether it is expanding the types of arrange-
ments under which beneficial ownership may arise or
simply clarifying the circumstances under which ben-
eficial ownership may arise:

12.4 In these various examples (agent, nominee, con-
duit company acting as a fiduciary or administrator),
the recipient of the dividend is not the ‘‘beneficial
owner’’ because that recipient’s right to use and enjoy
the dividend is constrained by a contractual or legal
obligation to pass on the payment received to another
person. Such an obligation will normally derive from
relevant legal documents but may also be found to
exist on the basis of facts and circumstances showing
that, in substance, the recipient clearly does not have
the right to use and enjoy the dividend unconstrained
by a contractual or legal obligation to pass on the pay-
ment received to another person. This type of obliga-
tion must be related to the payment received; it would
therefore not include contractual or legal obligations
unrelated to the payment received even if those obli-
gations could effectively result in the recipient using
the payment received to satisfy those obligations. . .
Where the recipient of a dividend does have the right
to use and enjoy the dividend unconstrained by a con-
tractual or legal obligation to pass on the payment re-
ceived to another person, the recipient is the
‘‘beneficial owner’’ of that dividend. . .27

While proposed paragraph 12.4 refers explicitly to
agents, nominees and conduits, the discussion that
follows in that paragraph could potentially be expan-
sively interpreted (arguably, misinterpreted) to apply
to, for example, an intermediary company that re-
ceives dividends or royalties in circumstances such as
those in Prévost Car or Velcro. As the Discussion Draft
was introduced as a clarification of the meaning of
beneficial owner, rather than an expansion thereof,
one would expect that the discussion in paragraph
12.4 should be restricted to arrangements that in-
volve, and entities that are, prima facie agents, nomi-
nees or conduits. If not, then many standard
corporate group structures could be subject to unex-
pected tax consequences, and, in Canada, the issue of
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the applicability of the proposed OECD Commentary
to existing tax treaties would require further consider-
ation. This issue will be discussed further in II., below.

It should be noted that the Discussion Draft intro-
duces an anti-avoidance concept into the commentary
on beneficial owner that provides that, even where the
recipient is the beneficial owner of a payment, treaty
benefits will not be automatically granted in cases of
abuse of the relevant provision. ‘‘Whilst the concept of
‘beneficial owner’ deals with some forms of tax avoid-
ance (i.e. those involving the interposition of a recipi-
ent who is obliged to pass on the dividend to someone
else), it does not deal with other cases of treaty shop-
ping and must not, therefore, be considered as re-
stricting in any way the application of other
approaches to addressing such cases.’’28

As such, where an intermediary meets the require-
ments for beneficial ownership, a transaction may still
be subject to challenge through another anti-abuse
rule such as an anti-treaty shopping rule. Such an out-
come could lead to much uncertainty in many inter-
national business arrangements and may have
unintended effects on, for example, group holding
corporations.

II. Application of the Canadian rules

The answers below focus on the topic of beneficial
ownership. It should be remembered that other anti-
avoidance approaches that are beyond the scope of
this topic may be applicable to the scenarios contem-
plated.

A. Dividends paid by HCo to FHoldCo

Following the principles set out in Prévost Car and
confirmed in Velcro, if FHoldCo satisfies the four fac-
tors (possession, use, risk and control) relating to the
dividends, it should be considered the beneficial
owner of the dividends paid by HCo.

FHoldCo is under no contractual obligation to pass
on the dividends, even though it regularly distributes
the dividends to Parent. The dividends paid to
FHoldCo are deposited into its bank account where
interest is earned for its own benefit. FHoldCo’s direc-
tors would be required to evaluate whether the com-
pany is in a position to pay a dividend and would then
have to approve and declare any dividend. It also has
the rights and all risks associated with the ownership
of the dividends as these funds are available for use,
for example, to pay any creditors or to make invest-
ments. Since FHoldCo would likely receive funds
from other group companies, the commingling of
HCo dividends and, for example, managing fluctua-
tions in currency, would further contribute to meeting
the test established under Prévost Car and Velcro, as
would reporting the dividends among the assets for fi-
nancial statement purposes.

Consequently, with FHoldCo serving as a holding
company for a group of operating companies within a
multinational group and the various activities de-
scribed above, FHoldCo should not be seen as an
acting agent or nominee or as a conduit having abso-
lutely no discretion as to how to use the funds it re-
ceives. FHoldCo should be viewed as the beneficial
owner of the dividend income.

It is possible that the draft OECD Commentary on
Article 10 relating to beneficial ownership, when fi-

nalised, will empower the CRA to challenge the test as
set out in Prévost Car and Velcro. It is unclear how the
Canadian courts will evaluate the revised OECD Com-
mentary in light of existing domestic jurisprudence
that has already considered this matter, particularly
with respect to tax treaties that had been entered into
prior to the finalisation of the revised OECD Com-
mentary. One would hope that the courts would not
introduce greater uncertainty into the law by over-
turning existing jurisprudence with, arguably, am-
biguous guidance and what appears to be an
expansion of the concept of beneficial ownership.

B. Interest paid by HCo to FFinCo

Interest paid by a Canadian taxpayer to an arm’s
length party is generally not subject to domestic with-
holding tax.29 Other than in the context of the
Canada—United States tax treaty,30 interposing a re-
lated intermediary in these circumstances is tax inef-
ficient from a Canadian nonresident withholding tax
perspective, as the most favourable treaty rate for
nonresident withholding on related party financing is
10 percent. Under the proposed back-to-back arrange-
ment (i.e., a loan from bank to FFinCo to HCo), it is
unlikely that the CRA would use its limited resources
to challenge the beneficial ownership of FFinCo, as
the bank as beneficial owner of the interest would not
be subject to any withholding tax.

The guiding principles established in PrévostCar
and Velcro would apply in determining the beneficial
owners of the interest under such a financing struc-
ture, notwithstanding that Canadian courts have not
directly addressed the concept of beneficial ownership
in the context of interest income.

FFinCo is not legally required to funnel the interest
income earned from HCo directly to the third-party
bank, nor does it require instructions from the bank in
order to determine the flow of its funds. On the con-
trary, FFinCo employs a staff of experienced financial
personnel who negotiate third-party financing and
perform certain risk management functions for the
whole corporate group, and FFinCo also pays its own
operating expenses. The funds received from HCo are
likely comingled with FFinCo’s other funds. As well,
FFinCo prepares its own financial statements, reflect-
ing the debt on its balance sheet. Further, the corpora-
tion, as the group finance company, also assumes and
manages foreign exchange risks (through an up-front
currency hedge arrangement) and the credit risk on
loans it makes to related parties as well.

The requirement that FFinCo pay a fixed interest
amount and principal sum to the third-party bank is
noteworthy. To the extent that the instruments have
different coupon rates, interest payment dates and
loan repayment dates, current Canadian case law
would support the company claiming that the four
factors of beneficial ownership have been met.

FFinCo should not be seen as an acting agent or
nominee of the bank as there are no facts to suggest
that FFinCo is acting on behalf of the bank or that
FFinCo is effectively a conduit having absolutely no
discretion as to how to use the funds it receives or
being completely limited in its capacity to act based
on a set of contractual instructions imposed by the
bank. FFinCo has discretion with respect to how it
uses its funds.
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Therefore, applying the four factor test established
in PrévostCar and Velcro, FFinCo should be consid-
ered to be the beneficial owner of the interest income.

As noted in II.A., above, the draft OECD Commen-
tary on beneficial ownership, once finalised, may pro-
vide the CRA with fresh energy to relitigate the issue
of beneficial ownership. It is far from clear that the
Canadian courts would view such a challenge favour-
ably.

C. Royalties paid by HCo to FIPCo

The contractual royalty arrangement between HCo
and FIPCo is similar to the fact pattern in the Velcro
decision. In Velcro, although the recipient of the royal-
ties was contractually obligated to make payments to
the ultimate owner of the IP within a specified time,
the payments were not considered automatic or a pre-
determined flow of funds. The same conclusion
should apply in this case.

Further, FIPCo earns a 1 percent ‘‘spread’’ pursuant
to its sublicensing arrangement with HCo that is used
to fund the company’s IP registration and enforce-
ment activities and to remunerate its three full-time
employees. Therefore, a strong argument can be made
in support of FIPCo’s full privilege to enjoy, control
and assume all risk of ownership of the royalty
income.

In this case, there are no identified facts to suggest
that FIPCo would be seen as an agent, a nominee or a
conduit of Parent. FIPCo is not denied the ability to
use the funds it receives. As the court said in Velcro, ‘‘It
is only when there is ‘absolutely no discretion’ that the
Courts take the draconian step of piercing the corpo-
rate veil.’’31

As noted, the draft OECD Commentary, once fi-
nalised, will create a degree of uncertainty until the
Canadian courts comment on its importance and rel-
evance to situations already opined upon, particularly
since there is inconsistent jurisprudence on the
weight to be given to revised or new OECD Commen-
tary in interpreting existing treaties.
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Introduction

T he term ‘‘beneficial owner’’ (or ‘‘beneficial
ownership’’) appears in various bilateral
income tax treaties that the People’s Republic

of China (PRC or ‘‘China’’) has entered into with other
jurisdictions but is not otherwise used in China’s do-
mestic statutes. In the absence of a limitation on ben-
efits clause in most of China’s tax treaties, the Chinese
tax authorities utilise the ‘‘beneficial owner’’ concept
to limit the scope of those persons that can qualify for
treaty benefits. For this purpose, the term ‘‘beneficial
owner’’ is interpreted by reference to the PRC’s gen-
eral anti-avoidance rule (GAAR), which was formally
adopted in the PRC Enterprise Income Tax Law in
2008.

I. PRC rules on Beneficial Ownership

A. In general

Guo Shui Han [2009] No. 601(‘‘Notice 601’’),1 issued
by the State Administration of Taxation of China
(SAT) on October 27, 2009, provides guidance on how
to determine whether a treaty resident is a ‘‘beneficial
owner’’ so as to qualify to claim benefits under an ap-
plicable tax treaty. Public Announcement [2012] No.
30, which was issued by the SAT on July 12, 2012,
clarifies certain aspects of Notice 601. Since the term
‘‘beneficial owner’’ is only found in those articles of
China’s bilateral income tax treaties that concern divi-
dends, interest and royalties, Notice 601 applies only
to those three articles.

B. Beneficial owner

Notice 601 defines the ‘‘beneficial owner’’ of income as
the person who has the ownership and control rights
with respect to the income concerned, or the rights or

property from which the income is derived. The SAT,
in its explanatory notes to Public Announcement
[2012] No. 30, also suggested that, in addition to own-
ership and control rights, the beneficial owner should
have the right of disposal with respect to the income
concerned.2

According to Notice 601, a beneficial owner gener-
ally is a person that engages in substantive opera-
tional activities and can be an individual, a company
or any other entity, but agents and ‘‘conduit compa-
nies’’ are excluded. Public Announcement [2012] No.
30 provides, however, that if an agent receives the
income concerned on behalf of a principal and files a
statement declaring that it (i.e., the agent) is not the
beneficial owner of the income, the principal’s benefi-
cial owner status will be preserved. Public Announce-
ment [2012] No. 30 also states that a ‘‘conduit
company’’ is a company that is established for pur-
poses of avoiding or reducing taxes or allowing profits
to be transferred or accumulated. This type of com-
pany does not engage in substantive operational ac-
tivities (such as manufacturing, distribution or
management) but is merely registered in the relevant
jurisdiction to satisfy the organisational form require-
ments under the law of that jurisdiction.

C. Substance over form

Notice 601 provides that it is not sufficient to deter-
mine who is the beneficial owner based on a technical
interpretation or merely from the perspective of do-
mestic law. Rather, a determination must be made
that comports with the purpose of tax treaties, i.e., the
avoidance of double taxation and the prevention of
fiscal evasion. The principle of substance over form
must also be applied in analysing the facts of particu-
lar cases.

The PRC statute itself does not provide for a sub-
stance over form principle. Rather, the principle is ad-
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opted by the PRC tax authorities in applying the
GAAR under the PRC Enterprise Income Tax Law. To
assist local tax authorities in applying the substance
over form principle, Notice 601 specifies seven factors
that are adverse to a person being recognised as the
beneficial owner of the income in question:

(1) the person has the obligation to distribute or
assign all or a majority (for example, more than
60percent) of its income to a third country (juris-
diction) resident within a prescribed period (for
example, within 12 months of the receipt of the
income);

(2) the person has little or no operational activity
beyond holding the property or rights from which
the income is derived;

(3) where the person is a company or other legal
entity, it has only modest assets, and a small-scale
or low staffing level relative to the amount of
income derived;

(4) the person has little or no right to control or dis-
pose of the income, or the property or rights from
which the income is derived, and bears little or no
risk;

(5) the other Contracting State (i.e., the state of resi-
dence of the person paying the income to the PRC
resident) imposes tax at a low effective tax rate or
exempts the income from tax;

(6) where the income relates to interest, in addition to
the loan contract with respect to which the interest
is derived and paid, there exist between the person
and third parties other loan or deposit contracts
under which the amounts, interest rates and con-
tract signing dates are similar; and

(7) where the income concerned is royalties, in addi-
tion to the contract for the transfer of copyright,
patent, technology, etc. use rights with respect to
which the royalties are derived and paid, there
exist between the person and third parties other
contracts for the transfer of use rights with respect
to, or ownership of, the relevant copyright, patent,
technology, etc.

Both Notice 601 and Public Announcement [2012]
No. 30 emphasise that the seven factors listed above
are to be assessed in the context of the particular
transaction and that local tax authorities should nei-
ther simply deny beneficial owner status to a person
based on the presence of one of the above factors nor
confirm beneficial owner status because there is no
purpose of avoiding or reducing taxes, or transferring
or accumulating profits.

D. Burden of proof

Notice 601 requires that when applying for treaty ben-
efits, taxpayers must provide information that proves
they are beneficial owners and that is relevant to the
seven factors listed in I.C., above. In the explanatory
notes to Public Announcement [2012] No. 30, the SAT
indicates that whether any of the seven adverse fac-
tors are taken into account in evaluating the transac-
tion will be determined based on the information
presented by the taxpayer in making its application
for treaty benefits.

Public Announcement [2012] No. 30 also identified
the following documents and information that may be
reviewed in determining the presence of any of the ad-

verse factors, depending on the type of income in-
volved. The list of documents/information may be of
assistance to taxpayers in compiling their application
materials:

s Articles of Association;
s financial statements;
s records of fund flows;
s minutes of board meetings;
s board resolutions;
s circumstances surrounding personnel and assets;
s relevant expenditures;
s functions performed and risks assumed;
s loan contracts;
s royalty contracts or IP transfer contracts;
s patent registration certificates;
s copyright certificates; and
s agency contracts or entrustment contracts for re-

ceiving payments, etc.
To summarise, if the taxpayer can provide justifica-

tion to the effect that it has substance because it has
adequate assets and employees and assumes risks re-
lated to its undertakings, it is likely that the taxpayer
should qualify as the beneficial owner of the income
concerned.

II. Application of the PRC rules

A. Dividends paid by HCo to FHoldCo

It is not currently possible to conclude with certainty
from the assumed facts whether FHoldCo would be
viewed as the beneficial owner of the dividends; the
actual result might depend on the practice of the rel-
evant local tax authority.

On the one hand, a number of the adverse factors
identified in Notice 601 and Public Announcement
[2012] No. 30 appear to be present in this case: (1)
FHoldCo apparently re-distributes all of the dividends
(less an amount to cover its modest administrative
costs) to Parent within 90 days of receiving them; and
(2) since FHoldCo only has modest administrative
costs, it is highly likely that FHoldCo has: (a) little or
no operational activity other than holding the equity
from which the dividends are derived; (b) relatively
modest or few assets, and small-scale, low-level staff-
ing; and (c) little or no right to control or dispose of
the equity from which the dividends are derived.

On the other hand, there are a number of factors
that may be viewed as favourable to the beneficial
owner status of FHoldCo: (1) FHoldCo holds equity
investments not only in HCo but also in a number of
other group operating companies; and (2) Country X
imposes a 10percent tax on dividends paid to a Coun-
try X corporation by a subsidiary in which the recipi-
ent owns an interest of at least 25percent. Although
Country X does not impose withholding tax on divi-
dends paid by a Country X corporation to a foreign
corporate shareholder that owns an interest of at least
80percent in the dividend-paying corporation, a tax of
at least 10percent on dividends received by FHoldCo
from HCo should not be viewed as ‘‘extremely low.’’

If there were additional evidence to prove that
FHoldCo has substance by virtue of assuming certain
risks and that its employees carry on activities com-
mensurate with FHoldCo’s holding company func-
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tions, it is more likely that FHoldCo would be
regarded as the beneficial owner of the dividends it re-
ceives from HCo.

B. Interest paid by HCo to FFinCo

It is also not possible to say with certainty whether
FFinCo would be regarded as the beneficial owner of
the interest it receives from HCo.

The following adverse factors identified in Notice
601 and Public Announcement [2012] No. 30 appear
to be present in this case: (1) in addition to the loan
contract under which the interest is derived and paid,
FFinCo and the third party banks have entered into
parallel loan contracts under which the amounts and
interest rates are similar; and (2) while FFinCo has
employees that negotiate the loan contracts and per-
form risk management functions, it is questionable
whether that staff could justify FFinCo charging a
return equivalent to a 10percent higher interest rate
than that charged by the banks. Also, the facts indi-
cate that the currency risks concerning the Parent
group’s capital needs are generally fully hedged up
front. Thus the question would be: ‘‘How much risk is
actually managed by FFinCo’s staff?’’

If there were some additional evidence indicating
that FFinCo has assumed additional risk and per-
forms the corresponding functions, it is more likely
that FFinCo would be regarded as the beneficial
owner of the interest it receives from HCo.

C. Royalties paid by HCo to FIPCo

Again, it is not possible to determine with certainty
whether FIPCo would be regarded as the beneficial
owner of the royalties it receives from HCo.

The following adverse factors identified in Notice
601 and Public Announcement [2012] No. 30 appear
to be present in this case: (1) in addition to the royalty
contract under which the royalties are derived and
paid by HCo to FIPCo, there exists between FIPCo and
Parent a royalty contract under which FIPCo will pay
royalties to Parent in parallel; (2) Country Q does not
impose a withholding tax on the royalties paid by
FIPCo to Parent; and (3) FIPCo employs only three
people to perform administrative functions concern-
ing the registration of the intellectual property (IP) it
licenses from Parent and to manage IP protection ef-
forts through outside lawyers.

If FIPCo has no right to control or dispose of the IP
rights with respect to which the royalties are derived,
that may not reflect that it is the beneficial owner with
respect to the royalties it receives from HCo.

NOTES
1 Notice on How to Understand and Determine ‘‘Benefi-
cial Owner’’ under Tax Treaties (Guo Shui Han [2009] No.
601).
2 Explanatory notes to Public Announcement [2012] No.
30, Art. 1.
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Introduction

U ntil October 3, 2012 (see further at I.B.,
below), the term ‘‘beneficial owner’’ was not
used in the Danish tax legislation. Over the

years, the Danish courts have developed a principle of
the ‘‘rightful recipient of an income stream,’’ but that
principle is not necessarily to be understood in the
same manner as the term ‘‘beneficial owner.’’1

I. The Danish approach to Beneficial Ownership

A. Recent case law

This section discusses two of the most important
recent cases concerning the Danish understanding of
the term ‘‘beneficial ownership.’’

In a case of January 13, 2012, the Tax Court found
that a Cyprus company was not the beneficial owner
of a dividend distribution received from its wholly-
owned Danish subsidiary.2 The Danish company was
originally established by a Bermudan company that
was owned by a U.S. parent company. In connection
with a reorganisation of the group, the shares in the
Danish company were transferred by the Bermudan
company to the Cyprus company. The sale was fi-
nanced by a loan from the U.S. parent company. The
Cyprus company was established immediately before
the acquisition of the Danish company, it had no office
or employees and its operating expenses were very
limited. In 2006 and 2007, the Danish company made
distributions of DKK 566 million and DKK 92 million,
respectively, to the Cyprus company, which then
repaid the loan to the U.S. parent company.

The tax court stated that the Danish company had
to prove that it was entitled to relief from Danish with-
holding tax under the Denmark–Cyprus tax treaty. The
court further found that the distributions were repa-
triated to the U.S. parent company. The court noted
that Article 10 of the Denmark–Cyprus treaty was in
line with Article 10 of the OECD Model Convention
and was to be construed in accordance with the Com-
mentary on the OECD Model Convention. The court
consequently held that the Cyprus company was not
the beneficial owner of the dividend distribution from
the Danish company within the meaning of Article 10
of the Denmark–Cyprus treaty.

The court reasoned that the Cyprus company was
duly established according to Cyprus law. The com-
pany should therefore be considered the rightful
owner of the amount distributed. The issue concern-
ing the possible reduction of Danish withholding tax
was thus to be decided in accordance with the terms
of the Cyprus-Denmark tax treaty. The court went on
to observe that under Article 5 of the EC Parent-
Subsidiary3 Directive, dividend distributions made
between companies resident in different EU Member
States are exempt from withholding tax in the source
State. However, in the view of the court, the Parent-
Subsidiary Directive cannot be construed as providing
a general reservation that EU Member States may
invoke in the case of alleged misuse. According to Ar-
ticle 1 subsection 2 of the Directive, domestic anti-
abuse provisions may be applied in this context —
however, Denmark has not introduced any such provi-
sions.

It should be noted here that in two decisions,4 the
Danish Supreme Court refused to set aside for tax pur-
poses legally established companies simply because
the main reason for setting up the companies was to
save tax. The Tax Court in the case under discussion
here found that the Cyprus company was the rightful
owner of the dividend distribution. Based on another
Supreme Court decision5 the Tax Court rejected the
argument that the Cyprus company did not carry on
any business activities even though the only activity of
the Cyprus company was to hold shares in the Danish
company. According to the Supreme Court decision
cited by the Tax Court, it is a prerequisite for estab-
lishing and registering a company under Danish cor-
porate law that the company should carry on business
activities. Thus according to the Supreme Court, the
starting point is that holding companies must be con-
sidered to be carrying on a business for tax purposes.

The distributions were thus held to be exempt
under the EC Parent-Subsidiary Directive and the
Danish company was not required to withhold tax on
the distributions it made to the Cyprus company.

The second decision was rendered on December 20,
2011, by the Eastern Court of Appeals,6 which per-
formed an in-depth analysis of the term ‘‘beneficial
ownership.’’ The facts of the case were that a Danish
company made a dividend distribution to a Luxem-
bourg holding company that was owned by invest-

12/12 Tax Management International Forum BNA ISSN 0143-7941 27
12/12 Tax Management International Forum BNA ISSN 0143-7941 27



ment funds established in Bermuda, Delaware,
Germany and Guernsey. The amount of the distribu-
tion was re-lent to the Danish company by the Luxem-
bourg holding company immediately after the
distribution was made. The tax authorities argued
that the Luxembourg holding company was not the
beneficial owner of the Danish company and conse-
quently the dividend distribution should be subject to
Danish withholding tax at the rate of 27 percent.

The Eastern Court of Appeals noted in its decision
that the term ‘‘beneficial ownership’’ was to be under-
stood in accordance with the guidelines laid down in
the OECD Commentary on Article 10 of the Model
Convention. The court further found that the term
should be construed in accordance with the interna-
tionally accepted understanding of the term and also
made a reference to an English decision on the sub-
ject.7

On this basis, the court held that the Luxembourg
holding company was the beneficial owner of the dis-
tribution as its board could manage the affairs of the
company and actually decided to make a loan to the
Danish company. The court added that this would also
be the outcome if one or more intermediate holding
companies were established in a country with which
Denmark has concluded a tax treaty even if the top
holding company were located in a country with
which Denmark has not concluded a tax treaty. The
court observed that an intermediate holding company
cannot, however, be considered the beneficial owner
of income if the ultimate parent exercises a degree of
control over the holding company that goes beyond
the planning and control commonly exercised in the
context of an international group.

B. Introduction of Beneficial Ownership rule

On October 3, 2012, the Minister of Taxation submit-
ted a bill to the Danish parliament introducing the
term ‘‘beneficial ownership’’ into Danish law and lim-
iting the possibilities for using Danish holding compa-
nies as pass-throughs.8

Under the bill, distributions from a Danish com-
pany would be subject to a withholding tax of 27 per-
cent if the amount distributed is a redistribution of
dividends received from a subsidiary or a group com-
pany as defined in sections 4A and B of the Act on
Taxation of Capital Gains on Shares,9 if the initial dis-
tributing company is a foreign company and the
Danish redistributing company is not the beneficial
owner of the dividends received. This rule does not
apply if the distribution is exempt from tax under the
EC Parent-Subsidiary Directive. Shares in a subsid-
iary for these purposes are defined as shares in a com-
pany of which the Danish corporate shareholder owns
at least 10 percent of the share capital. Shares in a
group company are defined as shares where the
Danish shareholder and the company in which the
shares are held are jointly taxed or may be jointly
taxed under the rules concerning domestic or interna-
tional joint taxation.

Under current law, dividends received from qualify-
ing foreign companies are exempt from Danish with-
holding tax on redistribution if the withholding tax
rate on such dividends is reduced under the appli-
cable tax treaty. It is not a requirement that the right

to taxation should be waived in its entirety. Under the
bill, such distributions would now be subject to
Danish withholding tax of 27 percent, as reduced
under any applicable treaty, if the amount redistrib-
uted is received by way of dividends from a foreign
company and the Danish company is not the benefi-
cial owner of the dividends received. The notes ac-
companying the bill do not make any direct reference
to the OECD Commentary on the Model Convention
concerning the understanding of the term ‘‘beneficial
owner,’’ but use the wording used in the decision of
the Eastern Court of Appeals referred to in I.A., above.
In deciding whether a Danish company is the benefi-
cial owner of dividends for purposes of the proposed
rule, account must thus therefore be taken of whether
the Danish company has been established by a foreign
company that would not have been able to enjoy the
same tax benefit had it owned the foreign subsidiary
of the Danish company directly. Further, a Danish in-
terim holding company cannot be considered the ben-
eficial owner of dividends if the ultimate parent can
exercise a degree of control over it that goes beyond
the planning and control commonly exercised in an
international group. Finally, if the Danish company
cannot make any decisions with regard to the divi-
dends received, then the Danish company cannot be
considered the beneficial owner of such dividends.

II. Application of Danish rules

A. Dividends paid by HCo to FHoldCo

FHoldCo appears to be a mere conduit company as it
distributes all the dividends received from HCo less an
amount to cover its modest administrative costs to the
ultimate parent company (Parent).

Based on the decisions discussed in I.A., above, it
would seem that Denmark would not consider
FHoldCo to be the beneficial owner of the dividends
within the meaning of Article 10 of the OECD Model
Convention. The distributions made to it by HCo
would thus be subject to withholding tax at the rate of
27 percent unless Country X is an EU Member State
and relief may, therefore, be invoked under the EC
Parent-Subsidiary Directive (see the Cyprus case dis-
cussed in I.A., above, where the court pointed to Den-
mark’s lack of any anti-abuse rules in the Danish
domestic legislation that might have prevented the ap-
plication of the Directive.)

B. Interest paid by HCo to FFinCo

In general, Denmark does not impose withholding tax
on interest paid to a foreign lender.

Interest paid on ‘‘controlled debt’’ is subject to with-
holding tax at the rate of 25 percent.10 Controlled debt
is defined as debt owed to a company that directly or
indirectly controls more than 50 percent of the votes
or more than 50 percent of the shares in the borrow-
ing company. The tax withheld is a final tax. The pro-
vision does not encompass the payment of interest
from a permanent establishment (PE) in Denmark if
the payment is related to the business conducted by
the PE. A number of exceptions to the limited tax li-
ability on interest and, thus, the withholding tax,
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apply. The provision is not triggered with regard to
payments of interest to a foreign company:
s that has a PE in Denmark and, as such, is subject to

taxation on the interest payments;
s that falls within the scope of the EC Interest and

Royalties Directive11 or is entitled to benefits under
a Danish tax treaty, as a result of which taxation is
waived or reduced if the paying and receiving com-
panies have been associated, as defined in the Di-
rective, for a period of at least one year when the
payment is made;

s that is controlled by a Danish company or over
which a Danish company may exercise significant
influence — control and significant influence being
defined in accordance with Section 31C of the Cor-
porate Tax Act, i.e., control of more than 50 percent
of the votes; or

s that is controlled by, or is subject to significant in-
fluence from, a company in another country with
which Denmark has concluded a tax treaty, pro-
vided that company is subject to controlled foreign
company (CFC) taxation in that other country and
does not pay the interest to another foreign com-
pany that would fall within Section 32 of the Corpo-
rate Tax Act (i.e., Denmark’s CFC rules.) Interest is
also exempted if the receiving foreign company is
able to demonstrate that the foreign tax imposed in
its country of residence on the interest amounts to
at least 3/4 of the Danish tax that would otherwise be
imposed on the interest and that the interest is not
paid to another company that is subject to tax on
the interest that is less than 3/4 of the Danish tax
that would otherwise be imposed.
It has not been proposed to change the exemption

listed above in the second bullet in line with the Bill
introduced on October 3, 2012 (see above), which
would have limited the exemption to circumstances in
which the EC Interest and Royalties Directive applied
or total exemption was granted under an applicable
tax treaty.

The debt owed to FFinCo will be considered con-
trolled debt as defined above. FFinCo has a staff of ex-
perienced financial personnel that negotiates third
party financing and performs risk management func-
tions with regard to the financial position of the
group. Even though most of the capital needs of the
Parent group are obtained through long-term loans
and the currency risk are generally fully hedged up
front, in light of the decisions discussed in I.A., above
FFinCo would most likely be considered the beneficial
owner of the interest.

Danish withholding tax would thus only be trig-
gered if FFinCo were established in a country that is
both a non-treaty country and outside the EU (which
is not the case here, because under the given fact pat-
tern there is a treaty between Country Z, FFinCo’s
country of residence, and Denmark).

C. Royalties paid by HCo to FIPCo

Royalty payments to nonresidents are subject to a
withholding tax of 25 percent.12 This tax is also a final
tax.

This tax liability does not extend to royalties falling
within the EC Interest and Royalties Directive.13 This
exemption only applies if the paying and receiving
companies have been associated, as defined in the Di-
rective, for a period of at least one year when the roy-
alty payment is made.

FIPCo oversees the registration of the intellectual
property it licenses from Parent and manages efforts
by outside lawyers and other third party contractors
to ensure that such property retains its legally pro-
tected status and that such status is enforced against
potential infringers, but has only three employees. On
the basis of the same reasoning as applies under II.B.,
above, FIPCo will most likely be considered the ben-
eficial owner of the royalties.

NOTES
1 Tax Court decisions SKM 2011.441LSR and 485LSR
2 SKM 2012.26LSR
3 Council Directive 90/435/EEC of July 23, 1990, on the
common system of taxation applicable in the case of
parent companies and subsidiaries of different Member
States.
4 SKM2003 and SKM 2006.749
5 TfS 2004.542
6 SKM 2012.121Ø
7 Court of Appeals judgment of March 2, 2006 in Indofood
International Finance Ltd. v. JP Morgan Chase Bank N.A.
London Branch.
8 Bill no. 10 of Oct. 3, 2012 concerning changes to the Tax
at Source Act and the Corporate Tax Act (CTA).
9 Act no. 796 of June 20, 2011
10 CTA, sec. 2 d.
11 Council Directive 2003/49/EC of June 3, 2003, on a
common system of taxation applicable to interest and
royalty payments made between associated companies of
different EU Member States.
12 CTA, sec. 2g.
13 See fn. 12, above.

12/12 Tax Management International Forum BNA ISSN 0143-7941 29



Host Country
FRANCE
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Introduction

T he concept of beneficial ownership is rarely
used by French domestic law, which relies
more on a concept of economic and legal own-

ership as defined by common law. As a result, French
tax law has been more reluctant to adopt and use this
anti-avoidance tool that would permit the French tax
administration to challenge treaty shopping schemes.
This and the lack of a clear definition of ‘‘beneficial
ownership’’ — despite the extensive use of the term in
tax treaties — could explain the lack of efficiency of
the beneficial ownership concept and the develop-
ment by France of other tools to challenge treaty
shopping schemes.

I. French approach to the Beneficial Ownership
concept

A. Introduction of the Beneficial Ownership concept in
France’s tax treaties

France did not initiate this approach to preventing the
improper use of tax treaties by looking to the actual
beneficial owner of income rather than the intermedi-
ary (agent or nominee) in receipt of the income.
France generally began to include the beneficial own-
ership concept in its tax treaties negotiated after the
inclusion of the relevant provision in Articles 10, 11
and 12 (respectively, the Dividends, Interest and Roy-
alties Articles) of the OECD Model Convention and
the respective Commentary in 1997.1

However, even before 1977, France had signed a
number of tax treaties incorporating a similar con-
cept. For instance, the 1966 France–Switzerland tax
treaty disregarded as residents for purposes of apply-
ing any of the treaty’s provisions (and not just those
dealing with passive income) individuals or entities
that are not the ‘‘apparent beneficiaries’’ of the income
concerned.

From 1977 onwards, most of the tax treaties negoti-
ated and concluded by France require the beneficial
ownership of certain income for treaty benefits to be
available with respect to that income in order to pre-
vent treaty shopping. In some treaties, the beneficial
ownership condition is not specified in relation to all
the usual three types of passive income (i.e., divi-
dends, interest and royalties) but only in relation to

one such kind of income (for example, in relation only
to dividends in the France–Malaysia tax treaty and in
relation only to royalties in the France–Morocco tax
treaty). In most of France’s tax treaties, the beneficial
owner condition applies only with respect to passive
income, but some treaties may apply the condition in
relation to other categories of income; for instance,
the France–Spain tax treaty applies the condition in
the context of the Other Income Article.

B. Use of the Beneficial Ownership concept in French
domestic law

Neither French domestic tax law nor the guidelines of
the French tax administration (FTA) provide for a gen-
eral principle of beneficial ownership governing the
conditions for the application of France’s tax treaties.
However the beneficial ownership concept is em-
ployed to frame some domestic provisions as an anti-
abuse measure in the context of tax situations
involving foreign residents or foreign structures.

Article 155 A of the French Tax Code (FTC) is an
anti-abuse measure directed at ‘‘rent-a-star compa-
nies,’’ i.e., schemes whereby compensation for the ser-
vices provided by an artist in France is paid to a
foreign ad hoc company benefiting from a favourable
tax regime in its state of residence, which in turn pays
on only a limited part of the compensation to the
artist. Under Article 155 A, subject to the provisions of
an applicable tax treaty, France is entitled to assess the
artist on the service fees paid to the foreign company
as the beneficial owner of the payments.

Under Article 238 A of the FTC, a French company
paying a royalty, interest or any type of service fee to a
nonresident located in a low-tax jurisdiction is subject
to additional constraints as regards evidence of the re-
ality of the transaction. A nonresident is deemed to be
‘‘located in a low-tax jurisdiction’’ where the effective
taxation burden on the nonresident in its country of
residence is at least 50 percent lower than the effective
taxation burden on a French resident in similar cir-
cumstances. In this respect, the French debtor is en-
titled to deduct from its taxable basis the
remuneration paid only where it is able to prove that
the recipient of the income is its actual beneficial
owner. Based on Article 238 A, French law reverses the
burden of proof by presuming that the relationship
between the parties in these circumstances is ficti-
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tious. Thus, the French debtor must demonstrate that
not only the services provided but also the foreign
beneficiary of the payment are real and that the pay-
ment is not abnormal or exaggerated.

For purposes of implementing the EC Parent-
Subsidiary Directive2 and Interest and Royalties Di-
rective3 into its domestic law, French domestic law
introduced a condition of beneficial ownership of pas-
sive income for entitlement to the benefit of the fol-
lowing exemptions:

s Article 119 ter of the FTC (which implements the
Parent-Subsidiary Directive by providing an ex-
emption from the domestic 30 percent withholding
tax on dividends paid by a French subsidiary to an
EU parent company holding an interest of at least
10 percent in the subsidiary for at least a two year
period) requires the parent company to be the ben-
eficial owner of the dividends. In this respect, the
FTA are entitled to deny the exemption when the
parent company is controlled by an individual or
entity located outside the EU, unless the taxpayer
(i.e., the French subsidiary) demonstrates that the
principal or one of the principal objects of the own-
ership chain is not to take advantage of the exemp-
tion from withholding tax. According to the FTA
guidelines,4 this condition is satisfied when it is
demonstrated that the total sum of the withholding
taxes triggered by the distribution of French-source
income up to the non-EU company is at least equal
to the withholding tax that would have been levied
in France (pursuant to French domestic tax law or
under applicable tax treaties) on the direct distribu-
tion of the dividends by the French company to the
non-EU shareholder, or that the interposition struc-
ture was set up before the adoption of the Parent-
Subsidiary Directive (i.e., before July 23, 1990). The
condition should also be met when the taxpayer
demonstrates that the setting up of the intermedi-
ate holding company is not an artificial scheme, i.e.,
the holding company has substance and effectively
manages its subsidiaries.

s Articles 182 B bis and 119 quater of the FTC for roy-
alties and interest respectively (which implement
the Interest and Royalties Directive by providing an
exemption from domestic withholding taxes on roy-
alties and interest paid by a French subsidiary to an
EU parent company holding directly an interest of
at least 25 percent in the subsidiary or to a related
EU company where both the French subsidiary and
that related EU company are at least 25 percent
held by the same parent company for at least a two
year period) imposes the same beneficial ownership
condition but with a reversed presumption: the ex-
emption does not apply when the FTA demonstrates
that the parent company in receipt of the royalties
or interest is controlled by a non-EU shareholder
and the main purpose or one of the main purposes
of the chain of ownership is to take advantage of the
withholding exemption.
In conclusion, it may be said that French domestic

law does not ignore the beneficial ownership concept
altogether, but it does not provide any uniform inter-
pretation of the term nor does it contain a general
principle for its application in a tax treaty context.

C. Recognition by French tax court of a general concept
with application to tax treaties

Most of the tax treaties signed by France include a
beneficial ownership condition. However, the ques-
tion arises as to whether there can exist in French do-
mestic law a general principle of beneficial ownership
allowing the provisions of a tax treaty to be disre-
garded in any case where the apparent recipient of a
payment of income is not the beneficial owner of the
income, a principle that would apply in relation to all
France’s treaties, even where the treaty concerned
does not itself refer to the beneficial ownership con-
cept. In any particular case, the FTA is entitled to re-
store the exact legal characterisation of a legal act or
situation under the abuse of law approach in order to
apply the appropriate tax treatment, but generally this
procedure and its goal remain inappropriate in com-
plex treaty shopping situations.

In a 1996 Ministerial response,5 the FTA highlighted
a case in which a French company paid royalties for
trademarks and patents sublicensed to it by a Dutch
company, which in turn were licensed to the Dutch
company by a company located in Netherlands Antil-
les. The question submitted was whether the applica-
tion of the exemption from withholding tax on the
royalty payments provided for in the 1973 France–
Netherlands tax treaty could be challenged even
though the Dutch company effectively managed the li-
censed intellectual property (IP). In its reply, the FTA
stated that the Dutch company transferred to the
Netherlands Antilles licensor up to 98 percent of the
amount of the royalties it received from sublicensing
the IP to the French company. Noting that the scheme
could potentially be characterised as an abusive
scheme, the FTA considered that the application of
the France–Netherlands treaty could be disregarded
in this situation. Although the beneficial owner con-
cept was not expressly referred to, the intimation that
the France–Netherlands treaty could be set aside in
determining the tax treatment of the royalties meant
that the FTA considered the Netherlands Antilles com-
pany to be the beneficial owner of the royalties, even
though the treaty, which was signed before the 1977
update of the OECD Model Convention, does not
impose a beneficial owner condition.

The recognition that a general beneficial ownership
principle can be applied in the context of France’s tax
treaties, however, derives from case law of the French
Supreme tax court (Conseil d’Etat). In Diebold
Courtage,6 which again concerned the 1973 France–
Netherlands tax treaty, a French company paid royal-
ties for the use of computer equipment to a Dutch
company, which in turn paid on 68 percent of the
income to a Swiss related company. The FTA con-
tended that the treaty provisions pertaining to royal-
ties should be disregarded with respect to the French-
source royalty income paid to the Dutch company and
that French 33.33 percent domestic withholding tax
rate7 should apply, since the Swiss company was the
beneficial owner of the royalty income rather than the
Dutch company. In this situation, the France–
Switzerland tax treaty could not be applied since the
Swiss company was exempted from cantonal taxes
and therefore did not meet the ‘‘subject to tax’’ require-
ment for qualifying as a resident of Switzerland for
treaty purposes. As previously noted, the France–
Netherlands tax treaty, which was concluded before
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the 1977 update of the OECD Model Convention, does
not impose any beneficial ownership condition. Nor
does the Royalties Article of the treaty use the term
‘‘beneficiary’’. However, the French Supreme Court
did not reject the principle underlying the FTA’s posi-
tion for that reason, instead stating that the FTA had
failed to prove that the Dutch company was not the
beneficial owner of the royalties. In this context, the
argument based on the significance of the amount on-
paid to the Swiss company was not considered to be
sufficiently compelling or, indeed, relevant. The im-
portance of this case law is that for the first time the
Supreme Court indicated, based on an a contrario in-
terpretation, that the concept of beneficial owner
could be applied in the context of tax treaties signed
by France before 1977, even in the absence of an ex-
press reference to the term in the treaty concerned.
The beneficial ownership concept was thus espoused
as a general principle for purposes of the interpreta-
tion of tax treaties signed by France.

In the Bank of Scotland case,8 which dates from
2006, the French Administrative Supreme Court pro-
vided further guidance on the general principle of
beneficial ownership. In this case, a U.S. corporation
sold the usufruct with respect to preferred shares
issued by a French subsidiary to a U.K. bank for a
three year period. The sale price was paid by way of a
lump sum payment. According to the sale contract,
the transferred shares, which did not carry voting
rights, allowed the U.K. bank to derive a dividend to
be paid by the French subsidiary during the three year
period. The shareholder risk borne by the U.K. bank
was limited under the terms of the sale contract under
which the U.S. corporation guaranteed the payment
of the dividend. This transaction allowed the U.K.
bank to benefit from the reimbursement of the avoir
fiscal (a refundable tax credit) on the amount of the
dividend. The total amount of the dividend and the
avoir fiscal derived by the U.K. bank exceeded the sale
price paid by the bank. Given the fact that the U.S.
parent company would not have been entitled to
obtain reimbursement of the avoir fiscal had it held
the shares in the French company directly in the same
circumstances, the FTA challenged the availability of
the benefit under the 1968 France–United Kingdom
tax treaty with respect to dividends under the ‘‘fraus
legis’’ approach (since the abuse of law concept ap-
plies to tax avoidance, but not to tax refunds). The
Court ruled that the U.S. corporation was the benefi-
cial owner of the dividend and that the sole purpose of
the scheme was to allow the reimbursement of the
avoir fiscal, thus constituting fraus legis (fraude à la
loi). The Court considered that the actual legal charac-
ter of the contract was a loan. This case confirmed the
extension of the application of the beneficial owner-
ship concept because the France–United Kingdom tax
treaty in force at the time (i.e., the 1968 treaty) im-
posed a beneficial ownership requirement for pur-
poses of obtaining the reduced rate of withholding tax
on dividends9 but not for purposes of the reimburse-
ment of the avoir fiscal.10 By applying the beneficial
ownership condition for both purposes, the Court re-
affirmed the position adopted in Diebold Courtage,
which recognised beneficial ownership as a concept of
general application. The import of the case law is
therefore that there is a general principle of beneficial
ownership for purposes of applying France’s tax trea-

ties signed by France, even in the absence of an ex-
press reference to such a concept in the wording of the
treaty provisions. Consequently, for purposes of any
French tax treaty and in relation to any kind of
income, it is required that the recipient of a French-
source payment be the beneficial owner of the pay-
ment — where that requirement is not met, the tax
treaty provision concerned should be disregarded. In
practice, this principle means that France’s tax trea-
ties should be consider to fall into three categories:

s those treaties signed by France before the publica-
tion of the 1977 OECD Model Convention with re-
spect to which the beneficial ownership concept
may be applied, even though the concept is not ex-
pressly referred to in the treaty text, based on the
Diebold Courtage decision;

s those treaties signed by France after the publication
of the 1977 OECD Model Convention that contain
an express beneficial ownership condition, which
must be applied on a literal basis; and

s those treaties signed by France after the publication
of the 1977 OECD Model Convention that do not
contain any express reference to the beneficial own-
ership condition, which could be interpreted as
having intentionally excluded the concept, in which
case the principle emerging from Diebold Courtage
would not be able to be applied.

D. Definition of and criteria for Beneficial Ownership
under the French approach

French law provides no uniform definition of the ben-
eficial ownership concept and the conditions for its
application remain unclear. Nor do France’s tax trea-
ties contain any definition of beneficial ownership.
Thus, although the French legislature has incorpo-
rated the beneficial ownership concept into French
domestic law as noted in I.B., above, the concept has
not been clearly defined.

In the absence of other guidance, the FTA tend to
follow the OECD Commentary. The FTA Guidelines
for the application of the 1966 France–Switzerland
tax treaty11 indicate that ‘‘real beneficiaries’’ cannot be
‘‘persons who do not truly enjoy income they receive
on behalf of another party, irrespective of the contrac-
tual relationship between the intermediary and the
beneficial owner and of the means used to transfer the
income, whether direct or indirect.’’ In addition the
Administrative Guidelines applicable to the France–
Algeria, –New Caledonia and –Uzbekistan tax treaties
endorse the definition given in the OECD Commentar-
ies of 1977 and 2003. The Guidelines12 applicable to
the 1999 France–Algeria tax treaty state that ‘‘the
notion of beneficial owner is not defined by the Treaty.
It is indicated that a person who would only act as an
intermediary, for instance an agent, or a nominee, in-
terposed between the debtor and the real creditor of
the income could not be considered to be the benefi-
cial owner. The reference to the beneficial owner con-
firms that the State of source of the income does not
have to reduce its taxation pursuant to the Treaty,
based on the sole fact that income would be materially
received by a resident of a State with which the State
of source has signed a Treaty, for instance, where the
income would transit through a financial establish-
ment included in the payment flow.’’ The FTA Guide-
lines13 applicable to the 1996 France–Uzbekistan tax
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treaty refer to the OECD Commentary and supple-
ment this by adding that ‘‘the beneficial ownership
concept should not be limited to a restrictive and tech-
nical meaning, but be analysed based on its context
and in the light of the purpose of the tax treaty.’’ The
Guideline also notes that a shell company cannot be
considered a beneficial owner where its powers are in
practice very limited irrespective of the fact the com-
pany is the owner of the income concerned. Both
Guidelines are considered by FTA to be general expla-
nations for purposes of the interpretation and appli-
cation of similar provisions in France’s tax treaties.

It is clear from these technical explanations pro-
vided by the FTA that they are primarily addressing fi-
duciary and agency situations, as well as situations
involving a basic interposed base company that de-
rives financial flows on behalf a third party. This defi-
nition was applied by the Versailles Lower Tax Court
in a case in which a U.S. company acted as the nomi-
nee of a Panama company holding shares of a French
company. In this regard, the court approved the FTA’s
position, which denied the benefit of Dividend Article
of the France–United States tax treaty with respect to
dividends paid by the French company to the U.S.
company, on the grounds that the latter was unable to
prove that it had effectively purchased the French
company shares.14 But the exact scope of the defini-
tion provided by these Guidelines remains vague, al-
lowing the FTA to bring many different situations
within the scope of this anti-avoidance measure. As
result the exact meaning of, and the issues surround-
ing, beneficial ownership, in the context of its applica-
tion to France’s tax treaties still remain largely
unclear.

In practice, FTA reassessments have concentrated
on cases in which a significant portion of the French
source-income concerned was paid on by a foreign
company to another non-French resident. In such
situations, the FTA have characterised the beneficiary
of the ultimate payment as the beneficial owner, so
that they may disregard withholding tax rate reduc-
tions or exemptions provided for in the tax treaty con-
cluded between France and the state of residence of
the original recipient.

The French courts have challenged this position. In
Diebold Courtage (see I.C., above), the FTA contended
that the Swiss company was the beneficial owner of
the French-source royalties based on the magnitude
of the amount paid on to the Swiss company (corre-
sponding to 68 percent of the amount paid by the
French company to the Dutch company). The Court
held that, irrespective of the magnitude of the amount
paid, the FTA would have had to demonstrate that the
payment was not in line with the arm’s-length prin-
ciple. The same conclusion was reached in another
case15 by the Lille Lower Tax Court, in which between
93 percent and 98 percent of the amount of a royalty
paid by a French company to a Dutch company was in
turn paid on to a Netherlands Antilles company under
a licensing agreement. The Lille Tax Court stated that
the existence of an agency was not demonstrated by
the magnitude of the financial flow alone, even though
the Netherlands Antilles company benefited from a fa-
vourable tax regime. The court pointed out that the
Dutch company carried on its own activity, acted on
its own behalf and could not be considered the agent
of the Netherlands Antilles company.

The concept of beneficial ownership evolved in the
Bank of Scotland case (see I.C., above), in which the
Supreme Court disregarded the benefit of the France–
United Kingdom tax treaty with respect to the divi-
dend paid by the French company to the U.K. bank by
qualifying the U.S. parent company as the beneficial
owner of the dividend. However, the U.K. bank effec-
tively received the payment on its behalf and as the ul-
timate beneficiary, and could have been considered
the ultimate recipient in the payment chain. In this
case, for the first time the Supreme Court adopted an
extensive interpretation of the beneficial ownership
concept, including within its scope the fraus legis con-
cept in order to challenge an abusive scheme set up
for purposes of benefiting from tax treaty provisions.
Following this decision, the application of the benefi-
cial ownership concept is no longer only limited to
situations involving the indirect transfer of income.
The Supreme Court has expanded the beneficial own-
ership concept by extending its application to both
situations in which income is on-paid in any manner
and situations in which an abusive scheme allows a
beneficiary to be substituted in order to benefit from a
favourable provisions in a tax treaty with a particular
state. It should be noted, however, that even though
the Supreme Court agreed to disregard the tax treaty
based on the beneficial ownership condition, it com-
bined this condition with the fraus legis concept, as if
the beneficial ownership concept were insufficient of
and by itself to justify the denial of treaty benefits.

E. Effectiveness of Beneficial Ownership concept for the
French approach to the application of tax treaties

Given the fact that the French courts are reluctant to
apply it independently and the fact that a growing
number of other specific anti-avoidance provisions
have been agreed to in negotiating France’s recent tax
treaties that in practice cover the beneficial ownership
situation, the question could be raised as to whether
beneficial ownership is an effective concept.

The combination of the beneficial ownership ap-
proach with fraus legis that was used in Bank of Scot-
land extended the concept’s scope of application but
weakened its efficiency. This reluctance to apply the
concept independently is likely to force the FTA to
challenge the availability of tax treaty provisions by
demonstrating not only that the apparent recipient of
the income concerned is not the beneficial owner of
the income but also that the scheme constitutes an
abusive application of the treaty provisions. In these
circumstances, the question that arises is whether the
beneficial ownership concept stills remains relevant
for challenging treaty-shopping cases or whether
fraus legis (or the closely related concept of abuse of
law) is sufficient in itself for challenging such cases. In
a recent case in which a Luxembourg company was
interposed between a French company and a Sey-
chelles company in order to benefit from the provi-
sions of the France–Luxembourg Tax Treaty Articles
applicable to dividends, the Paris Lower Tax Court16

denied the application of the treaty provisions, stating
that the scheme constituted fraus legis since it was a
wholly artificial arrangement whose main purpose
was to avoid tax liability and the Seychelles company
was the ‘‘actual beneficiary.’’ The court did not refer to
the beneficial ownership concept, which suggests that
the concept is weakened by the more systematic appli-
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cation of fraus legis, which allows the beneficiary to be
identified. The possibility of merging the beneficial
ownership with the fraus legis or the abuse of law ap-
proach could be explored.

The trend towards using the abuse of law or the
fraus legis concept to challenge tax schemes in an in-
ternational context was confirmed by a recent Su-
preme Court case concerning abuse in the application
of the EC Parent-Subsidiary Directive.17 In this case,
a Luxembourg company was set up in order to benefit
from an exemption from French withholding tax on
dividends. The Supreme Court identified an abuse of
law and denied the application of the parent-
subsidiary exemption regime on the grounds that the
Luxembourg company lacked any substance and the
arrangement had no economic or financial motive
other than avoiding tax. Based on this decision relat-
ing to a French domestic law regime, it is likely that
the FTA could apply the same analysis with respect to
the economic justification for, and substance of, an
entity for purposes of the application of a tax treaty in
similar circumstances, and on that basis could disre-
gard a shell entity. This is in keeping with a general
movement in French domestic tax law espousing fraus
legis as a general principle encompassed by the abuse
of law approach. This idea, which derives from case
law of the Supreme Court, was introduced in Article
L.64 of the French Procedural Code (LPF) in 2008 and
allows the FTA to disregard a transaction where the
transaction: (1) has a fictitious character (fictivité); or
(2) aims at obtaining a formal application of legal pro-
visions or decisions, violates the objectives of the au-
thors of those provisions or decisions, and was
exclusively motivated by the objective of reducing the
taxes that would ‘‘normally’’ have applied to the actual
transaction (but exclusivement fiscal). The second
ground of application mainly concerns transactions
that are based on the diversion of legal provisions or
administrative decisions from the objectives pursued
by their authors and whose sole purpose is to avoid or
reduce the tax burden on the taxpayer (which the tax-
payer would have borne in the absence of the transac-
tion). Since such a qualification also triggers the
imposition of an 80 percent penalty assessed on the
amount of tax avoided, the FTA could be tempted to
use this approach rather than solely the beneficial
ownership general principle approach.

One of the consequences of and reasons for this de-
crease in efficiency is the development of new types of
anti-abuse provisions negotiated for inclusion in
France’s more recent tax treaties. In practice, specific
clauses are added to provide more strict and efficient
limitations on treaty shopping and to prevent the
abuse of tax treaties. Generally these conditions or
specific Articles have a broader scope of coverage than
the beneficial ownership condition. For instance,
Limitation on Benefits (LOB) Articles are included in
the 1994 France–United States tax treaty and the 2007
Protocol to the France–Japan tax treaty. These Articles
limit the availability of the benefits under the treaty
provisions to specific entities and individuals. In addi-
tion, other recent French tax treaties contain provi-
sions that exclude their application in situations
resembling fraus legis. For instance, Article 11(6) of
the 2008 France–United Kingdom tax treaty states
that the Dividend Article ‘‘shall not apply if it was the
main purpose or one of the main purposes of any

person concerned with the creation or assignment of
the shares or other rights in respect of which the divi-
dend is paid to take advantage of this article by means
of that creation or assignment.’’ A similar provision is
to be found in a number of French tax treaties, includ-
ing those with Albania, Azerbaijan, Chile, Croatia,
Mexico, Nigeria and Uzbekistan. These new types of
provisions have a broader scope than the beneficial
ownership approach and seem to be more efficient
tools for countering cases of tax evasion.

II. Application of the French approach

A. Dividends paid by HCo to FHoldCo

Based on current case law, it would be difficult for the
FTA to demonstrate that FHoldCo is not the beneficial
owner of the dividends: FHoldCo is indeed the full
owner of the HCo shares and does not receive the divi-
dends in the capacity of an agent or a nominee; as in-
dicated in I.D., above, the mere fact that FHoldCo
pays on a large portion of the dividends received to
Parent does not make Parent the beneficial owner of
the dividends.

Based on the Bank of Scotland case, a possible alter-
native for the FTA would be to demonstrate, that the
interposition of FHoldCo between HCo and Parent
constitutes an abuse of law. Denying the validity of
this scheme would entitle the FTA to designate Parent
as the beneficial owner or actual recipient of the divi-
dend income. Such a characterisation would be ad-
mitted if the FTA were able to demonstrate that the
participation structure set up by the group was only
driven by the purpose of avoiding or mitigating the tax
burden in France with respect to the dividends. Based
on case law of the French tax courts, the essential con-
sideration would be whether or not FHoldCo had suf-
ficient substance to manage its participation in HCo,
i.e., whether the holding activity (accounting, legal, fi-
nancial services, etc.) could be carried out in Country
X by FHoldCo’s employees and whether the establish-
ment of FHoldCo in Country X was driven by eco-
nomic reasons other than tax reasons (for instance,
there would be evidence to support the fact that the
establishment of FHoldCo was for non-tax economic
reasons if FHoldCo carried out a regional headquar-
ters activity by holding participations in other subsid-
iaries located in other European countries). If
FHoldCo were only a shell entity, there would be a
high risk that the FTA would be successful in estab-
lishing an abuse of law: in that case FHoldCo would
be disregarded, and the domestic withholding tax rate
would apply as if Parent had received the dividends di-
rectly. If Country X were an EU Member State but not
Country Y, the FTA would not need to resort to the
abuse of law procedure, merely the anti-avoidance
measure provided by Article 119 ter of the FTC. In
view of the above, the dividend withholding tax ex-
emption would remain available only if it could be
demonstrated that FHoldCo has substance.

B. Interest paid by HCo to FFinCo

Since March 1, 2010, under French domestic law, the
payment of French-source interest to a nonresident
has been exempt from withholding tax. Withholding
tax applies, at a rate of 50 percent, only where interest
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is paid to a recipient located in a State or territory that
under French tax law is considered ‘‘non-cooperative’’
for information exchange purposes.1

18
8

In the present case, interest is paid to FFinCo,
which is a resident of a treaty country and therefore
not a non-cooperative country. The beneficial owner-
ship issue, if there is one, is only relevant if the benefi-
cial owner is resident of a non-cooperative country.
For the sake of discussion, it will be assumed that the
third party banks are established in a non-cooperative
country.

The situation is akin to that described in the admin-
istrative guidelines on the France–Algeria tax treaty
(see I.D., above), which indicate that an entity is not
the beneficial owner where a financial flow merely
passes through the entity. However, the fact that the
original lenders are third party banks and that FFinCo
has a staff of experienced financial personnel who per-
form a risk management function would make it diffi-
cult to demonstrate that FFinCo is a mere conduit. In
addition, the reduction of withholding tax makes
sense in the context of transactions within a group;
with third parties, the burden of the withholding tax is
actually shifted outside the group, unless gross-up
clauses have been negotiated. The same would hold
true under an abuse of law approach.

C. Royalties paid by HCo to FIPCo

The analysis proposed in I.A., above in relation to divi-
dend payments could also be applied in relation to
royalty payments. The FTA could attempt to challenge
the exemption from withholding tax on royalties paid
by HCo to FIPCo by asserting that Parent is the ben-
eficial owner of the royalties. In practice, the risk of
such a challenge would be increased by the availabil-
ity of a double exemption from withholding tax — in
France and in Country Q — while the direct payment
of royalties from HCo to Parent would not be tax
exempt. In addition this specific structure was identi-
fied by the FTA as open to criticism in the 1996 Minis-
terial response (see I.C., above). In this particular
situation, the FTA could assert that the licensing of the
IP rights by Parent to FIPCo is actually an agency
agreement under which FIPCo manages the IP in the
name and on behalf of Parent. In this case, FIPCo
would be characterised as an intermediary with re-
spect to the royalties paid by HCo. The FTA could sup-
port its argument by pointing to the fact that 91
percent of the royalties derived from France is on-paid
by FIPCo to Parent. However in the 1999 case referred
to in I.D., above, the Lille Lower Tax Court rejected
the position of the FTA in a similar situation: the
Dutch company was granted a license by a Nether-
lands Antilles company and granted a sublicense to a
French company. The magnitude of the amount of the
royalty paid by the Dutch company to the Netherlands
Antilles company was not considered by the Court to
be a relevant argument for characterising the Nether-
lands Antilles, rather than the Dutch, company as the
beneficial owner. In the present case, the same analy-
sis could be argued to challenge the FTA’s position, to

the extent the margin derived by FIPCo corresponds
to an arm’s length compensation.

Alternatively, however, the FTA could attempt to
characterise the arrangement as an abuse of law, espe-
cially if FIPCo does not have sufficient economic sub-
stance and/or the setting up of FIPCo in Country Q
was not justified by economic or regulatory reasons
and was only tax-driven. The location of FIPCo in
Country Q would have to be justified on economic
grounds and the company would have to be able to
prove that the staff of only three employees is suffi-
cient for the efficient performance of the IP manage-
ment activities. If the FTA were to succeed in
challenging the arrangement on the grounds of fraus
legis, the application of the France–Country Q tax
treaty provisions could be disregarded.

Where Country Q is an EU Member State, but
Country Y is not, the FTA could likely challenge the ex-
emption from French withholding tax on the royalties
on the basis of the EC Interest and Royalties Direc-
tive,1

19
9 because FIPCo is controlled by Parent, a

non-EU holding company, by demonstrating that the
main purpose of the interposition of FIPCo is to take
advantage of the withholding tax exemption. The FTA
would have the burden of proof, but the FTA would
likely be successful where there is no economic non-
tax reason for the setting up of FIPCo in Country Q,
especially where FIPCo lacks substance.
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2009 No.05-08263 Sté Innovation et Gestion financière,
RJF 5/10 No.511.
17 See fn. 2, above.
18 18 Botswana, Brunei, Guatemala, Marshall Islands,
Montserrat, Nauru, Niue, the Philippines.
19 19 FTC, Art. 182 bis B.

12/12 Tax Management International Forum BNA ISSN 0143-7941 35



Host Country
GERMANY
Dr. Rosemarie Portner, LL. M.
Deloitte & Touche GmbH, Düsseldorf

Introduction

A. General Anti-Abuse provision

A s early as 1919, a provision was introduced
into the German Fiscal Code to combat abuse
of the tax law.1 In connection with the intro-

duction of this provision, tax abuse was defined as the
achievement of a specific economic result through
avoidance of the legal criteria that the tax law would
assume normally to be met and that the tax law there-
fore made a precondition for the arising of a tax claim.
It was subsequently explained that, for tax purposes,
what is significant is economic substance; conversely,
transactions that are valid according to German civil
or commercial law but that have no economic sub-
stance may be ignored for tax purposes.
§ 42 of the Fiscal Code constitutes a general anti-
abuse provision that implies the substance-over-form
doctrine and determines that a transaction that may
be regarded as unnecessary for achieving the non-tax
legal and economic objectives ultimately sought may
be disregarded if it conceals the true substance of
what is accomplished by the transaction. This general
rule does not apply where the taxpayer can prove that
the design of the transaction is based on sound, non-
tax-related business reasons that, taking into account
all the facts and circumstances of the case concerned,
can be regarded as being the decisive reasons for the
transaction. Where the tax authorities assume a trans-
action to be abusive, the taxation of the transaction is
based on the legal treatment deemed generally appli-
cable to the real transaction. In practice, however, the
tax authorities find it difficult to apply the general
anti-abuse provision and to substitute a transaction
that is valid under civil law with a deemed transaction
that is more ‘‘realistic’’ and seems more appropriate
for taxation purposes.

It is important to note that a legally valid transac-
tion that may be viewed as constituting an abuse of
law is to be distinguished from a sham transaction
that is not a valid transaction under the law and there-
fore cannot be an abuse of law.2

In addition to the general anti-abuse provision in
the Fiscal Code, a number of particular tax laws (for
example, the Income Tax Act and the Act on Foreign
Transactions) contain specific provisions designed to

combat the abuse of law. These specific anti-abuse
provisions also determine the tax consequences that
follow when they apply (for example, that, in certain
circumstances, treaty benefits are denied).3

B. Beneficial Ownership concept

The beneficial ownership concept may be regarded as
being designed to ensure that the incidence of taxa-
tion is not determined solely by which person or entity
receives a particular item of income, but must also
take into account which person or entity enjoys the
true economic benefits from, or control over, the
income, and which person or entity owns the prop-
erty, performs the services or bears the risks that give
rise to the income. Thus the beneficial ownership doc-
trine addresses one specific aspect of a broad range of
possible abusive transactions. Typically, the beneficial
ownership concept is used to determine whether the
formal recipient of income is entitled to enjoy the ben-
efits that a tax treaty confers with respect to the
income with a view to combating ‘‘treaty shopping.’’
‘‘Treaty shopping’’ refers to an arrangement whereby a
person that is not directly entitled to certain treaty
benefits interposes another person that is entitled to
such benefits, which are then passed on to the ‘‘princi-
pal’’ in the arrangement.

The term ‘‘beneficial owner’’ (in German, ‘‘Nut-
zungsberechtigter’’) or ‘‘beneficial ownership’’ is used
in Germany’s tax treaties but not in German domestic
tax law.

C. True economic ownership versus formal receipt of
income

While substance over form (and specifically the eco-
nomic substance doctrine) is generally understood to
combat the abuse of law where it is applied to a legal
form that is artificially adopted with a view to mini-
mising taxation in an inappropriate manner, typically
of a civil law country, Germany has long taken the po-
sition that assets that are generally allocated to their
civil law owner4 may be allocated to another person,
who exercises control over the assets in such a way
that for the life of the assets the legal owner is gener-
ally excluded from control over them.5 Thus, a per-
son’s economic ownership of an asset is assumed if
the person has a secure legal position for acquiring
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the asset and acquires the principal legal rights at-
taching to the asset (for example, where the asset
transferred is a share, voting rights and dividends),
and bears the risk of a decrease or the chance of an in-
crease in the value of the asset. A legal transaction
may therefore be accomplished where an arrange-
ment is viewed from an economic perspective if the
law itself is governed by an economic approach, in the
sense that it applies criteria with an economic con-
tent. Such legal transactions are not viewed as being
abusive and must be distinguished from tax abuse.

Civil law notions, such as agent versus principal
(Vertreter), the anticipatory assignment of income
(Nieszbrauch) and fiduciary (Treuhand) arrangements,
have for a long time played a role in the determination
of the ‘‘true taxpayer’’ with respect to a particular item
of income.

1. Agent versus Principal

It is relevant to determining whether the nominal or
direct recipient of income is to be treated as the recipi-
ent of the income for German income and withhold-
ing tax purposes that, in certain circumstances, a
person that directly receives an item of income may be
treated as a mere agent or nominee. To be an agent, a
person must: (1) operate in the name of and for the ac-
count of its principal; (2) bind the principal by its ac-
tions and transmit the relevant payments to the
principal; and (3) hold itself out to third parties as an
agent for its principal and have as its business pur-
pose the carrying on of the normal duties of an agent.
§ 13 of the Fiscal Code defines the term ‘‘permanent
agent’’ as a person that, on a sustainable basis, carries
on the business of an enterprise that is its principal
and is bound by the principal’s instructions. In par-
ticular, a permanent agent is a person that concludes
or commissions contracts for the enterprise of which
it is an agent or maintains a stock of goods from
which it (the agent) makes deliveries.

2. Anticipatory Assignment of Income doctrine

Under German civil law, the owner of income-
producing property such as stock, debt instruments or
leased immovable property, can avoid being taxed on
the income produced by entering into a contractual
agreement with the effect that the income is to be al-
located to a third party. Thus, rights to income can be
transferred separately from the underlying income-
producing property. Of course, a legal contract by
virtue of which income is transferred separately from
the underlying income-producing property must be
distinguished from a simple arrangement transferring
income to a third party for whatever reason (for ex-
ample, the making of a gift). Thus, for example, a
person that owns stock or debt instruments and
simply directs the issuer to pay dividends or interest
to another person (and not to the person to whom
such payments are due) remains the beneficial owner
of the income and is subject to tax under the German
tax rules. The efficacy of a contractual assignment of
income is somewhat limited by the fact that the ‘‘inter-
mediary’’ is entitled to keep the income deriving from
the income-producing property.

3. Trust versus Fiduciary

The German ‘‘Treuhand’’ is to be distinguished from
the trust concept familiar in Anglo-American jurisdic-
tions. Under a Treuhand, a person (Treugeber) trans-
fers the ownership in property to another person
(Treuhãnder) who administers the property in his/her
own name but under the absolute control of the trans-
feror of the assets (i.e., Treugeber). The transferor of
the assets (Treugeber) is thus treated for tax purposes
as the economic owner and as taxable on income de-
rived from the property administered in the name of
the civil law owner (Treuhãnder) but for the account of
the transferor of the assets (Treugeber).6 Such a formal
transfer of ownership, with the ongoing control over
the assets being retained by the transferor must be
clearly documented, in order for it to be recognised
for tax purposes.

D. Entitlement to treaty benefits — treaty shopping

Under the Income Tax Act, a withholding tax of 25 per-
cent plus a solidarity surcharge of 5.5 percent (giving
an overall rate of 26.375 percent) is levied on divi-
dends (and certain types of profit participating inter-
est) paid by a German resident corporation. In the
case of royalties paid by a German resident payor, the
overall rate of withholding tax is 15.825 percent. The
tax is levied by way of withholding at source. Relief
from withholding tax under the EU Parent-Subsidiary
and Interest and Royalties Directives and under appli-
cable German tax treaties is usually obtained either by
applying for a withholding tax exemption certificate
before payment is made or by requesting a refund
after payment is made. However, both forms of relief
from withholding tax are subject to an anti-treaty
shopping rule contained in § 50d (3) of the Income
Tax Act (the ‘‘limitation on benefits provision’’).

The standard treaty-shopping scenario involves
three parties, two of which are affiliated or related
through a commercial or other relationship where the
direct relationship between these two parties does not
lead to the availability of the desired treaty benefits.
To achieve the desired treaty benefits (for example, in
relation to withholding tax on dividends, interest or
royalties), a third party is interposed as a conduit
company that transfers the income concerned to the
ultimate shareholder or party to the contract.

For purposes of the application of a tax treaty, the
acceptance of a legal relationship for tax purposes is
restricted by virtue of the beneficial ownership re-
quirement contained in Articles 10, 11 and 12 of the
OECD Model Convention. However, the term ‘‘benefi-
cial owner’’ is generally not defined in treaties. Nor
can the term be interpreted by reference to German
domestic law, which also does not define the term. The
allocation of income to a person other than its civil
law owner, however, should generally not be consid-
ered to create beneficial ownership of that income if
the civil law owner of the underlying property is in a
position to generate income from that property and
the use of the income is at his/her discretion and
under his/her control.

According to German jurisprudence, a civil law
legal transaction may be ignored and income allo-
cated to a person indirectly involved in the transaction
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if the transaction is regarded as abusive, irrespective
of whether a tax treaty applies. The application of
German substance-over-form rules is deemed not to
be barred under the terms of Germany’s tax treaties
(at least if the treaty concerned does not contain a
limitation on benefits or similar anti-treaty-shopping
clause), because Germany’s treaties do not cover the
allocation of income to a particular person — the allo-
cation of income is governed by national law. How-
ever, this approach is highly controversial.

In the context of entitlement to tax treaty benefits,
the German government has long sought — with
mixed success — to deny treaty benefits with respect
to payments made by a German taxpayer to a person
that is a resident of a treaty partner country where the
participation of the treaty country resident is re-
garded as having no substantive economic purpose
other than the achievement of qualification for treaty
benefits.

The most relevant provision regarding whether the
payment of income to an intermediary will be given
effect for German tax purposes is contained in § 50d
(3) of the Income Tax Act. This provision is based on
the substance-over-form doctrine, under which a
transaction viewed as unnecessary for achieving the
non-tax legal and economic objectives ultimately
sought may be disregarded if it conceals the true sub-
stance of what is accomplished by the transaction.
The provision specifically addresses treaty and direc-
tive shopping. It was first introduced as § 50d (1a) of
the Income Tax Act, which became effective as of
1994, and was most recently amended by the Tax Act
for the Implementation of the EU Tax Recovery Direc-
tive and the amendment of certain tax provisions that
became effective on December 11, 2011.7 The latest
version of the rule applies with general effect from
January 1, 2012. It also applies to all previous periods
to the extent that the tax assessment or exemption cer-
tificate concerned is still open to appeal and applying
the new version of the rule leads to a more favourable
tax result for the taxpayer.

The most recent amendment became necessary
when the European Commission formally requested
that Germany amend its anti-abuse provision targeted
at treaty shopping, which was regarded as incompat-
ible with EU principles. The Commission emphasised
that it was not challenging the objective of the anti-
treaty shopping provision in § 50d (3) of the Income
Tax Act, but merely the disproportionate require-
ments imposed on foreign companies for proving the
existence of a ‘‘genuine economic activity’’ (gross re-
ceipts test). Under the former version of § 50d (3), a
foreign company that received a payment subject to
German withholding tax and that was owned by
shareholders that would not have been entitled to a
corresponding benefit under a tax treaty or the EU
Parent-Subsidiary or Interest and Royalties Directive
had they received the payment directly was not en-
titled to a reduced or zero rate of withholding tax if
one of the following three tests was passed: (1) there
were no economic or other relevant (i.e., non-tax) rea-
sons for the interposition of the foreign company
(business purpose test); (2) the foreign company did
not generate more than 10 percent of its income from
its own business activities (gross receipt test); or (3)
the foreign company did not have adequate business

substance to engage in its trade or business and did
not participate in general trade and commerce (sub-
stance test). The European Commission explained
that the contested measure was disproportionate, in
particular as regards the gross receipts test, because a
corporation would have no ability to produce evi-
dence to show that it did not pass the test.

As a result of the infringement procedure initiated
by the European Commission in 2010, § 50d (3) of the
Income Tax Act was amended. Under the amended
provision, which applies as of January 1, 2012, a for-
eign company that receives payments subject to
German withholding tax is entitled to tax relief to the
extent that:
s the company is owned by shareholders that would

be entitled to a corresponding benefit under a tax
treaty or an EU Directive were they to receive the
income directly (shareholder test); or

s the gross receipts generated by the foreign com-
pany in the relevant year are derived from the com-
pany’s own genuine business activities (business
income test).
A foreign company that fails to pass both the share-

holder and business income tests is nevertheless en-
titled to relief from withholding tax if it passes both of
the following additional tests:
s there are economic or other relevant (i.e., non-tax)

reasons for the interposition of the foreign com-
pany in relation to the relevant income (business
purpose test); and

s the foreign company has adequate business sub-
stance to engage in its trade or commercial busi-
ness and it participates in general trade or
commerce (substance test).
Whether § 50d (3) of the Income Tax Act is consis-

tent with Germany’s tax treaties and hence whether it
is constitutional or infringes German constitutional
law and the law of nations is the subject of dispute.

1. Administrative Ordinance of January 24, 2012

On January 24, 2012, the German Ministry of Finance
(Bundesministerium der Finanzen or BMF) issued an
administrative ordinance that contains guidance on
how the tax authorities will interpret the amended
anti-treaty shopping rule. The guidance aims to
clarify relevant terms and addresses some of the most
relevant questions associated with the amended rule.
The ordinance also states that the tax authorities
apply the amended rule and the ordinance to all pre-
2012 cases that are still pending if the application of
the rule is favourable to the taxpayer.

2. Shareholder test

The shareholder test determines personal entitlement
to a claim or relief from withholding tax under an EU
Directive or one of Germany’s tax treaties (in contrast
to the business income, or business purpose and sub-
stance tests, which lay down the factual preconditions
for claiming withholding tax relief.) It is nonetheless
possible to look though interposed foreign companies
that do not pass the anti-treaty shopping test to a
higher-tier company that is personally entitled to
withholding tax relief. If, however, one of the inter-
posed companies is only entitled to a lower or no relief
from withholding tax, the lower tax relief is decisive,
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irrespective of the entitlement of a higher-tier share-
holder to a reduced withholding tax rate. The admin-
istrative ordinance explains that the look-through
approach applies only to the extent the relevant for-
eign shareholder does not meet the criteria for factual
entitlement. Unless each company in a chain of share-
holders is personally entitled to relief, it is not possible
to look through interposed companies. In this context
German resident shareholders, which are not person-
ally entitled to withholding tax relief, are considered
‘‘tainted’’ shareholders.

3. Specific cases

A foreign company in whose principal class of shares
there is substantial and regular trading on a recog-
nised stock exchange is not covered by the limitation
on benefits clause. This also applies to qualifying in-
vestment vehicles. Such taxpayers are not required to
pass the business income, business purpose and sub-
stance tests if they are personally entitled to withhold-
ing tax relief because they are protected by a tax treaty
or an EU Directive.

Where a foreign holding company is held directly or
indirectly by a listed company, the personal entitle-
ment of each interposed company must be reviewed.
Whether the additional business income, business
purpose and substance criteria are met need not be
tested at each level provided each interposed com-
pany is personally entitled to the same (or higher)
withholding tax relief as the ultimate parent company.
However, if one of the interposed companies is only
entitled to lower withholding tax relief than the ulti-
mate listed parent company, the factual entitlement at
the level of the lower-tier companies will have to be re-
viewed in order to determine whether one of these
companies is factually entitled to higher withholding
tax relief.

4. Pro rata approach to determining entitlement
to tax relief

The administrative ordinance explains that where a
foreign company does not pass the factual entitlement
test (i.e., business income, or business purpose and
substance), if some of its shareholders are not entitled
to withholding tax relief, the ‘‘fictitious’’ entitlement to
withholding tax relief must be determined for each
shareholder (this is known as the ‘‘apportionment
rule’’). Thus, a company’s gross receipts are separated
into ‘‘good’’ income and ‘‘bad’’ income, which will, in
turn, determine whether the company is entitled to
full or only partial withholding tax relief. More spe-
cifically, this means that an analysis must be made, at
the level of the qualifying foreign shareholder com-
pany or, if this company is looked through, at the level
of its shareholders, of the percentage of income the
foreign company generates from its own genuine
business activities (good income).

5. Business purpose and substance

With regard to ‘‘bad’’ income, it may still be possible to
qualify for relief from withholding tax to the extent it
can be demonstrated that there are economic or other
relevant non-tax reasons for the interposition of the
foreign company in relation to the receipts, and that

the foreign company has adequate business substance
to engage in its trade or business and it participates in
general commerce (‘‘good’’ income).

Thus, ‘‘good’’ income and ‘‘bad’’ income are differen-
tiated and withholding tax relief with respect to divi-
dends or royalties is granted only in proportion to the
percentage of total income represented by good
income. To the extent a company generates bad
income, the analysis must be repeated at the next level
of shareholders provided the personal entitlement cri-
teria are met.

6. Business income test

The business income test, together with the business
purpose and substance tests, lays down the factual
preconditions for claiming withholding tax relief.
Under the business income test, withholding tax relief
is granted insofar as the foreign company generates
gross income as a result of its own genuine business
activities. A company is deemed to engage in its own
genuine business activities if it participates in a gen-
eral trade in its host country and if its activities cannot
be viewed as mere asset management. The adminis-
trative ordinance explains that own genuine business
activities may be presumed to be carried on where ser-
vices are rendered to one or more subsidiaries of the
foreign company and the terms and conditions for the
rendering of such services conform to the arm’s length
standard. The carrying on of mere asset management
activities , i.e., the management of the company’s own
or a third party’s assets, would not be sufficient. How-
ever, a management holding company is deemed to
engage in its own genuine business activities if its
shareholding in the managed companies is substan-
tial and the holding company manages at least two or
more subsidiaries. In this context, it is important for
the management holding company to be able to exer-
cise a certain degree of influence over the subsidiaries,
and for long-term strategic decisions and certain fun-
damental decisions concerning the managed subsid-
iaries to be taken at the level of the management
holding company. The management arrangements
must be entered into in writing and sufficiently docu-
mented.

According to the administrative ordinance, where a
managed subsidiary of a foreign company is active in
the same line of business as the foreign company and
there is a functional link between the activities of the
foreign company and its subsidiary, any dividend/
interest or royalty income from the subsidiary quali-
fies as income from its own genuine business
activities. Interest income received by the foreign
company also qualifies as income from its own busi-
ness activities if it results from the investment of
excess liquidity deriving from a qualifying genuine
business activity. An outsourcing of management and
other activities to a third party, for example, a law firm
or a management company, gives rise to ‘‘tainted’’ ac-
tivities, income from which would not be accepted as
income from a company’s own genuine business ac-
tivities.

7. Business purpose test

Withholding tax relief is granted insofar as, even
though the foreign company does not generate busi-
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ness income, it maintains an adequate business op-
eration through which it participates in general trade
if there is a business purpose for the interposition of
the foreign company. A business purpose is assumed if
there is an intention that the foreign company should
carry on its own genuine business activities and evi-
dence can be provided of the appropriate activities.
According to the administrative ordinance, there is
deemed to be no business purpose, for example, if the
main function of the foreign company is to protect do-
mestic assets in times of crisis, or if the foreign com-
pany is to be used for future succession arrangements
or to secure the retirement assets of its shareholders.
In the same way, the existence of purposes attribut-
able to the circumstances of the group of which the
foreign company is a part, such as coordination, or-
ganisation, establishing customer relations, costs,
local preferences and the overall corporate set up, that
do not qualify as economic or other relevant purposes
does not result in the business purpose test being
passed.

8. Substance test

The administrative ordinance provides some ex-
amples that illustrate when the foreign company can
be assumed to have sufficient business substance, i.e.,
where there are sufficient management and other staff
personnel; where the foreign company’s personnel
have adequate qualifications to allow them to engage
in the company’s business in a competent and inde-
pendent manner; or where transactions with related
parties are consistent with the arm’s length principle.
However, substance that exists at the level of other
group companies (affiliated companies) cannot be
taken into account for purposes of determining sub-
stance at the level of the foreign company. This also
applies to integrated companies and other forms of
tax consolidation and an economic approach cannot
be taken.

9. Timing aspects

A foreign company’s factual entitlement to treaty ben-
efits must be reviewed with respect to an application
for a refund of withholding tax for the year in which
the dividends/royalties are received by the foreign
company. Where an exemption is requested, factual
entitlement must be determined for the year in which
the application is filed. If the foreign company’s finan-
cial statements for that year are not available at the
time when the application is made, the financial state-
ments for the preceding year may be used.

10. Notification requirements

Taxpayers generally must notify the tax authorities
without any delay if the conditions for withholding
tax relief are no longer fulfilled. However, if the per-
centage of ‘‘good’’ income under the gross receipts test
that was the basis for the original application for an
exemption certificate subsequently decreases within a
range of less than 30 percent, or if a shareholder per-
centage in the corporate chain above the foreign com-
pany changes within a range of less than 20 percent,
no notification is required. Notification must be given
if a shareholding percentage falls short of a minimum

percentage provided for by a tax treaty or an EU Di-
rective. Notification is given to the German Central
Tax Agency (Bundeszentralamt für Steuern or BZSt)

11. Burden of proof

As a result of the 2011 amendment, the burden of
proof in relation to the anti-treaty shopping rule is
statutorily defined for the first time: the foreign com-
pany bears the burden of proving that it passes the
business purpose and business substance tests. On the
basis of the statutory expanded obligation applicable
to taxpayers involved in foreign factual relationships,
the foreign company also bears the burden of proof
with respect to the additional ‘‘relief tests,’’ (i.e., per-
sonal entitlement to withholding tax relief or the gen-
eration of gross income from the company’s own
genuine business activities).

I. Application of the (new) Limitation on Benefits
rule

A. Dividends paid by HCo to FHoldCo

Under its domestic law, Germany levies a 26.375 per-
cent withholding tax (including 5.5 percent solidarity
surcharge) on dividends. On the basis of the treaty be-
tween Germany and Country X, the German with-
holding tax on dividends paid by HCo to FHoldCo
would be substantially reduced. However, the treaty
benefits would not be not granted if and to the extent
that the preconditions in § 50d (3) of the Income Tax
Act (Germany’s domestic law limitation on benefits
provision) were fulfilled.

The first step in determining whether and to what
extent § 50d (3) of the Income Tax Act applies is to
review FHoldCo’s personal entitlement to the benefits
of the Germany–Country X tax treaty.

For FHoldCo to be entitled to relief from withhold-
ing tax: (1) FHoldCo must be owned by a shareholder
that would be entitled to a corresponding benefit
under a tax treaty or an EU Directive were it to receive
the income directly (shareholder test); or (2) the gross
receipts generated by FHoldCo in the relevant year
must be derived from FHoldCo’s own genuine busi-
ness activities (business income test). FHoldCo’s sole
shareholder is Parent, a Country Y corporation that is
the ultimate parent company of the group. Germany
does not have a tax treaty with Country Y nor is Coun-
try Y an EU Member State.

Since no tax treaty exists between Germany and
Country Y, the shareholder test is not passed. Again,
since Germany does not have a tax treaty with Coun-
try Y, of which Parent, the ultimate shareholder of
FHoldCo, is a resident, it is not possible to look
through Parent to determine whether a higher-tier
company is personally entitled to the same level of
withholding tax relief as FHoldCo generally would be.

Where the shareholder test is not passed, the busi-
ness income test must be applied at the level of
FHoldCo. The business income test would be passed if
FHoldCo’s gross receipts were derived from its own
genuine business activities. FHoldCo would be
deemed to engage in its own genuine business activi-
ties if it were to participate in a general trade in Coun-
try X and if its activities were to go beyond mere asset
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management. Own genuine business activities would
be assumed if FHoldCo were to render services to one
or more subsidiaries for an arm’s length consideration
— mere asset management activities would not be suf-
ficient. The business income test is not passed because
FHoldCo redistributes to Parent all of the dividends it
receives from HCo (less an amount to cover its modest
administrative costs) within 90 days of receiving
them. Nevertheless, were FHoldCo to be regarded as a
management holding company, it would be deemed to
be engaged in its own genuine business activities.
However, the conditions for assuming FHoldCo to be
a management holding company are not fulfilled: a
management holding company is required to have a
shareholding in at least two subsidiaries in addition to
exercising a certain degree of influence over the sub-
sidiaries and being involved in fundamental long-term
strategic decision-making. None of these require-
ments are met by FHoldCo.

According to the administrative ordinance, if HCo
is active in the same line of business as FHoldCo and
there is a functional link between the activities of the
two companies, dividends received by FHoldCo from
HCo would qualify as income from FHoldCo’s own
genuine business activities. However, this precondi-
tion is not fulfilled, since FHoldCo is a holding com-
pany while HCo manufactures and distributes
widgets.

According to the facts given, there seem to be no
good business reasons for the interposition of
FHoldCo other than the obtaining of treaty benefits to
which Parent would not be entitled were it to hold the
shares in HCo directly. Finally, it appears that
FHoldCo does not pass the substance test, which re-
quires the presence of sufficient management and
other staff personnel with adequate qualifications to
engage in the business of FHoldCo, which in any event
does not pass the business income test.

From the above, it follows that FHoldCo is not en-
titled to the withholding tax relief granted under the
Germany–Country X tax treaty. FHoldCo, therefore,
cannot apply for either the reimbursement of with-
holding tax or an exemption certificate.

B. Interest paid by HCo to FFinCo

Under German domestic law, interest paid by a
German borrower to a foreign lender is subject to
German tax within the framework of German limited
tax liability only if the interest payments are secured
by German-situs real estate. For purposes of this dis-
cussion, it is assumed that HCo’s pledges of HCo
assets meet the criterion that security is provided in
the form of German real estate. Germany levies a
26.375 percent withholding tax (including 5.5 percent
solidarity surcharge) on such interest.

Under the Germany–Country Z tax treaty, the
German withholding tax on interest paid by HCo to
FFinCo is reduced to zero. However, treaty benefits
are not granted if and to the extent that the precondi-
tions in § 50d (3) of the Income Tax Act (Germany’s
domestic law limitation on benefits provision) are ful-
filled.

The first step in determining whether and to what
extent § 50d (3) of the Income Tax Act applies is to

review FFinCo’s personal entitlement to the benefits of
the Germany–Country Z tax treaty.

For FFinCo to be entitled to relief from withholding
tax: (1) FFinCo must be owned by a shareholder that
would be entitled to a corresponding benefit under a
tax treaty or an EU Directive were it to receive the
income directly (shareholder test); or (2) the gross re-
ceipts generated by FFinCo in the relevant year must
be derived from FFinCo’s own genuine business ac-
tivities (business income test). FFinCo’s sole share-
holder is Parent, a Country Y corporation that is the
ultimate parent company of the group. Germany does
not have a tax treaty with Country Y nor is Country Y
an EU Member State.

Since no tax treaty exists between Germany and
Country Y and no EU Directive applies, the share-
holder test is not met. Since Country Y Parent is the
ultimate parent it is not possible to look through
Parent to determine if a higher-tier company is per-
sonally entitled to the same level of withholding tax
relief as FFinCo generally would be.

Where the shareholder test is not passed, the busi-
ness income test must be applied at the level of
FFinCo. The business income test would be passed if
FFinCo’s gross receipts were to result from its own
genuine business activities. FFinCo would be deemed
to be engaged in its own genuine business activities if
it were to participate in a general trade in Country Z
and its activities were to go beyond mere asset man-
agement. Own genuine business activities would be
assumed if FFinCo were to render services to one or
more subsidiaries for an arm’s length consideration. It
appears that FFinCo passes the business income test,
assuming that the borrowing from third parties and
the relending of the funds to a number of group com-
panies at a 10 percent mark-up is consistent with the
arm’s length principle.

The business purpose and substance tests need only
be applied if and to the extent the business income test
is not passed. Therefore, the business purpose and
business substance tests would only come into play if
— contrary to the assumption made in the previous
paragraph — the tax authorities were to deny that
FFinCo passed the business income test. While the cir-
cumstances of the group, such as coordination, or-
ganisation, the establishment of customer relations,
costs, local preferences and the overall corporate set
up, do not qualify as economic or other relevant rea-
sons, economic reasons for the interposition of the
company will be assumed if Parent intends to carry on
its own genuine business activities. FFinCo supports
HCo’s own genuine business activities through financ-
ing a substantial part of HCo’s capital needs.

To summarise, FFinCo should be entitled to the
benefits provided under the tax treaty between Ger-
many and Country Z, which provides for a zero with-
holding tax rate on interest payments. FFinCo should,
therefore, not be subject to German tax on its interest
income.

C. Royalties paid by HCo to FIPCo

Under its domestic law, Germany levies a 15.825 per-
cent withholding tax (including 5.5 percent solidarity
surcharge) on royalties paid by a German licensee cor-
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poration to foreign shareholders or other recipients
that are licensors.

Under the Germany–Country Q tax treaty, the
German withholding tax on royalties paid by HCo to
FIPCo is reduced to zero. However, treaty benefits are
not granted if and to the extent that the preconditions
in § 50d (3) of the Income Tax Act (Germany’s domes-
tic law limitation on benefits provision) are fulfilled.

The first step in determining whether and to what
extent § 50d (3) of the Income Tax Act applies is to
review FIPCo’s personal entitlement to the benefits of
the Germany–Country Q tax treaty.

Entitlement to relief from withholding tax requires
that FIPCo is owned by a shareholder that would be
entitled to a corresponding benefit under a tax treaty
or an EU directive had it received the income directly
(shareholder test); and that the gross receipts gener-
ated by FIPCo in the relevant year are derived from
FIPCo’s genuine own business activities (business
income test). FIPCo’s only shareholder is Parent, a
Country Y corporation that is the ultimate parent
company of the group. Host Country does not have a
tax treaty with Country Q nor is Country Q an EU
Member State.

For FIPCo to be entitled to relief from withholding
tax: (1) FIPCo must be owned by a shareholder that
would be entitled to a corresponding benefit under a
tax treaty or an EU Directive were it to receive the
income directly (shareholder test); or (2) the gross re-
ceipts generated by FIPCo in the relevant year must be
derived from FIPCo’s own genuine business activities
(business income test). FIPCo’s sole shareholder is
Parent, a Country Y corporation that is the ultimate
parent company of the group. Germany does not have
a tax treaty with Country Q nor is Country Q an EU
Member State.

Since no tax treaty exists between Germany and
Country Y, the shareholder test is not passed. Since
Country Y Parent is the ultimate parent it is not pos-
sible to look through Parent to determine if a higher-
tier company is personally entitled to the same level of
withholding tax relief as FIPCo generally would be.

Where the shareholder test is not passed, the busi-
ness income test must be applied at the level of FIPCo.
The business income test would be passed if FIPCo’s
gross receipts were to result from its own genuine
business activities. FIPCo would be deemed to be en-
gaged in its own genuine business activities if it were

to participate in a general trade in Country Q and if its
activities were to go beyond mere asset management.
This condition does not seem to be met. FIPCo subli-
censes intellectual property owned by Parent to HCo
and retains a 10 percent mark-up. FIPCo oversees the
registration of the intellectual property and manages
efforts by outside lawyers and other third party con-
tractors to ensure that such property retains its legally
protected status and that such status is enforced
against potential infringers. FIPCo thus does not par-
ticipate in a general trade in Country Q and appears
merely to be performing asset management functions.
It seems doubtful that a 10 percent mark-up could be
regarded as being consistent with the arm’s length
principle. Further there seems to be no room for argu-
ing that FIPCo and HCo are active in the same line of
business because HCo manufactures and distributes
widgets while FIPCo sublicenses and manages intel-
lectual property owned by Parent. In addition part of
FIPCo’s activity relating to the management of the in-
tellectual property is outsourced to lawyers and third
party contractors.

The business purpose and substance tests must
therefore be reviewed to determine whether FIPCo
may be entitled to treaty benefits under the tax treaty
between Germany and Country Q. However, there
seems to be no economic reason for the interposition
of FIPCo and FIPCo employs only three people to
carry on its activities.

FIPCo is therefore not entitled to benefits under the
tax treaty between Germany and Country Q and
cannot claim for relief from the 15.825 percent with-
holding tax on the gross royalties paid to it by HCo.

NOTES
1 Abgabenordnung (the ‘‘Fiscal Code’’), § 42.
2 Fiscal Code, § 41.
3 The limitation on benefits clause in Einkommens-
teuergesetz (the ‘‘Income Tax Act’’), § 50d (3).
4 Fiscal Code, § 39 (1).
5 Fiscal Code, § 39 (2).
6 Fiscal Code, § 39 (2) no. 1 2nd sentence.
7 This represents the third time that the provision has
been amended. Earlier amendments were made by the
Tax Amendment Act of Dec. 20, 2001, as a result of which
that provision took its place in Income Tax Act § 50d (3),
and by the Annual Tax Act 2007.
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Introduction

T he concept of beneficial ownership was incor-
porated into the OECD Model Convention in
1977 as an anti-avoidance measure. The term

generally appears in the tax treaty articles relating to
the taxation of dividends, interest, royalties and fees
for technical services.

The term ‘‘beneficial owner’’ makes a limited ap-
pearance in some sections of the Indian Income-Tax
Act, 1961 (the ‘‘Act’’). The term is used in a generic
sense and possibly as a substitute for the term ‘‘regis-
tered owner.’’ The specific sections that refer to the
term are:

s section 2(22)(e), which provides that a loan to a
shareholder (who is the beneficial owner of at least
20 percent of the shares) should be treated as a
deemed dividend; and

s section 79, which deals with the carry-forward and
set-off of losses in the case of a company, if there is
substantial change in the beneficial owners of the
shares in the company.
Generally, India follows the concept of taxing

income in the hands of the actual recipient of the
income. The term ‘‘beneficial owner’’ is extensively
used in India’s tax treaties with a view to ensuring that
treaty benefits are available only to the rightful
owners of income.

Because different tax treaties can differ in their
treatment of the same source of income, companies
across the world resort to ‘‘treaty shopping’’ in order to
benefit from the most favourable tax treaty. Those
countries that view this practice unfavourably have,
as a safety measure, incorporated the concept of ‘‘ben-
eficial owner’’ in their tax treaties.

A. Treaty shopping

Countries around the world have entered into bilat-
eral tax agreements to mitigate the exposure of their
residents to double taxation of their income earned in
other jurisdictions. Since tax treaties are negotiated
agreements, they can provide differing rates or a dif-
fering scope of taxation with respect to the same
source of income. Such differential tax treatment gen-
erally affords opportunities for tax arbitrage and
paves the way for taxpayers to engage in treaty shop-
ping.

It is in this context that the concept of beneficial
ownership achieves its significance. In the case of
treaty shopping, there is generally a legal owner, who
has the legal title to the income or property con-
cerned, and a beneficial owner, who enjoys the ben-
efits of ownership even though he does not hold the
title to or custody of the income or property.

Under the beneficial ownership concept, the income
earned is taxed in the hands of the rightful owner, i.e.
the beneficial owner, and not in the hands of the re-
cipient. The concept has been introduced to prevent
treaty shopping involving the use of intermediaries,
especially in cases where the beneficial owner is not
entitled to treaty benefits.

B. India’s position on treaty shopping

In India, importance is generally given to the legal
form, rather than the substance, of a transaction,
unless the transaction is a ‘‘colourable’’ transaction
that has been entered into solely for tax avoidance
purposes.

In various judicial precedents, tax planning through
treaty shopping has been regarded as valid. In Azadi
Bachao Andolan,1 the Supreme Court described treaty
shopping as an act of a resident of a third country who
takes advantage of a tax treaty between two Contract-
ing States. Regarding the legality of treaty shopping,
the Supreme Court held that, in the absence of a limi-
tation on benefits clause in the treaty concerned, there
would be no disentitling or disabling conditions pro-
hibiting the third country resident from enjoying the
benefits of the treaty.

In McDowells,2 the Supreme Court declared that:

Tax planning may be legitimate provided it is within
the framework of law. Colourable devices cannot be
part of tax planning and it is wrong to encourage or
entertain the belief that it is honourable to avoid the
payment of tax by resorting to dubious methods.

C. Meaning of Beneficial Ownership

Under the treaty articles relating to dividends, inter-
est, royalties and fees for technical services, the treaty
benefit of lower withholding tax is available to resi-
dents of the Contracting States only if they are the
beneficial owners of the income from dividends, inter-
est, royalties and fees for technical services.
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Article 11(2) of the OECD Model Convention, which
pertains to ‘‘interest,’’ reads as follows:

However, such interest may also be taxed in the Con-
tracting State in which it arises and according to the
laws of that State, but if the beneficial owner of the in-
terest is a resident of the other Contracting State, the tax
so charged shall not exceed 10 per cent of the gross
amount of the interest.. . .[Emphasis added.]

Article 11(2) of the UN Model Convention reads as
follows:

However, such interest may also be taxed in the Con-
tracting State in which it arises and according to the
laws of that State, but if the beneficial owner of the in-
terest is a resident of the other Contracting State, the tax
so charged shall not exceed ___ per cent . . . . of the
gross amount of the interest.. . . [Emphasis added.]

The term ‘‘beneficial owner’’ is not defined in the
Model Conventions or any of India’s tax treaties. Ar-
ticle 3(2) of the OECD Model Convention suggests
that, in applying any tax treaty, the local tax laws of a
Contracting State should be referred to interpret any
term that is not defined in the treaty. Article 3(2) of the
UN Model Convention is worded along the same lines.
To assist in an understanding of the meaning of ‘‘ben-
eficial ownership,’’ this paper refers to the rules of in-
terpretation found in the Vienna Convention on the
Law of Treaties and to various commentaries.

Article 31 of the Vienna Convention lays down the
General Rule of Interpretation as follows:

A treaty shall be interpreted in good faith in accor-
dance with the ordinary meaning to be given to the
terms of the treaty in their context and in the light of
its object and purpose.

References to the term ‘‘beneficial ownership’’ are to
be found at various places in the OECD Commentary
on the Model Convention.3 The 20034 OECD Com-
mentary on Article 10 states that:

12. The requirement of beneficial ownership was in-
troduced in paragraph 2 of Article 10 to clarify the
meaning of the words ‘‘paid . . . to a resident’’ as they
are used in paragraph 1 of the Article. It makes plain
that the State of source is not obliged to give up taxing
rights over dividend income merely because that
income was immediately received by a resident of a
State with which the State of source had concluded a
convention. The term ‘‘beneficial owner’’ is not used in
a narrow technical sense; rather, it should be under-
stood in its context and in light of the object and pur-
poses of the Convention, including avoiding double
taxation and the prevention of fiscal evasion and avoid-
ance.

12.1 Where an item of income is received by a resi-
dent of a Contracting State acting in the capacity of
agent or nominee, it would be inconsistent with the
object and purpose of the Convention for the State of
source to grant relief or exemption merely on account
of the status of the immediate recipient of the income
as a resident of the other Contracting State. The im-
mediate recipient of the income, in this situation,
qualifies as a resident but no potential double taxation
arises as a consequence of that status since the recipi-
ent is not treated as the owner of the income for tax
purposes in the State of residence. It would be equally
inconsistent with the object and purpose of the Con-
vention for the State of source to grant relief or ex-
emption where a resident of a Contracting State,
otherwise than through an agency or nominee rela-
tionship, simply acts as a conduit for another person
who in fact receives the benefit of the income con-
cerned. For these reasons, the report from the Com-

mittee on Fiscal Affairs entitled ‘‘Double Taxation
Conventions and the Use of Conduit Companies’’ con-
cludes that a conduit company cannot normally be re-
garded as the beneficial owner if, though the formal
owner, it has, as a practical matter, very narrow
powers which render it, in relation to the income con-
cerned, a mere fiduciary or administrator acting on
account of the interested parties.

12.2 Subject to other conditions imposed by the Ar-
ticle, the limitation of tax in the State of source re-
mains available when an intermediary, such as an
agent or nominee located in a Contracting State or in
a third State, is interposed between the beneficiary
and the payer but the beneficial owner is a resident of
the other Contracting State (the text of the Model was
amended in 1995 to clarify this point, which has been
the consistent position of all member countries).
States which wish to make this more explicit are free
to do so during bilateral negotiations. [Emphasis
added.]

The corresponding commentaries on the Articles re-
lating to interest and royalties are broadly similar to
the commentary on Article 10 (Dividends) reproduced
above.

In July 2011, the OECD released a discussion draft
entitled, ‘‘Clarification of the meaning of beneficial
owner in the OECD Model Tax Convention’’ to lend
clarity to the concept. Amendments are proposed to
the OECD Commentary relating to dividends, interest
and royalties to suggest that a recipient of such
income should be considered its ‘‘beneficial owner’’
where he/she has the full right to use and enjoy the
income, unconstrained by any contractual or legal ob-
ligation to pass on the payment received to another
person. Such a contractual or legal obligation may be
construed from relevant legal documents and/or on
the basis of facts and circumstances showing that, in
substance, the recipient clearly does not have the full
right to use and enjoy the income.

Remarks on the meaning of ‘‘beneficial ownership’’
may also be found in a number of unofficial commen-
taries:
s Professor Klaus Vogel’s Commentary:5

The beneficial owner is he who is free to decide: 1)
Whether or not the capital or other assets should be
used or made available for use by others; or 2) how the
yields there from should be used; or 3) both. . . .

s Professor Philip Baker’s commentary:6

The essence of this commentary is to explain that the
‘beneficial ownership’ limitation is intended to ex-
clude:

– mere nominees or agents, who are not treated as
owners of the income in their country of residence;
and

– any other conduit who though the owner of the
income, has very narrow powers over the income
which renders the conduit a mere fiduciary or admin-
istrator of the income on behalf of the beneficial
owner.

IBFD International Tax Glossary:7 the glossary dis-
tinguishes ‘‘beneficial owner’’ from ‘‘legal owner.’’ The
term ‘‘beneficial ownership’’ is defined as follows:
s it is the right to enjoy the economic benefits over

the underlying property, as well as control over the
disposition of that property.

s beneficial ownership implies control over the capi-
tal from which the income is derived and/or control
over the disposition of the income itself.
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s [beneficial ownership implies that] the payment is
received for the recipients’ own benefit.
In summary, all the commentaries bring out the

principle that the legal owner of income or property is
regarded as the beneficial owner only if he is rightfully
and ultimately entitled to the income and/or exercises
control over the property. If the legal owner acts
merely in a fiduciary or an administrative capacity on
behalf of the interested persons as a conduit, it will
not be considered the beneficial owner. Accordingly,
the legal or registered owner of property or income
may not always be the beneficial owner of the prop-
erty or income.

D. Conduit companies

Many companies around the world that would not be
entitled to benefits under a particular tax treaty struc-
ture transactions in such a manner as to minimise
their tax burden by claiming treaty protection
through interposed companies. Where such inter-
posed companies act merely in a fiduciary or an ad-
ministrative capacity, they are conduit companies.

A conduit company takes advantage of treaty provi-
sions under its own name in the state of source; how-
ever, the economic benefit goes to persons that are not
entitled to use that treaty. The result is a net tax advan-
tage because little or no taxation occurs in the state of
residence of the conduit. A conduit company cannot
normally be regarded as the beneficial owner if, al-
though it is the formal owner of assets, it has very
narrow powers that render it a mere fiduciary or an ad-
ministrator acting on account of interested persons. In
practice, however, it will usually be difficult for the
country of source to show that a conduit company is
not a beneficial owner. The fact that its main function
is to hold assets or rights is not itself sufficient to allow
it to be categorised as a mere intermediary, although
this may indicate that further examination is neces-
sary. This examination will in any case be highly bur-
densome for the country of source.8

It follows from the above that the mere fact that a
company is a conduit does not disqualify it from
treaty benefits. For a company to be a conduit com-
pany that may be denied treaty benefits it must satisfy
the following two cumulative conditions:
s it should have narrow powers; and
s it should be acting in a fiduciary or an administra-

tive capacity.
In view of the above, the following question arises:

is a holding company always the beneficial owner of
the assets in its 100 percent subsidiary? It is interest-
ing to note the commentary of Prof. Klaus Vogel in
this regard:9

But it may be of significance in cases of control under
company law. Of course, a joint stock company which
receives dividends, interest or royalties may very well
be the beneficial owner of such payments. . . Even if
such a company were obliged to distribute all of its
profits to its shareholders. . . this would not affect its
beneficial ownership, as would a commitment to pass
on such profits to third parties. If the company is
bound by a controlling shareholder’s decision on what
should be done with certain assets and the yields they
generate. . . its ownership may be formal, but this de-
pends on the factual situation. On the other hand,
even one hundred per cent interest in a subsidiary
does not necessarily preclude the latter’s ‘beneficial
ownership’ in the assets held by it. There would have
to be other indications of the fact that the subsidiary’s

management is not in a position to make decisions dif-
fering from the will of the controlling shareholder. If it
were so, the subsidiary’s power would be no more
than formal and the subsidiary would, therefore, not
qualify as a ‘beneficial owner’ within the meaning of
Articles 10 to 12 MC.

A company is a separate and distinct legal person
from its shareholders. What needs to be established is
whether the subsidiary is entering into contracts on
its own account and earning income in its own right.

I. Beneficial Ownership: the Indian context

A. General

As discussed above, the term ‘‘beneficial ownership’’
makes only a limited appearance in the Act but is
widely used in India’s tax treaties. There is limited
guidance in judicial precedents on the interpretation
of this term in the context of the treaty articles on in-
terest, royalties and fees for technical services.

As regards the dividends article in India’s tax trea-
ties, the application of the beneficial ownership con-
cept is of merely academic interest, since there is no
withholding tax on dividend repatriation from India.
With respect to any dividend distribution, India levies
additional dividend distribution tax on the distribut-
ing company, but the dividend is exempt income in
the hands of the recipient.

B. Relevance in the context of capital gains

The concept of beneficial ownership has generally
been transposed into the context of Article 13 (Capital
Gains) in various Indian judicial precedents. The
availability of treaty benefits in relation to capital
gains where a conduit company structure was put in
place has been the subject of debate in a number of
such precedents.

Often, companies investing in India do so by inter-
posing conduit companies in jurisdictions such as
Mauritius, the Netherlands and Singapore to avail
themselves of the benefit of the exemption for capital
gains provided for in India’s tax treaties with these
countries. In such situations, the Indian revenue au-
thorities have attempted to lift the corporate veil in
order to look at the substance of the transaction and
disregard its legal form to determine the beneficial
owner of the income.

This approach is contrary to the principle laid down
by the Supreme Court in Azadi Bachao Andolan,10

which held that while the courts have powers to lift
the corporate veil in situations involving India’s do-
mestic laws, this is not the case when the provisions of
a double taxation agreement are being applied. The
Supreme Court held that the purpose in this context is
to ensure that the benefits under the relevant agree-
ment are available even if they are inconsistent with
the provisions of the Act. Therefore, the Supreme
Court held that the principle of ‘‘piercing the corpo-
rate veil’’ cannot apply in such a situation.

Recently, in Vodafone Holdings B.V.,11 the Supreme
Court discussed the principle of substance versus
form. The court held that the revenue authorities may
invoke the principle of ‘‘substance over form’’ or the
principle of ‘‘piercing the corporate veil’’ only after

12/12 Tax Management International Forum BNA ISSN 0143-7941 45



they are able to establish, on the basis of the facts, that
the impugned transaction is a sham or constitutes tax
avoidance.

In view of the above, it is apparent that the Indian
judiciary gives priority to the legal form of a transac-
tion.

C. Legal identity of intermediary holding company

With regard to the identity of an intermediary com-
pany, the Indian judiciary has held that a subsidiary
has a legal existence of distinct from the existence of
its shareholder.

1. AAR ruling in KSPG Netherlands Holding B.V.

KSPG Netherlands Holding B.V., in Re12 concerned a
Dutch subsidiary of a German company that held
shares in an Indian company. The Authority for Ad-
vance Rulings (AAR) held that the Dutch company, al-
though a subsidiary of the German company, was the
beneficial owner of the shares of the Indian company
and hence was entitled to the benefits of the India–
Netherlands tax treaty with respect to gains on the
sale of shares in the Indian company. In examining
the beneficial ownership of the shares in the Indian
company, the AAR made the following observations:

s substantial investments were made by the Dutch
company in the Indian company;

s the transferor, i.e. the Dutch company, though a
subsidiary of the German company, was a distinct
legal entity having its own board of directors and
management systems; and

s it was not possible to assume that the applicant
would merely act as a conduit to siphon off the
gains to the ultimate holding company by means of
a colourable device, contrary to its corporate status
and its stake in the Indian company.
The AAR proceeded with its analysis on the assump-

tion that beneficial ownership may even be relevant in
the context of capital gains, commenting as follows:

Assuming that the concept of beneficial ownership,
which finds specific mention in Articles 10 to 12 of the
treaty (relating to dividends, interest, royalty and
FTS), can be transposed into Article 13. . .

Based on the above, it was held that the Dutch com-
pany was the beneficial owner of shares in the Indian
company and was entitled to treaty benefits.

2. AAR ruling in E Trade Mauritius Ltd.

In E Trade Mauritius Ltd., in Re,13 the applicant (i.e., E
trade Mauritius Ltd.) and a company incorporated in
Mauritius sold shares held in an Indian company to
another company incorporated in Mauritius. The
source of funds for the purchase of the shares was
traceable to the holding company, which had played a
role in suggesting or negotiating the sale. Further, the
consideration received from the sale ultimately flowed
to the holding company in the form of dividends or
the diminution of capital. The applicant approached
the AAR to determine whether it was eligible for the
benefits of the India–Mauritius tax treaty, and hence
not liable to tax on the capital gains in India. In an-
swering this specific question, the AAR discussed the
relation between the holding company and the subsid-
iary company. The AAR upheld the separate legal

identity of the subsidiary in the absence of any com-
pelling reasons diluting its separate legal identity and
this despite the fact that the holding company exer-
cised acts of control over the subsidiary. The AAR held
that it was unrealistic to expect that a subsidiary
should ‘‘keep off the clutches of the holding company’’
and conduct its business independent of any control
and assistance from its parent company. The AAR
relied on the Supreme Court decision in Azadi Bachao
Andolan to conclude that making a distinction be-
tween legal and beneficial ownership was not war-
ranted.

3. Summary

As may be apparent, the AAR has given importance to
legal form in an Indian tax context. It may, therefore,
be concluded that only where there is an overt legal ar-
rangement requiring a nonresident to act in the ca-
pacity of an agent or administrator would it be
possible to question its beneficial ownership of a par-
ticular item of income.

D. Investments through Mauritius: the Indian scenario

Companies often invest in India through an interme-
diary in Mauritius in order to avail themselves of the
benefits of the tax treaty between the two countries. In
several Indian judicial precedents, the judiciary has
analysed whether the benefits of the tax treaty are
available to the intermediary in Mauritius or whether
the ultimate holding company should be considered
the beneficial owner and the income be taxable in its
hands.

With a view to establishing when the India–
Mauritius treaty applies, the Central Board of Direct
Taxes (CBDT) issued Circular 789 dated April 13,
2000, which makes it clear that whenever a certificate
of residence is issued by the Mauritian authorities,
this will constitute sufficient evidence for accepting
the Mauritius residence status of the company con-
cerned, as well as its status as beneficial owner for
purposes of applying the treaty.

In E-Trade Mauritius, the AAR held that the tax resi-
dence certificate issued by the authorities was pre-
sumptive evidence of the beneficial ownership of
shares and the gains arising from them.

In another case,14 the AAR concluded that a U.S.
company making investments in India through its
subsidiary in Mauritius and not directly from the
United States would not be disqualified from obtain-
ing a ruling on the grounds of avoidance of Indian tax.
The AAR held that there were a number of relevant cir-
cumstances that led to the adoption of the arrange-
ment, in particular, restrictions under Indian law and
the fact that the tax advantage was only one of the ob-
jectives. Hence, the subsidiary in Mauritius was not a
‘‘dummy.’’ In the same case, multiple entities in vari-
ous jurisdictions were making investments in several
tranches in a Mauritius entity in order to channel
funds into India. The AAR observed that the test of
beneficial ownership was satisfied, as avoidance of
Indian income tax was not the sole motive for the ar-
rangement. Indeed, there were many commercial rea-
sons for the arrangement including:
s the desire to avoid having to obtain multiple ap-

provals and thus facilitate the investment approval
process in India;
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s the existence of restrictions on venture capital
funds or companies in India (sectoral caps, etc.);
and

s the fact that the shareholders were organised in dif-
ferent countries, constituting a varied investor
base. It was necessary for the applicant to be domi-
ciled on a cost-effective, tax-neutral jurisdiction.
However, where the sole purpose of an arrangement

has been determined to be tax avoidance or evasion,
the benefits of the India–Mauritius tax treaty have
been denied. The AAR rejected one application115

6
citing the fact that the arrangement concerned was
made solely for purposes of obtaining tax treaty ben-
efits. In the case concerned, the share capital of two
Mauritius subsidiaries (the applicants) was held en-
tirely by a U.K. bank. The Mauritius subsidiaries held
share capital in an Indian bank. The AAR observed
that, had the U.K. bank invested directly in India, it
would have been entitled to the relief provided by the
India–United Kingdom tax treaty. Under Article 11(3)
of the treaty, dividends paid to a resident of the United
Kingdom by an Indian company are subject to Indian
income tax at a rate of 15 percent. Under Article 14 of
the treaty, capital gains arising as a result of the alien-
ation of shares are chargeable to tax in both India and
the United Kingdom. A resident of Mauritius invest-
ing in Indian shares, on the other hand, is entitled to
claim complete exemption with respect to capital
gains. After performing a detailed analysis of the tax
benefits in this case, the AAR held that the purpose of
the arrangement was solely to take advantage of the
capital gains article in the India–Mauritius tax treaty.
The application was therefore rejected.

E. The Vodafone ruling

At the beginning of 2012, the Supreme Court handed
down its judgment in Vodafone Holdings BV.16 The
most important ramifications of the case are outlined
below.

The court discussed the legality of holding and sub-
sidiary structures in the context of Indian tax laws and
held that in India, companies and other such entities
are viewed as economic entities with legal indepen-
dence vis-à-vis their shareholders and participants.
Accordingly, holding and subsidiary companies are
subject to tax as distinct entities. Tax is levied on them
as distinct entities irrespective of their actual degree
of economic independence and regardless of whether
profits are reserved or distributed to shareholders and
participants. In a holding and subsidiary company
structure, the parent company is generally involved in
giving the principal guidance to group companies by
providing general policy guidelines. However, this
does not imply that subsidiaries are to be deemed resi-
dents of the state in which the parent company re-
sides. The court explained that, only where its
directors act as ‘‘mere puppets,’’ can a subsidiary be
considered a conduit, in which case the parent may be
taxed as the beneficial owner of the subsidiary’s assets.

The court went on to observe that the absence in the
India–Mauritius tax treaty of a limitation on benefits
clause similar to that in the India–United States and
India–Singapore tax treaties means that benefits
under the India–Mauritius treaty cannot be denied to
Mauritius companies whose shareholders are non-
citizens or nonresidents of Mauritius.

The court’s ruling states that in examining a trans-
action, the ‘‘look-at’’ approach should be applied.17

While upholding the legality of tax planning within
the framework of the law, the court laid down the fol-
lowing factors that need to be considered when ana-
lysing the tax consequences of foreign investment in
India using an intermediate holding company struc-
ture:
s the concept of participation in the investment;
s the duration of time during which the holding

structure exists;
s the period of business operations in India;
s the generation of taxable revenues in India;
s the timing of the exit from the investment; and
s the continuity of the business on such exit.

The ruling states that the onus is on the revenue au-
thorities to identify the scheme and its main purpose.
The fact that a transaction has a corporate business
purpose and the fact that a structure has been in exis-
tence for a significant period of time are evidence to
suggest that the impugned transaction/structure was
not undertaken/put in place as a colourable or artifi-
cial device. In these circumstances, the actual recipi-
ent of the income concerned will be the beneficial
owner of the income.

F. India’s changing approach

There have been recent instances of the judiciary lift-
ing the corporate veil and taxing the ultimate holding
company as the beneficial owner of the income con-
cerned. An example is Aditya Birla Nuvo,18 in which
the Bombay High Court held that a Mauritius entity
was a conduit introduced for purposes of taking ad-
vantage of the India–Mauritius tax treaty and the ben-
eficial owner of the income concerned was a U.S.-
based entity. The court reached its conclusion on the
grounds that the Mauritius entity, which was the per-
mitted transferee of the U.S. entity, was bound by a
joint venture agreement between the U.S. entity and
the Birla Group and could not independently exercise
any rights of ownership with respect to the income.

Although this is in contradiction of various prin-
ciples laid down by the Supreme Court, the judgment
in Aditya Birla Nuvo is indicative of the new approach
of the Indian judiciary. Furthermore, in Finance Act
2012, in the aftermath of the Vodafone decision, the
government of India introduced a General Anti-
Avoidance Rule (GAAR).19 The Shome Committee has
recommended that implementation of the GAAR be
deferred on administrative grounds. Since the GAAR
is an extremely advanced instrument of tax adminis-
tration, the Shome Committee has recommended in-
tensive training of tax officers to specialise in the finer
aspects of international taxation prior to the imple-
mentation of the GAAR.

The Shome Committee report explains that the pur-
pose of the introduction of GAAR is that in interpret-
ing tax legislation, substance should be given
preference over form. The report states that:

Transactions have to be real and are not to be
looked at in isolation. The fact that they are legal does
not imply that they are acceptable with reference to
the underlying meaning embedded in the fiscal stat-
ute. Thus, where there is no business purpose except
to obtain a tax benefit, GAAR provisions would not
allow such a tax benefit to be availed through the tax
statute. These propositions have comprised part of ju-
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risprudence in direct tax laws as reflected in various
judicial decisions. The GAAR provisions codify this
’substance over form’ basis of the tax law. It is, there-
fore, necessary and desirable to introduce a general
anti-avoidance rule which will serve as a deterrent
against such practices.

Considering the uncertainty surrounding the tax
legislation and the varying approach of the Indian ju-
diciary, this is a welcome step. Examples of the cir-
cumstances in which the GAAR provisions would be
applicable are given in Annexure 1 to the report. Some
of the relevant examples in Annexure 1 are repro-
duced below. The examples demonstrate that the gov-
ernment is keen to tax all arrangements that are
intended to avoid the payment of tax in India. How-
ever, where an arrangement is justified by commercial
substance, the benefits of the applicable tax treaty will
not be denied. Accordingly, where an intermediate
holding company is located in a tax-friendly jurisdic-
tion, the test of beneficial ownership will be analysed
based on the functions performed by the holding com-
pany and the commercial substance of the company.

II. Application of Indian rules

A. Dividends paid by HCo to FHoldCo

As noted in I.A., above, the question of beneficial own-
ership in relation to dividends is academic in the
Indian context. This is because, under Indian domes-
tic tax law, the company distributing dividends is re-
quired to pay dividend distribution tax, while the
dividend income is exempt in the hands of the recipi-
ent shareholder. However, assuming that dividends
were taxable in the hands of their recipient, the ben-
eficial ownership of the dividends would be deter-
mined as follows.

The Indian revenue authorities would wish to
regard FHoldCo as not the beneficial owner of the
dividends, in view of the fact that the dividends re-
ceived by FHoldCo are redistributed by it to Parent
within 90 days of receipt, The revenue authorities
would assert that FHoldCo has been incorporated
solely for purposes of obtaining benefits under the
India–Country X tax treaty, which would otherwise
not be available to the Parent. The Indian revenue au-
thorities would therefore seek to treat Parent as the
beneficial owner of the dividends and tax the divi-
dends in its hands. The authorities would regard
FHoldCo as purely a conduit acting with narrow
powers that render it a mere fiduciary or administra-
tor acting on behalf of Parent.

The position of the revenue authorities could be re-
butted if FHoldCo were able to demonstrate that it has
adequate control over the funds received in the form
of dividends and that their redistribution as dividends
is at its discretion. A defense could be mounted on the
grounds that FHoldCo serves as an investment chan-
neling intermediary company for Parent and that it
receives dividends from other investments as well. In
this regard, it would be worth referring to the AAR de-
cision in E-Trade Mauritius discussed above. In this
decision, the AAR considered the taxability of divi-
dends in the hands of an intermediary holding com-
pany when the holding company redistributes the
dividends within a short time of receiving them from
its subsidiary. The AAR held that, provided the hold-

ing company has control over the dividends and can
redistribute them at its discretion, it will be the benefi-
cial owner of the dividends. In light of the above,
FHoldCo should seek to demonstrate that it is the true
owner of the shares in its Indian subsidiary, HCo,
which would have the consequence that the dividends
would be taxed in its (FHoldCo’s) hands.

Further, in view of the introduction of GAAR provi-
sions (as recommended by the Shome Committee),
FHoldCo should seek to demonstrate that it satisfies
the limitation on benefits clause in the India–Country
X tax treaty. If it is able to do so, then, relying on the
Supreme Court decisions in Azadi Bachao Andolan
and Vodafone International Holdings B.V. (for which
see and I.B. and I.E, above, respectively) and the con-
straints on the application of the recently introduced
GAAR provisions (read in conjunction with the rec-
ommendations of the Shome Committee), it can be
contended that FHoldCo is the beneficial owner of the
dividends.

B. Interest paid by HCo to FFinCo

In this case, it is likely that FFinCo would be consid-
ered the beneficial owner of the interest received from
India under the India–Country Z tax treaty. It is indi-
cated that FFinCo qualifies as a resident under the
provisions of the treaty and also satisfies the limita-
tion on benefits provision in the treaty. In view of this
and relying on the Supreme Court decisions in Azadi
Bachao Andolan and Vodafone International Holdings
B.V. (for which see and I.B. and I.E, above, respec-
tively) and the constraints on the application of the re-
cently introduced GAAR provisions (read in
conjunction with the recommendations of the Shome
Committee), it can be contended that FFinCo is the
beneficial owner of the interest.

Also, it can be demonstrated that FFinCo finances
the capital needs of many of the group companies
through third-party bank borrowings and is making a
profit via an interest margin. Accordingly, it appears
that the arrangement has been made to channel the
investments appropriately for administrative conve-
nience.

As Professor Klaus Vogel’s commentary notes, in
connection with a back-to-back loan transaction
where the interposed entity does not bear economic
risk and effectively receives only a fee for facilitating
the transaction between the lender and the borrower,
the interposed entity would not be considered the
beneficial owner of the interest paid to it. However,
where the interposed entity has economic substance
and makes profits of its own via an interest margin
like a bank, it would be recognised as the beneficial
owner.

Further analogy may be found in the AAR decision
in Application no P. 10 of 1996 (1997) 224 ITR 473
(AAR) (see I.D., above), in which it was held that when
there are a number of circumstances relevant to the
adoption of such an arrangement and tax avoidance is
not the sole or dominant objective, the beneficial own-
ership test is passed.

In view of the above, it should be possible to argue
successfully that FFinCo is the beneficial owner of the
interest.
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C. Royalty paid by HCo to FIPCo

For reasons similar to those applying in the case of the
interest received by FFinCo (see II.B., above), FIPCo
should be considered the beneficial owner of the roy-
alties received from HCo. In this regard, the Supreme
Court decisions in Azadi Bachao Andolan and Voda-
fone International Holdings BV (see ) and the con-
straints on the application of the recently introduced
GAAR provisions (read in conjunction with the rec-
ommendations of the Shome Committee) can be
relied upon, i.e., if the intermediary company passes
the limitation on benefits test in the applicable tax
treaty, then the intermediary company should be
deemed to be the beneficial owner of the relevant
property and income.

It could also be argued that FIPCo has complete
control over the funds represented by the royalties it
receives from HCo and does not remit to Parent ex-
actly the same amount as it receives as royalties. In
this regard, reference can be made to the AAR deci-
sion in ABC, in Re.20 In this case, an Indian company
had entered into an agreement with a French com-
pany requiring the latter to utilise all the expertise at
its disposal, whether its own or acquired from others,
in the execution of the contract with the Indian com-
pany. Under the agreement, the French company was
to receive royalties and fees for technical services
from the Indian company. Further, the French com-
pany could seek technical help from others to enable
it to execute the contract and could pay them for such
help. The AAR held that this had no bearing on the
ownership of the royalties received by the French
company from the Indian company. Its conclusion
was based on the fact that the French company might
not pass on the expertise acquired by it in the same
form, but might modify it to suit the requirements of
the Indian company. Also, the expertise was not sup-
plied directly to the Indian entity. The AAR further
held that it was because the French company had ben-
eficial ownership of the royalties that it was able to
utilise the payments received from the Indian com-
pany to make payments to its own suppliers. Also, the
amount of the payments made to the suppliers might
not be same as the amount of the royalties received
from the Indian company.

It should, however, be noted that FIPCo would have
to be able to demonstrate commercial substance,
given the fact that it is a sub-licensee with respect to
patents owned by Parent and employs only three
people. If FIPCo is not able to demonstrate commer-
cial substance, the Indian revenue authorities would
be tempted to classify FIPCo as a conduit company
acting on behalf of Parent, especially since India and
Country Y do not have a tax treaty and had the Parent
received the royalties directly from the Indian com-
pany, it would have attracted withholding tax under
India’s domestic law.

Annexure 1:

Examples quoted in the Shome Committee’s report on
GAAR.

Example 11:

Facts

A Ltd is incorporated in country F1 as a wholly-owned
subsidiary of company Y Ltd., which is not a resident
of F1 or of India. The India–F1 tax treaty provides for
non-taxation of capital gains in India (the source
country) and country F1 charges no capital gains tax
in its domestic law. Some shares of X Ltd., an Indian
company, are acquired by A Ltd .in the year after the
date of the coming into force of the GAAR provisions.
The entire funding for investment by A Ltd. in X Ltd.
was done by Y Ltd. These shares are subsequently dis-
posed of by A Ltd. after five years. This results in capi-
tal gains which A Ltd. claims as not being taxable in
India by virtue of the India–F1 tax treaty. A Ltd. has
not made any other transaction during this period.
Can GAAR be invoked?

Interpretation

This is an arrangement created with the main purpose
of avoiding capital gains tax in India by routing invest-
ments through a favorable jurisdiction. There is nei-
ther any commercial purpose nor commercial
substance in terms of business risks or cash flow to Y
Ltd. in setting up A Ltd. It should be immaterial here
whether A Ltd. has an office, employees, etc. in coun-
try F1. Both the purpose test and tainted element tests
are satisfied for the purpose of invoking GAAR. Unless
it is a case where Circular 789 relating to the tax resi-
dence certificate in the case of Mauritius, or the limi-
tation of benefits clause in the India–Singapore treaty
is applicable, the revenue authorities may invoke
GAAR and consequently deny treaty benefit.

Example 15:

Facts

Under the provisions of a tax treaty between India and
country F4, any capital gains arising from the sale of
shares of Indco, an Indian company would be taxable
only in F4 if the transferor is a resident of F4 except
where the transferor holds more than 10 percent inter-
est in the capital stock of Indco. A company, A Ltd.,
being resident in F4, makes an investment in Indco
through two wholly owned subsidiaries (K Ltd. and L
Ltd.) located in F4. Each subsidiary holds 9.95 per-
cent shareholding in the Indian company, the total
adding to 19.9 percent of equity of Indco. The subsid-
iaries sell the shares of Indco and claim exemption as
each is holding less than 10 percent equity shares in
the Indian company. Can GAAR be invoked to deny
treaty benefit?

Interpretation

The above arrangement of splitting the investment
through two subsidiaries appears to be with the inten-
tion of obtaining tax benefit under the treaty. Further,
there appears to be no commercial substance in creat-
ing two subsidiaries as they do not change the eco-
nomic condition of investor A Ltd. in any manner (i.e.,
on business risks or cash flow), and reveals a tainted
element of abuse of tax laws. Hence, the arrangement
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would be treated as an impermissible avoidance ar-
rangement by invoking GAAR. Consequently, treaty
benefit would be denied by ignoring K and L, the two
subsidiaries, or by treating K and L as one and the
same company for tax computation purposes.

Example 16:

Facts

A Ltd. is a resident of country F5 and is wholly owned
by company M Ltd. in country C1. M Ltd. is a finan-
cial company with substantial reserves and is looking
for investments in India. M Ltd. uses A Ltd., its subsid-
iary company, to route its investment in Z Ltd., an
Indian company, whereby A Ltd. purchases the shares
of Z Ltd. Later, A Ltd. sells the shares of Z Ltd. to C
Ltd., another company, and realises capital gains.

As per the provisions of the relevant DTAA between
country F5 and India, a shell/conduit company is not
eligible for capital gains exemption in India. However,
a company shall not be deemed to be a shell/conduit
company if its total annual expenditure on operations
in country F5 is equal to, or more than, 200,000 USD
in the immediately preceding period of 24 months
from the date the gains arise. A Ltd. claims that capi-
tal gains are not taxable in India as it is not a shell
company as per the relevant DTAA protocol since it in-
curred 250,000 USD as annual operating business ex-
penses exceeding the limit prescribed therein. Can
GAAR be invoked when the limitation of benefit
clause is satisfied?

Interpretation

As A Ltd. has satisfied the limitation of benefit (SAAR)
conditions, it cannot be treated as a shell/conduit
company. Hence GAAR cannot be invoked on the
ground of A Ltd. being a conduit company or that it
lacks commercial substance.

Example 18:

Facts

A company A in country F6, a company B in country
F7 and a company C in country F8 pool their re-
sources and form a special purpose vehicle (SPV) as a
company N situated in country F1 which has a provi-
sion of residence-based taxation of capital gains in its
tax treaty with India. N further invests the funds in eq-
uities in India and earns capital gains. The taxpayer
claims the following:
s (i) as SPV, a neutral jurisdiction was needed and,

after exploring various options, country F1 was se-
lected;

s (ii) it is easy to incorporate a company in F1. It is
easy to operate. Cost of compliance is low and it is
easy to migrate;

s (iii) there is no tax liability in country F1; and

s (iv) the treaty network of country F1 protects in-
vestments and also saves taxes in jurisdictions in-
cluding India.
Can GAAR be invoked in such a case?

(ii). Interpretation

The arrangement results in a significant tax benefit to
investors by routing their investments through coun-
try F1. Can it be said that obtaining tax benefit in
India is the main purpose of the arrangement? Given
the facts, it may be held that forming an SPV in an ef-
ficient jurisdiction was the main purpose of the ar-
rangement and obtaining tax benefit was not the main
purpose of the arrangement.

Hence, the revenue authorities would not invoke
GAAR with regard to this arrangement.

NOTES
1 Union of India & Anr. vs.Azadi Bachao Andolan & ANR
(2003) 263 ITR 706 (SC)
2 McDowell & Co. Ltd. vs. CTO (1985) 47 CTR (SC) 126 :
(1985) 3 SCC 230
3 India is not a signatory to the OECD Model Convention,
however, the OECD Commentary on the Model Conven-
tion does have persuasive value in India.
4 The latest OECD Commentary on the Model Convention
(2010) contains the same comments.
5 Klaus Vogel on Double tax Conventions, Third Edition
2005, Preface to Articles 10-12, paras. 5 et seq.
6 Double Tax Conventions R.18, Feb. 2010, paras. 10B-9
to 10B-15.
7 IBFD International tax Glossary, Revised 6th Edition,
2009, P.39.
8 1986 OECD report on double taxation conventions and
the use of conduit companies.
9 Klaus Vogel on Double tax Conventions, Third Edition
2005, Preface to Articles 10-12, para. 10.
10 See fn. 1, above.
11 Vodafone International Holdings B.V. vs. Union of India
& Anr. (2012) 247 CTR (SC) 1.
12 AAR No. 818 of 2009 (2010) 322 ITR 696.
13 AAR No. 826 of 2009 (2010) 324 ITR 1.
14 Application No. P. 10 of 1996 (1997) 224 ITR 473
(AAR).
15 16 Application No. P. 9 of 1995 (1996) 220 ITR 377
(AAR).
16 See fn. 12, above.
17 i.e., the principle enunciated in the Ramsay case (WT
Ramsay Ltd. v IRC [1981] STC 174) to the effect that the
revenue authorities must look at a document or a trans-
action in the context to which it properly belongs.
18 Aditya Birla Nuvo Ltd. vs. Deputy Director of Income Tax
(International Taxation) & Anr. (2011) 242 CTR (Bom) 561
19 The applicability of GAAR has been deferred by one
year, so that it would enter into effect on April 1, 2013.
The Shome Committee has proposed deferring the intro-
duction of the GAAR by a further three years.
20 Application No. P. 13 of 1995 (1997) 228 ITR 487
(AAR).
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Introduction

I talian domestic tax law does not contain a gen-
eral definition of the term ‘‘beneficial owner’’ (or
‘‘beneficial ownership’’). The term commonly ap-

pears in Italy’s tax treaties,1 but is rarely used in Italy’s
domestic legislation. Indeed, the only domestic legis-
lation that makes express use of the term where it has
a function comparable to its function in the tax trea-
ties is the legislation implementing the withholding
tax exemption provided for in the EC Interest and
Royalties Directive into Italian domestic law. This leg-
islation limits the availability of the exemption to cir-
cumstances in which the recipient of the interest or
royalties ‘‘is receiving the payment as ultimate benefi-
ciary and not as intermediary, agent, representative or
trustee of another person.’’2 Despite its limited use in
the actual legislation, the importance of the term
‘‘beneficial owner’’ has generally increased over the
years as it has come to be interpreted as an anti-
avoidance principle applying in the context of cross-
border payments. Absent a domestic law definition,
reference is consistently made to the meaning that the
term has in generally accepted international tax par-
lance, as modified by the practice of the Italian tax au-
thorities and, though to a much lesser extent, its
interpretation by the tax courts.

I. Italian approach to Beneficial Ownership

A. General

As the term ‘‘beneficial owner’’ is very commonly used
in the tax treaties concluded by Italy, its interpretation
has normally been guided by reference to interna-
tional tax treaty sources, most importantly the Com-
mentary on the OECD Model Tax Convention on
Income and on Capital (the ‘‘OECD Model Conven-
tion’’).

Taking the OECD definition and interpretation as
their starting point, the Italian tax authorities initially
took a neutral approach, identifying the ‘‘beneficial
owner’’ as the person to which the relevant income is
attributable for tax purposes.

In Circular No. 306 of December 23, 1996,3 the Ital-
ian tax authorities took the position that a non-Italian
resident owner of Italian bonds qualifies as the benefi-

cial owner of interest paid on the bonds if ‘‘it is the
person to which the interest must be imputed for tax
purposes, as a consequence (. . .) the above require-
ment is not met whenever there is interposed an inter-
mediary, such as an agent or a nominee, between the
beneficiary and the debtor of the interest payment.’’ A
similar interpretation was also adopted by the au-
thorities in relation to a case involving the application
of a tax treaty. Specifically, Ruling No. 104/E of May 6,
19974 stated that ‘‘treaty benefits have to be granted
only to the subjects that have the status of beneficial
owners, the beneficial owner being understood as
being any person to whom the income can be fiscally
imputed.’’

The Italian tax authorities addressed the concept
more thoroughly in commenting on the legislation
implementing the EC Interest and Royalties Directive
in Italian domestic law: Circular No. 47/E of Novem-
ber 2, 20055 stated that, in order to qualify as the ben-
eficial owner of payments of interest/royalties, a
company ‘‘must receive the payments as final benefi-
ciary and not as an intermediary, agent, delegate or fi-
duciary of any other entity.’’ Moreover, a company that
receives interest can qualify as the beneficial owner of
the interest if it ‘‘achieves an economic benefit from
the underlying transaction. This conclusion is sup-
ported by the rationale underlying this provision,
which is to prevent an intermediary being used for the
mere purposes of benefitting from the exemption.
Therefore, taking into account the anti-avoidance pur-
pose of this provision, a company can qualify as ben-
eficial owner when, from a legal point of view, it holds
title to the income and the income is available to it.’’
Circular 47/E thus clearly indicates that the tax au-
thorities interpret the beneficial owner requirement
as an anti-abuse concept aimed at preventing the ob-
taining of tax benefits through the ‘‘interposition’’ of
intermediaries.

In contrast, case law on the subject of beneficial
ownership is relatively scarce. While several decisions
have made reference to beneficial ownership, there is
no meaningful precedent that actually explores the
concept. One notable exception is the provincial Tax
Court of Turin’s decision6 that, having due regard to a
number of circumstances, a Luxembourg company li-
censing intellectual property (IP) to an Italian com-
pany was not to be regarded as the beneficial owner of
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the royalties it received under the Italy–Luxembourg
tax treaty, but rather as the ‘‘formal’’ beneficiary of
such royalties. Among the circumstances taken into
account were that: the Luxembourg company had ac-
quired the IP for no consideration, and thus did not
bear any business risk; the company was wholly-
owned by a company resident in the Bahamas; the
company held only one brand, so that it obviously did
not incur any meaningful maintenance or administra-
tion costs; and the company did not have any organi-
sational substance, since the relevant labor costs
could only account for one or two employees. Interest-
ingly, the court did not elaborate on which person was
to be regarded as the beneficial owner and, most im-
portantly, took the position that a particular entity
was not the beneficial owner of the royalties despite
the fact that the entity retained the entire amount of
the royalties received and did not pass any of that
amount on to any other person. For this reason, the
decision should not be considered to constitute mean-
ingful precedent.

B. Beneficial Ownership and wholly artificial
arrangements

Although it does not specifically deal with the concept
of beneficial ownership, the Italian tax authorities
have provided additional guidance on the use of con-
duit companies in connection with the reduced do-
mestic rate of dividend withholding tax (i.e., the 1.375
percent rate on dividends paid to EU/EEA residents).7

In addressing the issue, the Italian tax authorities
have taken the position that, in order for a foreign
holding company to be entitled to the reduced rate,
the foreign holding company must not be part of a
‘‘wholly artificial arrangement,’’ as envisaged by the
European Court of Justice (ECJ) in Cadbury
Schweppes.8 However, the position taken by the Ital-
ian tax authorities goes much further than the con-
cept established in the ECJ decision. In the opinion of
the authorities, in order for it not to be regarded as
part of a wholly artificial arrangement, a company
must conduct a genuine business through its own or-
ganisational structure (i.e., personnel and assets). In
the case of a holding company, however, it is acknowl-
edged that limited substance may generally be suffi-
cient to enable the company to perform its holding
activity. Thus, in the case of a holding company, the
focus would rather be on the activity performed by the
company’s personnel in managing its subsidiaries
and, possibly, providing centralised services. In other
words, a wholly passive holding company that did not
perform any shareholder/investor role in relation to
its subsidiaries would be regarded as part of a wholly
artificial arrangement and, as such, denied access to
the favorable withholding regime. Since the Italian
tax authorities’ interpretation of what constitutes a
‘‘wholly artificial arrangement’’ seems to go well
beyond that of the ECJ, it would be interesting to see
the Italian approach tested in an actual case before
that court.

Subsequently, the Italian tax authorities’ interpreta-
tion of the concept of beneficial ownership has
evolved to absorb the ‘‘wholly artificial arrangement’’
approach, i.e., to make an interposed entity’s ability to
qualify as the beneficial owner of income it receives

conditional on the existence of actual organisational
substance. In recent (unpublished) rulings on com-
plex financial transactions, the Italian tax authorities
have refused to treat as a beneficial owner any person
that: (1) is not in a position to decide on the use and
enjoyment of a particular item of income because of
contractual obligations; and (2) retains the relevant
flow of funds for only a few days or weeks before pass-
ing the funds on, possibly reduced by a small spread,
to some other person (even though the tax on the
transaction was totally unrelated to the specific under-
lying flow). More specifically, the tax authorities have
taken the position that a company (in the case con-
cerned, a special purpose vehicle (SPV)) cannot be
deemed to be the beneficial owner of a given stream of
income (in the case concerned, interest) unless the
company has substance, i.e., direct employees with
sufficient expertise and decision-making power to
make management decisions with respect to the rel-
evant assets (in the case concerned, debt claims) and
income. Thus, in the opinion of the Italian tax au-
thorities, a company will be regarded as the beneficial
owner of income only if its own management can
knowledgeably and independently decide on the use
of the income.

As a matter of field practice, the Italian tax authori-
ties have enthusiastically endorsed the Indofood deci-
sion9 (for obvious reasons, they have been less
enthusiastic about the decisions in the Canadian Pré-
vost Car10 and Danish ISS11 cases) as a means of chal-
lenging what they believe to be pass-through
arrangements, without however referring to the deci-
sion in their official guidelines.

C. Foreign finance companies

Recent legislation has evidenced a different approach
to the concept of beneficial ownership, prompted by
actual tax controversies initiated by the Italian tax au-
thorities. In venturing into the international market,
Italian groups (especially where the principal Italian
company is not a listed company) have traditionally
used foreign affiliates to issue bonds on the interna-
tional market. These foreign issuers, organised in a
variety of forms ranging from fully fledged (and
staffed) group finance companies to single transaction
SPVs, would issue bonds on the international market
and remit the proceeds to the Italian group companies
(often the parent) by way of a loan. The interest on the
loan would normally be exempt from Italian with-
holding tax under the EC Interest and Royalties Direc-
tive. The Italian tax authorities began to challenge
such structures by taking the position that the interest
on the loans was not eligible for exemption under the
Interest and Royalties Directive because it was benefi-
cially owned not by the foreign issuing companies but
by the bondholders. This approach has led to a
number of tax controversies revolving entirely around
the concept of beneficial ownership. In order to put an
end to such controversies and provide Italian compa-
nies with an additional way of accessing international
markets, new legislation was introduced in July 2011.
The legislation provides for a favourable tax regime (5
percent withholding) for interest on such loans when
the foreign recipient is not the beneficial owner but
uses the interest to service the bonds.12
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In commenting on the new provisions, the Italian
tax authorities have taken the position that in deter-
mining whether the recipient of the interest derives an
actual economic benefit from the transaction and is
therefore to be regarded as the ‘‘beneficial owner,’’ all
the facts and circumstances should be taken into ac-
count. More specifically, ‘‘it may be necessary to inves-
tigate both the economic and the contractual profiles
of the relevant transactions, together with the exis-
tence of adequate substance that has the necessary ca-
pacity to manage financial risks.’’13

D. Current position regarding the concept of ‘‘Beneficial
Owner’’

As the above analysis suggests, the concept of benefi-
cial ownership for Italian tax purposes is largely based
on the meaning given to the term in the OECD Model
Convention and the Commentary thereon, albeit in-
terpreted as strictly as possible under a substance-
over-form approach. The interpretation of the Italian
tax authorities (who seem to be more concerned with
challenging taxpayers’ structures than providing im-
partial guidance) is even stricter and requires that the
person in receipt of the relevant income stream
should have its own, duly skilled, managerial re-
sources capable of exercising actual control over the
income stream. The tax authorities’ interpretation ap-
pears to conflict with the meaning of beneficial owner
to be derived from the OECD Model Convention and
accepted internationally, but taxpayers wishing to rely
on the wider international definition should be pre-
pared to defend their position in court.

II. Application of Italian rules

A. Dividends paid by HCo to FHoldCo

In principle, the fact that FHoldCo distributes on-
wards the dividends it receives from HCo, possibly to-
gether with other profits that it has generated, should
not lead to the conclusion that FHoldCo is not to be
regarded as the beneficial owner of those dividends. In
fact, provided that the distribution of the dividends is
effected in observance of the ordinary procedures and
formalities provided for with respect to the approval
of the accounts and the subsequent distribution of the
ultimate net profit by FHoldCo, there should be no
case for claiming that FHoldCo is not the beneficial
owner of the dividends it receives. In other words, the
dividends distributed by FHoldCo would not be the
dividends it receives from HCo but, rather its aggre-
gate net profits, as distributed following a distinct and
separate decision made by FHoldCo’s shareholders.

The conclusion might be different if FHoldCo were
to have no control over the dividends is receives from
HCo. This could be the case, for example, if FHoldCo’s
constituting documents provided that any item of
income received by FHoldCo was to be remitted im-
mediately to FHoldCo’s shareholder, i.e., without
FHoldCo’s management (and/or a shareholders’ reso-
lution) being able to influence the process.

Similarly, if FHoldCo: (1) held only the participa-
tion in HCo; (2) had a track record of systematically
distributing all dividends received shortly after receipt
(say within 90 days); and (3) did not perform any

actual shareholder/investor function in relation to its
subsidiary, HCo, the risk of FHoldCo’s not being
treated as the beneficial owner of the dividends would
increase substantially.

B. Interest paid by HCo to FFinCo

The outcome here would very much depend upon
whether FFinCo was under a legal obligation to remit
to the lending banks the interest it receives. In decid-
ing whether FFinCo would be regarded as the benefi-
cial owner of that interest, account would have to be
taken of all the relevant facts and circumstances. For
example, if the bank loan contained provisions requir-
ing FFinCo to remit any interest it received on the
loan made to HCo, FFinCo could scarcely be deemed
to be the beneficial owner of that interest.

The fact pattern indicates that FFinCo borrows
from the banks when it needs to fund the other group
companies. In other words, FFinCo appears to be bor-
rowing and lending on the specific amounts it bor-
rows, rather than lending to its affiliates by drawing
funds from a variety of sources. In such circumstance,
the position of FFinCo as the beneficial owner of the
interest it receives would be substantially weakened.
The conclusion would be different if FFinCo were
acting more like a bank, i.e., by drawing from several
funding sources and using the proceeds to fund its af-
filiates on a non-selective basis. For example, in such
a scenario, interest and repayments received from af-
filiates would be retained by FFinCo and/or reused to
fund other affiliates, rather than being repaid to the
bank from which the amounts were borrowed in the
first place to fund the affiliate repaying/paying the in-
terest.

Finally, the fact that FFinCo has its own manage-
ment and personnel with expertise in the manage-
ment of financial transactions would be useful in
countering the Italian tax authorities’ approach under
which a company cannot be the beneficial owner of a
particular stream of income, unless it has its own
decision-making resources for managing the relevant
assets and income.

C. Royalties paid by HCo to FIPCo

The analysis in relation to royalties would proceed
along the same lines as that relating to interest, so that
the key questions would be: does FIPCo have control
over the royalties it receives from HCo or is it under
an obligation to remit them to some other person?
Does FIPCo actually independently manage its own
portfolio of intangibles and exercise autonomous
decision-making power? Again, all the facts and cir-
cumstances would have to be taken into consider-
ation.

In the case at hand, if one looks at the overall pic-
ture, it might be difficult, in view of the existence of
the licensing/sub-licensing scheme, to maintain that
FIPCo should be regarded as the beneficial owner of
the Italian-source royalties. Indeed, the matching of
the relevant rights with the income derived therefrom
would increase the likelihood that FIPCo would be re-
garded as passing on the royalties it receives. Again,
all the facts and circumstances would affect the con-
clusion. Factors that might strengthen FIPCo’s posi-
tion as the beneficial owner include:
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s the lack of a contractual link between the license
and the sub-license;

s the fact that the licence and the sub-license were ne-
gotiated at different times;

s the fact that recourse under the license is not lim-
ited to the sub-license;

s the substantial difference between the duration of
the license and that of the sub-license;

s the fact that the licensed IP is licensed under sub-
licenses to several other sub-licensees; and

s the fact that the licensed IP is used by FIPCo to-
gether with other intangibles that it owns and ex-
ploits commercially.
The fact pattern indicates that FIPCo employs three

lawyers to take care of the legal protection of the IP.
Whether this is sufficient for FIPCo’s staff to be re-
garded as ‘‘in control’’ of the IP would depend on the
particular features of the IP and the core activities
necessary to maintain its value. For example, if the IP
is mature and often threatened by the possibility of
counterfeiting, the role of the lawyers would be key (to
the extent they are actually in charge of managing,
rather than simply administering, the IP legal work).
If the IP’s value depends largely on advertising and
promotion, the legal work being limited to administer-
ing registrations and hiring external lawyers for the
occasional protection action, it would be difficult to
maintain that FIPCo is actually the owner of the IP.
Again, while the existence of adequate substance may
not be essential to the internationally accepted notion
of ‘‘beneficial owner,’’ it may play a significant role in
the Italian analysis, at least as advanced by the tax au-
thorities.

Should FIPCo not in fact be regarded as the benefi-
cial owner of the royalties, the royalties would be sub-
ject to a 30 percent withholding tax. While it would, in

principle, be possible to look through the intermedi-
ate company (i.e., FIPCo) to the actual beneficial
owner of the royalties and apply the relevant tax
treaty, no such treaty is envisaged to exist in the fact
pattern under consideration, so that the full domestic
rate would apply.

NOTES
1 A definition is contained in Art. 9 of the Protocol to the
Italy–Germany tax treaty (signed on Oct.18, 1989): a
person is defined as the ‘‘beneficial owner’’ of income
where it is the person to which the right from which the
income arises is attributable and to which such income is
attributable under the tax legislation of each Contracting
State.
2 Presidential Decree 600 of Sept. 29, 1973, Art. 26-quarter
(4)(c)(1).
3 General guidance on the then new tax regime for inter-
est arising from certain bonds.
4 Regarding the conditions for the refund of the tax credit
and/or the equalisation tax to nonresidents under certain
Italian tax treaties.
5 For purposes of the decree implementing Council Direc-
tive 2003/49/EC of 3 June 2003 (the ‘‘Interest and Royal-
ties Directive’’) into Italian law.
6 Decision n. 124 of Oct. 19, 2010, Chamber IX.
7 See Circular No. 32/E of July 8, 2011.
8 Decision of Sept. 12, 2006 on Case C-196/04.
9 Court of Appeals judgment of March 2, 2006 in Indofood
International Finance Ltd. v. JP Morgan Chase Bank N.A.
London Branch.
10 The Queen v Prévost Car Inc., 2009 FCA 57.
11 SKM 2012.121Ø.
12 If the foreign recipient is indeed the beneficial owner,
the exemption under the Directive would apply.
13 Circular n. 41/E of Aug. 5, 2011.
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Introduction

T he term ‘‘beneficial owner’’ (or ‘‘beneficial
ownership’’) is not used in Japan’s domestic
tax laws except in provisions concerning taxa-

tion with respect to trusts. On the other hand, the
term appears quite frequently in Japan’s tax treaties,
most prominently in the articles that grant exemp-
tions from or reductions in Japanese tax on Japanese-
source dividends, interest and royalties paid to treaty
country residents. Even though ‘‘beneficial owner-
ship’’ is an important concept under the treaties for
purposes of determining whether treaty country resi-
dents are eligible for treaty benefits, the meaning of
the term is not clear because the term is not defined in
Japan’s tax treaties (or indeed in tax treaties gener-
ally), and in addition there have been no Japanese
court judgments stating the meaning of the term
under Japan’s tax treaties and very little administra-
tive guidance has been issued in relation to the term.
Nevertheless, to a certain extent, there is a common
understanding of the meaning of ‘‘beneficial owner-
ship’’ based on certain indications as to its interpreta-
tion provided in commentaries such as the
Commentary on the OECD Model Tax Convention on
Income and on Capital (the ‘‘OECD Model Conven-
tion’’).

I. Japanese rules on Beneficial Ownership

A. Japanese domestic tax law

As noted above, there are no provisions in Japanese
domestic tax law containing the term ‘‘beneficial
owner’’ (or ‘‘beneficial ownership’’) except for those
concerning taxation with respect to trusts. Accord-
ingly, in principle, Japanese domestic tax law is of no
assistance in interpreting the meaning of the term
‘‘beneficial owner’’ under Japan’s tax treaties.1

That being said, it should be noted that, as a general
rule, under Japan’s income tax laws (Article 12 of the
Income Tax Act and Article 11 of the Corporate Tax
Act), in cases where a person to which income derived
from assets or business seems to be legally imputed is
merely nominal — i.e., it is not that person but an-
other person that actually enjoys the income — the
other person will be subject to tax on the income (the

principle of ‘‘substance over form’’). This may affect
the interpretation of the term ‘‘beneficial owner’’ in the
context of Japan’s tax treaties.2

B. Japan’s tax treaties

1. General understanding

After the introduction of the term ‘‘beneficial owner’’
in the 1977 version of the OECD Model Convention,
Japan began to incorporate the term in its own tax
treaties. For example, the provisions of the old Japan–
United States tax treaty, which was signed in 1971, do
not use the term, but the new Japan–United States tax
treaty (hereinafter the ‘‘Japan–United States tax
treaty’’), which was signed in 2003, introduced provi-
sions that make use of the term with the result that
treaty country residents can enjoy benefits under the
treaty only if they are the beneficial owners of income
such as dividends, interest and royalties.3

As noted above, there is no definition of the term
‘‘beneficial owner’’ in Japan’s tax treaties. However,
there are some indications as to how the term is to be
interpreted and these are discussed in I.B.1.a. to c.,
below.

a. National Tax Agency guidance

The National Tax Agency of Japan has issued guid-
ance (Q&A) (‘‘Guidance’’) on the interpretation of the
term ‘‘beneficial owner’’ as it applies in relation to cul-
tural royalties under Article 12(2)(b) of the Japan–
Hungary tax treaty.4 According to the Guidance,
where J, a Japanese company, purchased a film from
H, a Hungarian company that was not the maker of
the film, and paid to H consideration for the film, H
would be considered to be the beneficial owner of the
consideration, which is treated as a cultural royalty,
only if H received from or had licensed to it by the
owner of the copyright in the film, whether in whole
or in part, any of the following rights: the right of re-
production; the right of screen presentation; the right
of distribution; or the right of public transmission.
Therefore, if H was an agent of the beneficial owner,
an intermediary between J and the beneficial owner,
or a management company with respect to the copy-
right in the film, H would not be considered to be the
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beneficial owner of the consideration. This Guidance
should be referred to when considering the interpreta-
tion of the term ‘‘beneficial owner.’’

Although it is not clear whether and to what extent
the rule provided in the Guidance is generally appli-
cable, under the standard interpretation in Japan, the
term ‘‘beneficial owner’’ means a person that is not
merely the recipient of the income concerned but the
person to which the income is substantially/actually
attributable. If the recipient of income is a nominee,
an agent or a person acting as a conduit for another
person that in fact receives the benefit of the income,
as noted in I., above, such recipient is not considered
to be the taxpayer in relation to that income. Thus, the
term ‘‘beneficial owner’’ is considered to be a concept
that makes it clear that eligibility for treaty benefits is
limited to the person to which the income concerned
is attributable and does not extend to a person that is
merely the recipient of the income.

b. Commentary on the OECD Model Convention

The commentary5 on Article 10 of the OECD Model
Convention states that:

The term ’beneficial owner’ is not used in a narrow
technical sense, rather it should be understood in its
context and in light of the object and purposes of the
Convention, including avoiding double taxation and
the prevention of fiscal evasion and avoidance. Where
an item of income is received by a resident of a Con-
tracting State acting in the capacity of agent or nomi-
nee it would be inconsistent with the object and
purpose of the Convention for the State of source to
grant relief or exemption merely on the status of the
immediate recipient of the income as a resident of the
other Contracting State. The immediate recipient of
the income in this situation qualifies as a resident but
no potential double taxation arises as a consequence
of that status since the recipient is not treated as the
owner of the income for tax purposes in the State of
residence. It would be equally inconsistent with the
object and purpose of the Convention for the State of
Source to grant relief or exemption where a resident
of a Contracting State, otherwise than through an
agency or nominee relationship, simply acts as a con-
duit for another person who in fact receives the ben-
efit of the income concerned.6

The Commentary on Articles 11 and 12 of the OECD
Model Convention provides similar explanations with
respect to interest and royalties.

c. Technical explanation of the Japan–United States
Tax Treaty

The U.S. Treasury Technical Explanation of the
Japan–United States tax treaty7 states that:

The term ’beneficial owner’ is not defined in the Con-
vention, and is, therefore, defined as under the inter-
nal law of the Contracting State imposing tax (i.e., the
source country). The beneficial owner of the dividend
for purposes of Article 10 is the person to which the
dividend income is attributable for tax purposes
under the laws of the source state. Thus, if a dividend
paid by a corporation that is a resident of one of the
Contracting States is received by a nominee or agent
that is a resident of the other Contracting State on
behalf of a person that is not a resident of that other
Contracting State, the dividend is not entitled to the
benefits of this Article.

2. Treaty provisions clarifying the meaning of
beneficial owner

The Japan–United States tax treaty has provisions
that provide a typical example of a person that is not a
beneficial owner of dividends, interest and royalties.
The Japan–United Kingdom and Japan–France tax
treaties contain similar provisions. These provisions
can also be of assistance in interpreting the meaning
of the term ‘‘beneficial owner.’’

a. Article 10(11) of the Japan–United States Tax Treaty
(Dividends)

Article 10(11) of the Japan–United States tax treaty
provides that a resident of a Contracting State will not
be considered the beneficial owner of dividends with
respect to preferred stock if the preferred stock would
not have been established or acquired unless a person
that is:
s not entitled to benefits with respect to dividends

paid by a resident of the other State that are the
same as, or more favourable than, those available
under the treaty to a resident of the first State; and

s not a resident of either State
held equivalent preferred stock in the resident of the

first State.8

In other words, Article 10(11) provides that a resi-
dent of a Contracting State will not be considered the
beneficial owner of dividends with respect to pre-
ferred stock in the context of certain ‘‘back-to-back’’
preferred stock arrangements. According to the Trea-
sury Technical Explanation of the treaty, the opera-
tion of this rule can be illustrated by the following
example:

A, a U.S. resident, owns preferred stock in X, a Japa-
nese company, that entitles A to dividends of 10x each
year to the extent of X’s earnings. B, a resident of a
third country that does not have a tax treaty with
Japan, owns preferred stock in A that entitles B to divi-
dends of 10x each year to the extent of A’s earnings and
otherwise has terms that are equivalent to the terms of
the preferred stock of X held by A. A would not have
established or acquired its preferred stock in X if B did
not hold preferred stock in A. X has earnings of 15x in
year one, and pays a dividend of 10x to A. A pays a
dividend of 10x to B. Under Paragraph 11, A will not
be considered the beneficial owner of the dividends
from X, and therefore is not entitled to treaty benefits
with respect to the dividends from X.

Article 10(11) applies to conduit transactions using
preferred stock and similar interest rights and does
not seem to apply to transactions using ordinary
stock. However, since Article 10(11) simply provides a
typical example of a person that is not to be regarded
as a beneficial owner, even where the arrangement
concerned is not a ‘‘back-to-back’’ preferred stock ar-
rangement of a kind to which the provision applies
(for example, it is an arrangement that does not in-
volve the use of preferred stock), this does not neces-
sarily lead to the conclusion that the recipient of
dividends (i.e., a person that is in a similar position to
‘‘A’’ in the above example) derived from the arrange-
ment is the beneficial owner of the dividends. The
question is whether the recipient is to be considered
the beneficial owner from the perspective of the re-
cipient’s economic situation/position. In other words,
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the recipient of dividends is not to be considered the
beneficial owner of the dividends unless the benefit of
the dividends is substantially/actually attributable to
the recipient.

b. Article 11(11) of the Japan–United States Tax Treaty
(Interest)

Article 11(11) of the Japan–United States tax treaty
provides that a resident of a Contracting State will not
be considered the beneficial owner of interest with re-
spect to a debt-claim if the debt-claim would not have
been established unless a person that is:

s not entitled to benefits with respect to interest aris-
ing in the other State that are the same as, or more
favorable than, those available under the treaty to a
resident of the first State; and

s not a resident of either State
held an equivalent debt-claim against the resident

of the first State.9

In other words, Article 11(11) provides that a resi-
dent of a Contracting State will not be considered the
beneficial owner of interest in the context of certain
‘‘back-to-back’’ loan arrangements. According to the
Treasury Technical Explanation, the operation of this
rule can be illustrated by the following example:

A, a U.S. resident, holds a debt-claim against X, a
Japanese company, that entitles A to interest of 10x
each year. B, a resident of a third party that does not
have a tax treaty with Japan, owns a debt-claim
against A that entitles B to interest of 10x each year
and otherwise has terms that are equivalent to the
terms of the debt-claim held by A. A would not have
established its debt-claim against X if B did not hold a
debt-claim against A. X pays interest of 10x to A,
which pays interest of 10x to B. Under paragraph 11,
A will not be considered the beneficial owner of the in-
terest from X, and therefore is not entitled to treaty
benefits with respect to the interest from X.

As in the case of Article 10(11), Article 11(11) simply
provides a typical example of a person that is not to be
regarded as the beneficial owner of interest. Thus,
even where the loan arrangement concerned is not a
‘‘back-to-back’’ loan arrangement of a kind to which
Article 11(11) applies, this does not necessarily lead to
the conclusion that the recipient of interest (i.e., a
person that is in similar position to ‘‘A’’ in the above ex-
ample) derived from the arrangement is the beneficial
owner of the interest. It is still necessary to consider
whether the benefit of the interest is substantially/
actually attributable to the recipient from the perspec-
tive of the recipient’s economic situation/position.

c. Article 12(5) of the Japan–United States Tax Treaty
(Royalties)

Article 12(5) of the Japan–United States tax treaty pro-
vides that a resident of a Contracting State will not be
considered the beneficial owner of royalties with re-
spect to intangible property if the royalties would not
have been paid to the resident unless the resident pays
royalties in respect of the same intangible property to
a person that is:

s not entitled to benefits with respect to royalties aris-
ing in the other State that are the same as, or more
favorable than, those available under the treaty to a
resident of the first State; and

s not a resident of either State.10

In other words, Article 12(5) provides that a resi-
dent of a Contracting State will not be considered the
beneficial owner of royalties in the context of certain
‘‘back-to-back’’ royalty arrangements. According to
the Treasury Technical Explanation, the operation of
this rule can be illustrated by the following example:

B, a resident of a third country that does not have a tax
treaty with Japan, licenses Japanese patent rights to A.
A sublicenses its entire interest in the same Japanese
patent rights to X, a Japanese company. X pays royal-
ties of 100x to A with respect to the sublicense and A
pays royalties of 99x to B with respect to the license.
The 100x of royalties would not have been paid to A if
A had not paid royalties with respect to the Japanese
patent rights to B. Under Paragraph 5, A will not be
considered the beneficial owner of the royalties from
X, and therefore is not entitled to treaty benefits with
respect to the royalties from X.

As in the case of Article 10(11), Article 12(5) simply
provides a typical example of a person that is not to be
regarded as the beneficial owner of royalties. Thus,
even where the royalty arrangement concerned is not
a ‘‘back-to-back’’ royalty arrangement of a kind to
which Article 12(5) applies, this does not necessarily
lead to the conclusion that the recipient of royalties
(i.e., a person that is in similar position to ‘‘A’’ in the
above example) derived from the arrangement is the
beneficial owner of the royalties. It is still necessary to
consider whether the benefit of the royalties is
substantially/actually attributable to the recipient
from the perspective of the recipient’s economic
situation/position.

II. Application of Japanese rules

A. Dividends paid by HCo to FHoldCo

Since preferred stock is not used in the arrangement,
even if the Japan–Country X contains a provision
similar to Article 10(11) of the Japan–United States
tax treaty, that provision would not directly apply.
However, this would not necessarily lead to the con-
clusion that FHoldCo is to be regarded as the benefi-
cial owner of the dividends paid to it by HCo.

Under the standard interpretation of the term ‘‘ben-
eficial owner’’ in the context of dividends, if the divi-
dends are not substantially/actually attributable to the
recipient of the dividends (i.e., the recipient does not
enjoy the benefit of the dividends), the recipient would
not be considered to be their beneficial owner. In ad-
dition, the attribution is determined from the perspec-
tive of the economic situation/position of the
recipient. On this basis, the Japanese tax authorities
might argue that FHoldCo was not the ‘‘beneficial
owner’’ of the dividends paid by HCo because
FHoldCo redistributes virtually all of the dividends to
Parent within 90 days of receiving them. In particular,
if FHoldCo is obliged to redistribute dividends to
Parent under certain agreements between FHoldCo
and Parent, this might increase the risk that the Japa-
nese authorities would take such a position.

HCo/FHoldCo might be able to rebut this argument
by asserting that the case at hand is very different
from the cases to which provisions such as Article
10(11) of the Japan–United States tax treaty apply,
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which would in turn imply that FHoldCo should be
considered the beneficial owner of the dividends.

If FHoldCo is not obliged to redistribute the divi-
dends automatically to Parent, HCo/FHoldCo could
argue that FHoldCo actually enjoys the benefit of the
dividends. However, since there are no court prec-
edents relating to this issue, it is difficult to discount
the risk that FHoldCo would not be considered the
beneficial owner.

B. Interest paid by HCo to FFinCo

In view of the fact that FFinCo re-lends to HCo the
funds received from the relevant bank at an interest
rate that is 10 percent higher than the rate charged to
FFinCo by the relevant bank, the relevant bank would
not be considered to have an equivalent debt-claim of
the kind discussed in I.B.2.b., above. Thus, even if the
Japan–Country Z tax treaty contains a provision simi-
lar to Article 11(11) of the Japan–United States tax
treaty, it is quite possible that the provision would not
apply.

Under the standard interpretation of the term ‘‘ben-
eficial owner’’ in the context of interest, if the interest
is not substantially/actually attributable to the recipi-
ent of the interest (i.e., the recipient does not enjoy the
benefit of the interest), the recipient would not be con-
sidered to be its beneficial owner. In addition, the at-
tribution is determined from the perspective of the
economic situation/position of the recipient. On this
basis, the Japanese tax authorities might argue that
FFinCo is not the ‘‘beneficial owner’’ of the interest
paid to it by HCo because FFinCo receives the interest
from HCo and in turn makes the repayment to the rel-
evant bank, and as a result FFinCo enjoys the benefit
of only a very small portion of the interest it receives
from HCo.

HCo/FFinCo might be able to rebut this argument
by asserting that the case at hand is very different
from the cases to which provisions such as Article
11(11) of the Japan–United States tax treaty apply,
which would in turn imply that FFinCo should be con-
sidered the beneficial owner. Although this assertion
seems plausible, since there are no court precedents
relating to this issue, it is difficult to completely dis-
count the risk that FFinCo would not be considered
the beneficial owner.

C. Royalties paid by HCo to FIPCo

The situation in the case at hand is very similar to the
situation envisaged in Article 12(5) of the Japan–
United States tax treaty (see I.B.2.c., above). Thus, if
the Japan–Country Q tax treaty contains a provision
similar to Article 12(5) of the Japan–United States tax
treaty, it is quite possible that FIPCo would not be
considered the beneficial owner of the royalties paid
to it by HCo.

Even if the Japan–Country Q Treaty does not con-
tain such a provision, since Article 12(5) of the Japan–
United States tax treaty simply provides a typical
example of a person that is not a beneficial owner of
royalties, there remains the risk that FIPCo would not
be considered the beneficial owner.

NOTES
1 In relation to the argument as to whether the domestic
law meaning of ‘‘beneficial owner’’ is relevant for the in-
terpretation of the term for tax treaty purposes, the
OECD discussion draft ‘‘Clarification of the meaning of
‘beneficial owner’ in the OECD model tax convention’’
dated April 29, 2011 proposes the following wording for
the Commentary on Article 10 (Dividends):
Since the term ‘beneficial owner’ was added to address
potential difficulties arising from the use of the words
’paid to . . . a resident’ in paragraph 1, it was intended to
be interpreted in this context and not to refer to any tech-
nical meaning that it could have had under the domestic
law of a specific country (in fact, when it was added to the
paragraph, the term did not have a precise meaning in the
law of many countries). The term ‘beneficial owner’ is
therefore not used in a narrow technical sense (such as
the meaning that it has under the trust law of many
common law countries), rather, it should be understood
in its context, in particular in relation to the words ‘paid
. . . to a resident’, and in light of the object and purposes
of the Convention, including avoiding double taxation
and prevention of fiscal evasion and avoidance. This does
not mean, however, that the domestic tax law meaning of
‘beneficial owner’ is automatically irrelevant for the inter-
pretation of that term in the context of the Article: that
domestic law meaning is applicable to the extent that it is
consistent with the general guidance included in this
commentary.
2 Some Japanese tax experts state that the meaning of the
term ‘‘beneficial owner’’ in provisions under Japanese tax
laws concerning taxation with respect to trusts should be
referred to in determining the meaning of the term under
Japan’s tax treaties. However, since taxation with respect
to trusts is very different from the taxation of income
such as dividends, interest and royalties that is unrelated
to trusts, this is not considered to be the standard under-
standing.
3 For example, Japan–United States tax treaty, Art. 11(2)
provides that ‘‘such interest may also be taxed in the Con-
tracting State in which it arises and according to the laws
of that Contracting State, but if the beneficial owner of
the interest is a resident of the other Contracting State,
the tax so charged shall not exceed 10 percent of the gross
amount of the interest.’’
4 Although the Guidance is not legally binding, in prac-
tice, taxpayers need to refer to it in considering the tax
consequences of a transaction, especially if the transac-
tion is similar to that addressed in the Guidance.
5 Since the Commentary on the OECD Model Convention
is not a treaty per se, IT is not legally binding. That being
said, in its Oct. 29, 2009 judgment, the Supreme Court of
Japan held that the Commentary on the OECD Model
Convention constitutes material that is to be referred as a
‘‘supplementary means of interpretation’’ within the
meaning of Vienna Convention on the Law of Treaties,
Art. 32.
6 According to the OECD discussion draft ‘‘Clarification
of the meaning of ‘beneficial owner’ in the OECD model
tax convention’ dated April 29, 2011, this wording will
also be amended in the near future.
7 The Technical Explanation of the Japan–United States
tax treaty reflects the policies behind the provisions of the
treaty, as well as understandings reached with respect to
the application and interpretation of the treaty. However,
the Technical Explanation is not a treaty per se and is
therefore not legally binding. It is not clear whether it
constitutes material that is to be referred as a ‘‘supple-
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mentary means of interpretation’’ within the meaning of
Vienna Convention on the Law of Treaties, Art. 32.
8 Specifically, Japan–United States tax treaty, Art. 10(11)
provides as follows:
A resident of a Contracting State shall not be considered
the beneficial owner of dividends in respect of preferred
stock or other similar interest if such preferred stock or
other similar interest would not have been established or
acquired unless a person: (a) that is not entitled to ben-
efits with respect to dividends paid by a resident of the
other Contracting State which are equivalent to, or more
favorable than, those available under this Convention to
a resident of the first-mentioned Contracting State; and
(b) that is not a resident of either Contracting State; held
equivalent preferred stock or other similar interest in the
first-mentioned resident.
9 Specifically, Japan–United States tax treaty, Art. 11(11)
provides as follows:
A resident of a Contracting State shall not be considered
the beneficial owner of interest in respect of a debt-claim
if such debt claim would not have been established unless

a person: (a) that is not entitled to benefits with respect to
interest arising in the other Contracting State which are
equivalent to, or more favorable than, those available
under this Convention to a resident of the first-mentioned
Contracting State; and (b) that is not a resident of either
Contracting State held an equivalent debt-claim against
the first mentioned resident.

10 Specifically, Japan–United States tax treaty, Art. 12(5)
provides as follows:

A resident of a Contracting State shall not be considered
the beneficial owner of royalties in respect of the use of
intangible property if such royalties would not have been
paid to the resident unless the resident pays royalties in
respect of the same intangible property to a person: (a)
that is not entitled to benefits with respect to royalties
arising in the other Contracting State which are equiva-
lent to, or more favorable than, those available under this
Convention to a resident of the first-mentioned Contract-
ing State; and (b) that is not a resident of either Contract-
ing State.
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Host Country
MEXICO
Enrique Ramirez and Layda Carcamo
Chevez, Ruiz, Zamarripa y Cia., S.C., Mexico City

Introduction

A s will be discussed in more detail in I., below,
though it is used in Mexican tax legislation in
certain particular cases, the term ‘‘beneficial

ownership’’ has not yet been the subject of either spe-
cific regulation or legislation or of a private letter
ruling that has been made public, nor has it been ad-
dressed by the Mexican tax courts.

In light of the Forum fact pattern, this paper ad-
dresses the likely tax treatment that would apply to
each of the different payments to be made by HCo,
i.e., the tax treatment applicable to dividends, interest
and royalties to be paid by HCo to respectively
FHoldCo, FFinCo and FIPCo.

I. Beneficial Owner concept in Mexican legislation

It will emerge from the discussion in II., below, that
the following conclusions can be drawn with respect
to the issue of beneficial ownership in connection
with payments of dividends, interest and royalties to
nonresidents of Mexico.

s The issue of beneficial ownership has no relevance
to dividend payments, since, under Mexico’s do-
mestic legislation, no withholding tax is imposed on
dividends. Income tax, if any, triggered on the dis-
tribution of a dividend is always borne by the dis-
tributing Mexican resident corporation (in the
present case, HCo), never by the shareholder in re-
ceipt of the dividend.

s Interest payments made to a foreign corporation
resident in a treaty partner country (here FFinCo)
that is the beneficial owner of the interest will be
subject to the highest rate of source-country taxa-
tion agreed to by Mexico under its tax treaties,
which is always 15 percent, except where the ben-
eficial owner of the interest is a registered bank resi-
dent in the treaty partner country, in which case a
4.9 percent rate will apply.
Since, in the present case, the activity of FFinCo is
to obtain third-party bank financing on a regular
basis and relend the funds so obtained to subsidiar-
ies of Parent, earning an arm’s-length markup, it
would be difficult for the Mexican tax authorities to
maintain that FFinCo is not the beneficial owner of
the interest. Indeed, the tax authorities might have
little interest in doing so, in view of the fact that if

the banks were considered to be the beneficial
owners of the interest, the rate of withholding tax
imposed on the interest would always be lower than
15 percent.

s As royalties are subject to source-country taxation
at the rate of 10 percent under all Mexico’s tax trea-
ties, the beneficial ownership test would become
relevant should Parent not be resident in a treaty
country. It is the opinion of the authors that, in the
absence of a specific regulation defining ‘‘beneficial
ownership’’ for these purposes, the tax authorities
would look at factors such as the functions per-
formed by FIPCo in managing and administering
the intellectual property (IP) licensed from Parent.
In summary, in the absence of specific regulation or

tax court decisions regarding the term ‘‘beneficial
owner,’’ since Mexico is a civil law country and there-
fore its core principles are codified, the first approach
of the Mexican tax authorities would be to apply the
law and to consider that, if the taxpayer that has the
contractual right to the income concerned acts in its
own name and on its own behalf, it will be the benefi-
cial owner of the income, unless it is proven that such
taxpayer acts on behalf of a third party or that the re-
ceipt of the income by that taxpayer was a simulated
act.

On the other hand, in the process of interpreting a
tax treaty, some international generally accepted rules
of interpretation might be taken into consideration,
for example, those set forth in the Vienna Conven-
tion,1 which provides that treaties must be interpreted
in good faith.

In addition, the Mexican tax authorities could refer
to the OECD Commentary on the Model Convention.
The Miscellaneous Tax Resolution issued annually by
the Mexican Ministry of Finance specifically provides
that the OECD Commentary in effect is to apply for
purposes of tax treaty interpretation to the extent the
Commentary is in line with the provisions of the tax
treaties entered into by Mexico. The Commentary is
deemed to be a useful and valid instrument for inter-
pretation purposes and its application has thus been
recognised by the Ministry of Finance.

According to the OECD Commentary, the term
‘‘beneficial owner’’ is not used in a narrow technical
sense; rather, it is to be understood in its context and
in the light of the object and purposes of the OECD
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Model Convention, including the avoidance of double
taxation and the prevention of fiscal evasion.

The OECD Commentary contains wording to the
effect that an intermediary such as an agent or a
nominee is not the beneficial owner of a given type of
income, as such an intermediary is acting for the ac-
count of another person and not in its own name. This
makes sense in the context of the fact that, when an in-
termediary is acting as an agent or a nominee, all the
income it receives in that capacity is ‘‘passed on’’ to the
principal, with the exception of the consideration paid
to the agent or nominee for its services.

Based on the above, generally, when an intermedi-
ary such as an agent or a nominee receives interest
income, dividends or royalties from a resident of an-
other country, the benefits of any tax treaty in effect
between the country of residence of the intermediary
and the country of residence of the payer would not
apply, as the intermediary would be viewed as a mere
conduit and not entitled to benefit under the treaty.

A conduit cannot normally be regarded as the ben-
eficial owner of income if, although it is the formal
owner, it has, as a practical matter, very narrow
powers that render it, in relation to the income con-
cerned, a mere fiduciary or administrator acting on
account of the interested parties.

In the event that the Mexican tax authorities were to
conduct a review in these kinds of circumstances, the
authors believe that the tax authorities would apply
criteria based on the guidelines set forth in the OECD
Commentary. They would also look at the main pur-
pose of the structure concerned, which would have to
be other than merely the obtaining of a tax benefit.
Furthermore, they would take into consideration the
specific issues and circumstances of the case, such as:
s who is the economic owner of the income con-

cerned, who might not necessarily be the same
person as its the legal owner;

s whether the recipient of the income is able freely to
dispose of the related assets or earnings;

s whether payments to third parties are limited to or
conditioned on the collection of the payment to the
recipient;

s whether the recipient has the ability to decide on
the use of the proceeds without having to obtain the
approval of another party;

s whether the recipient is acting in its ordinary
course of business and in its own name rather than
on behalf of another party; and

s whether the recipient has a pre-acquired or pre-
arranged obligation to remit the collected funds to
a third party.
Again, the above are only general guidelines that, in

the absence of specific regulations, court precedents
or legislation, the authors assume would be taken into
consideration in identifying who is the beneficial
owner of a given item of income.

II. Application of the Mexican approach

A. Dividends paid by HCo to FHoldCo

Under Mexican tax legislation, dividend payments or
profit distributions do not represent taxable income in
the hands of the recipient, but in certain instances, the
entity distributing the dividends may be subject to
taxation.

Dividends distributed by a Mexican corporation
from its CUFIN account2 do not trigger any Mexican
income tax consequences — either for the distributing
corporation or for the recipient of the dividends, irre-
spective of the latter’s tax residence. The purpose of
this regime is to allow for the tax-free distribution of
profits that were previously taxed at the corporate
level.

The CUFIN account is increased each year by the
relevant net after-tax profits (taxable income less
income tax and certain non-deductible items), as well
as by dividends received from other Mexican entities.
Conversely, the account is reduced by distributed divi-
dends. The balance of the account is adjusted for in-
flation.

A corporation distributing dividends must compare
the balance of its CUFIN account with the dividend to
be paid: if the balance of the account is insufficient,
the excess, if any, must be grossed-up by the appli-
cable tax rate (30 percent for 2012, and 29 percent for
2013 and succeeding years). The resulting amount is
taxable in the hands of the distributing entity at the
applicable corporate income tax rate (i.e., 30 percent
or 29 percent, as appropriate).

Income tax paid by the distributing entity, as de-
scribed in the preceding paragraph, may be credited
by the entity in the year in which it is paid against
annual corporate income tax due, or against monthly
advanced payments and annual income tax of the two
subsequent years. Consequently, the CUFIN balance
represents the amount of retained previously-taxed
earnings that may be distributed without any further
corporate income tax having to be paid.

Accordingly, the Mexican tax legislation does not
impose any income tax withholding on dividends, re-
gardless of the recipient’s identity (i.e., whether the re-
cipient is an individual or a corporation) and
residence (i.e., whether the recipient is a resident or a
nonresident of Mexico) and irrespective of whether
there is sufficient balance in the CUFIN account. The
tax burden, if any, is always borne by the corporation
distributing the dividends.

In the case at hand, HCo distributes dividends to
FHoldCo, which, in turn, promptly (within 90 days of
receiving them) redistributes all of the dividends to
Parent. In light of the way in which dividends paid by
a Mexican corporation (here, HCo) are treated in
Mexico for tax purposes, the fact that dividends paid
by HCo are immediately redistributed to Parent, is ir-
relevant: dividends are never taxable in the hands of
the recipient, regardless of its identity or country of
residence. Thus, it would not be necessary to attempt
to establish whether FHoldCo is the beneficial owner
of the dividends.

B. Interest paid by HCo to FFinCo

Under the Mexican Income Tax Law, interest earned
by a nonresident is deemed to be Mexican-source
income when the related capital is placed or invested
in Mexico, or when the interest is paid by a Mexican
resident or by a nonresident with a permanent estab-
lishment (PE) in Mexico. Under the Income Tax Law,
tax is imposed on Mexican-source interest income at
rates that vary depending on the identity and resi-
dence of the recipient.

In the case at hand, FFinCo is a nonresident subsid-
iary of Parent that finances the capital needs of many
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of the Parent group companies through third party
bank borrowings. Based on the specific needs of HCo,
FFinCo borrows from third-party banks supported by
HCo’s guarantee and pledges of HCo assets, and lends
on the funds to HCo on parallel terms at an interest
rate that is 10 percent higher than the interest rate
charged to FFinCo by the relevant bank or bank syn-
dicate.

As noted above, interest paid by HCo to FFinCo
would be deemed to be Mexican-source income, since
it is paid by a Mexican resident corporation. In order
to determine the applicable withholding tax rate
under domestic legislation, reference would have to
be made to Article 195 of the Income Tax Law. Specifi-
cally, Section III of Article 195 of the Income Tax Law
provides that withholding tax applies at the rate of 30
percent (29 percent commencing January 2013) to in-
terest paid to a nonresident corporation. The tax
would have to be withheld by HCo and paid to the tax
authorities as a final income tax payment on behalf of
FFinCo.

Under any of Mexico’s tax treaties, the maximum
withholding rate applicable to interest paid to a for-
eign corporation that is the beneficial owner of the in-
terest would be 15 percent, which is considerably
lower than the 30 percent or 29 percent rate (as appli-
cable) to be imposed under Mexico’s domestic legisla-
tion. Despite its extensive tax treaty network, Mexico
has not agreed to a general withholding rate on inter-
est payable to nonresident corporations resident in
treaty partner countries lower than 15 percent. Conse-
quently, if FFinCo is resident in a treaty country, it
would be subject to a 15 percent withholding tax on
the interest income paid to it by HCo.

As described above, FFinCo finances the capital
needs of many of the Parent group subsidiaries
through third-party bank borrowings. Under Mexican
legislation, interest paid to a nonresident bank regis-
tered with the Ministry of Finance is subject to
income tax withholding at the rate of 4.9 percent, pro-
vided the bank is the beneficial owner of the interest
and is resident in a country with which Mexico has a
tax treaty in effect.

Based on the foregoing, interest paid to FFinCo (as-
suming FFinCo resides in a treaty country) would be
subject to a 15 percent withholding, as opposed to the
4.9 percent withholding that is available to a bank
resident in a treaty country if it is the beneficial owner
of the interest concerned.

However, it is unlikely that FFinCo would not be
treated as the beneficial owner of the interest based on
the facts described above, since it is an entity engaged
in financing all the Parent group subsidiaries; that is,
FFinCo’s main activity consists of lending funds to all
the subsidiaries in the group, irrespective of the fact
that it may sometimes have to obtain the necessary
funds through third-party bank borrowings. Addition-
ally, an interest mark-up is charged to HCo, which, as-
suming it is agreed at arm’s-length, would afford
substance to the transactions.

Consequently, the interest paid by HCo to FFinCo
would be subject to income tax withholding at the rate
of 15 percent, and since this rate is higher than the
rate that would normally be available to a bank resi-

dent in a treaty country, the arrangement would not
be viewed as a strategy for reducing tax or abusing the
relevant tax treaty.

C. Royalties paid by HCo to FIPCo

Under the Forum fact pattern, HCo pays royalties to
FIPCo under a sublicense agreement. The royalties
are equal to 11 percent of HCo’s sales. Under its li-
cense agreement with Parent, FIPCo in turn pays roy-
alties to Parent equal to 10 percent of HCo’s sales.

Under Mexico’s domestic legislation, royalties paid
to nonresidents are deemed to be Mexican source-
income when the related asset or right is taken advan-
tage of in Mexico, or when the royalties are paid by a
Mexican resident or a nonresident with a PE in
Mexico. Income tax must be withheld from such roy-
alties by the payer at the rate of 30 percent (29 percent
as of January 2013).

Under all of Mexico’s current tax treaties, the with-
holding tax rate on royalties is limited to 10 percent,
which is considerably lower than the rate imposed
under Mexico’s domestic legislation. In all cases, the
10 percent rate applies only if the beneficial owner of
the royalties is a resident of the other Contracting
State.

In the case at hand, royalties are paid by HCo to
FIPCo for IP that FIPCo in turn licenses from Parent.
FIPCo oversees the registration of the IP it licenses
from Parent, and manages efforts by outside lawyers
and other third-party contractors to ensure that the IP
retains its legally protected status and that such status
is enforced against potential infringers.

As already noted, withholding tax on royalties is im-
posed on the beneficial owner of the royalties at the
rate of 10 percent under all of the tax treaties signed
by Mexico, which means that the royalties paid to
FIPCo or to Parent would be subject to this withhold-
ing rate, assuming that both entities are residents of
treaty countries. Should Parent not be resident in a
treaty country, the issue could be raised of FIPCo’s en-
titlement to the reduced 10 percent withholding rate
under the treaty with Country Z, on the basis that
FIPCo could be considered not to be the beneficial
owner of the royalties.

Mexico has no specific regulations on this subject,
but it would be difficult to establish that FIPCo is not
in fact the beneficial owner of the royalties, especially
in the absence of evidence that FIPCo is obliged to re-
distribute its proceeds to Parent, as well as because
FIPCo is in charge of overseeing the registration of the
IP and the protection of its legal status, for which it
earns a mark-up that is established at market. As
FIPCo does in fact perform some management and
administrative functions in maintaining the IP subli-
censed to HCo, FIPCo would most likely be deemed
the beneficial owner of the royalties paid to it by HCo.

NOTES
1 Vienna Convention on the Law of Treaties, signed on
May 23, 1969.
2 Cuenta de utilidad fiscal neta or net after-tax profits ac-
count.
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Introduction

T his paper discusses the beneficial ownership
concept in relation to the Netherlands, where
the Netherlands is the source State in a tax

planning structure involving an active foreign-based
group of companies. The Facts, with the Netherlands
as Host Country, are the starting point for the discus-
sion.

The paper first discusses the general Dutch rules on
inbound investments in Dutch tax resident compa-
nies, particularly when the investments are made
through an intermediate (holding) company. The
paper goes on to discuss the Dutch interpretation of
the term ‘‘beneficial owner’’ in the relevant provisions
of the Netherlands’ tax treaties. As most of the Nether-
lands’ tax treaties are based on the OECD Model Con-
vention, the text of the OECD Model is taken as a
starting point. Attention is given to some of the parlia-
mentary comments on beneficial ownership, the lead-
ing case law on beneficial ownership, the guidance to
be derived from the OECD Commentary, the relevant
statutory provision aimed at dividend stripping, and
the relevant extra-statutory anti-abuse doctrine. As
will appear from the discussion, the Netherlands gen-
erally does not aggressively apply the condition of
beneficial ownership to restrict intra-group tax plan-
ning where the Netherlands is the source country.
However, the Dutch policy for tax treaty negotiations,
as outlined most recently in 2011, does aim in other
ways to deny the availability of the benefits of the
Netherlands’ tax treaties to parties for which these
benefits were not intended: the relevant policy and
some examples are also briefly discussed in this paper.
Finally, the principles emerging from the general dis-
cussion will be applied to the fact pattern under which
Dutch tax resident HCo pays dividends to foreign
FHoldCo (acting as an intermediary holding company
for foreign Parent), pays interest to foreign FFinCo
and pays royalties to foreign FIPCo (which latter two
are also subsidiaries of Parent). For a more detailed
description of the fact pattern, see II.A., below.

In view of the fact pattern, it is beyond the scope of
this paper to discuss the beneficial ownership issues
that may arise in relation to the Netherlands as the
state of residence of a recipient of dividends, interest
and royalties, or the beneficial ownership issues that
may arise in certain other cases, for example, cases in-
volving structured financial transactions and prod-
ucts.

I. The relevant Dutch rules

A. Dutch rules on inbound investment through
intermediaries

1. Dutch corporation tax on inbound investments

Under the Dutch Corporation Tax Act 1969 (CTA), a
foreign entity is only subject to tax on income from
certain Dutch sources.1 The taxable sources of income
include taxable income from a substantial interest (in
short, an interest of 5 percent or more of the shares or
a special class of shares) in a Dutch resident company
where both of the following conditions are satisfied:
(1) the substantial interest does not form part of the
assets of a business enterprise carried on by the for-
eign entity; and (2) the foreign entity holds the sub-
stantial interest for the primary purpose, or one of the
primary purposes, of avoiding a Dutch individual
income tax or Dutch dividend tax liability of a third
party, for example, an indirect shareholder.2

Income from the substantial interest will not be
subject to tax if the substantial interest is attributable
to the business enterprise carried on by the foreign
entity. Based on the parliamentary history of this pro-
vision, it is not necessary for the foreign shareholder
to be carrying on a business in a material sense, but it
should have the intention of holding the interest other
than as an investment, i.e., with a view to obtaining a
return that can be expected from normal asset man-
agement. For purpose of evaluating a business group
structure, a substantial interest is considered attribut-
able to the business assets of the foreign entity if the
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business of the Dutch entity is an extension of the
business of the foreign entity. Also, if the foreign entity
is a holding company that performs a genuine func-
tion in the conduct of a group’s business, it will not be
regarded as holding the substantial interest as a mere
investment. This applies both to a foreign top holding
company and to a foreign sub-holding company that
performs an intermediary function. For structures in
which private equity funds are involved, the deciding
criteria for attribution to business assets is whether
the fund management is actively involved in the man-
agement of the Dutch entity and its participations.

Even if the substantial interest does not form part of
the foreign entity’s business assets, a tax liability will
only arise if there is an avoidance motive. As the
avoidance motive test was introduced only as of 2012,
its exact interpretation is not yet entirely clear. The ex-
istence of a tax avoidance motive seems to be tested by
looking at whether the interposition of the foreign
entity results in a lower Dutch individual income tax
or Dutch dividend tax liability of a third party, such as
that of the direct or indirect shareholders. Even if the
comparison shows that more tax would be payable
were the foreign entity not to be interposed, there will
not necessarily be an avoidance motive, if it can be
demonstrated that the interposed entity has a real
function. In this context, reference was made in the
parliamentary history to European Court of Justice
(ECJ) case law on the compatibility of anti-avoidance
provisions with EC law, which requires that for such
provisions to be compatible they should apply only to
completely artificial arrangements.3 It is then neces-
sary to determine whether the economic reality is con-
sistent with the legal form. The objective elements for
assessing the economic reality include the place of ef-
fective management, the tangible presence of the
place of business in the foreign country and the real
risk incurred by the interposed foreign entity. In
making the evaluation, particularly in the case of a
‘‘pooling structure,’’ the presence or absence of quali-
fied staff with sufficient powers in relation to holding
the substantial interest is also mentioned in the par-
liamentary history as a factor that should be taken
into account.

If there is a taxable substantial interest, the tax base
will depend on what tax avoidance motive is involved.
If there is an income tax avoidance motive, then the
Dutch taxation will be based on the income from the
substantial interest, and will cover both regular
income (including dividends) and capital gains, gener-
ally on a net basis, with the allowance of a deduction
for attributable costs.4 If there is only a dividend tax
avoidance motive, the corporation tax charge will ef-
fectively be 15 percent of the dividends, as defined for
dividend tax purposes, i.e., on a gross basis.5 This is
intended to achieve a better match between the corpo-
ration tax due and the dividend tax intended to be
avoided.

Even if it is established that the foreign entity is
liable to tax under domestic law, actual taxation may
often be avoided or reduced by invoking a tax treaty.6

Under the great majority of the Netherlands’ tax trea-
ties, the right to tax capital gains on shares is not allo-
cated to the Netherlands as a source country, but is
allocated to the country of residence of the foreign
entity, as under Article 13 (Capital Gains) of the OECD

Model Convention. As regards dividends, under the
articles in its tax treaties that are comparable to Ar-
ticle 10 (Dividends) of the OECD Model, the Nether-
lands will generally fully or partly reduce its effective
taxation, but such reduction is generally not only sub-
ject to the condition that the recipient is a resident of
the other state, but also to the condition that the re-
cipient is the beneficial owner of the dividends and
holds at least a certain qualifying shareholding in the
Dutch resident company paying the dividends.

A foreign entity with a direct or indirect taxable sub-
stantial interest in a Dutch resident company is also
subject to tax with respect to any receivable that it has
from the Dutch resident company.7 Again, such taxa-
tion only applies in the case of a taxable substantial in-
terest, i.e., where the substantial interest: (1) does not
belong to the assets of an enterprise carried on by the
foreign entity; and (2) is held with a tax avoidance
motive. Again, a tax treaty may provide for a reduc-
tion in the Dutch tax payable.

2. Dutch dividend tax

Under the Dividend Tax Act 1965 (DTA), the Nether-
lands generally levies a 15 percent dividend tax on
dividends distributed by Dutch resident companies
with a capital divided into shares.8 There are several
possibilities for a full exemption (or full refund) of
dividend tax. In practice, the important exemptions
are the exemption for domestic corporate sharehold-
ers where the shareholding qualifies for the participa-
tion exemption regime, and the exemption for certain
qualifying EU shareholders based on the Netherlands’
implementation of the EC Parent-Subsidiary Direc-
tive and other EC law.9 It is explicitly provided that
neither of these exemptions is available if the recipi-
ent of the dividends is not their beneficial owner.10 In
practice, another important source for the potential
reduction of the dividend tax is the Netherlands’ tax
treaty network, which currently comprises approxi-
mately 90 active treaties. The reduction of the rate of
dividend tax to a rate below the 15 percent domestic
rate under these treaties is generally subject to the
condition that the recipient is a resident of the other
Contracting State, that the recipient is the beneficial
owner of the dividends and that the recipient holds at
least a certain qualifying shareholding in the Dutch
resident company paying the dividends. Dutch tax law
contains only a negative definition of ‘‘beneficial
owner,’’ as it does not define who is a beneficial owner
but only provides, and then not exhaustively, who will
in principle not be regarded as a beneficial owner.11

The provision concerned, which is specifically target-
ted at dividend-stripping transactions but effectively
has a much wider scope, is discussed in I.B.5., below.

3. No withholding tax on interest and royalties

The Netherlands generally does not impose a with-
holding tax on interest, save in certain exceptional
cases. An exception may apply, for instance, in the
case of interest on certain loans that may be deemed
to qualify as equity of the issuer, with the result that
the interest may then be subject to dividend tax. The
Netherlands does not impose a withholding tax on
royalties. Interest and royalty payments that are not at
arm’s length and that in fact are disguised or deemed
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dividend distributions may be subject to Dutch divi-
dend tax. This paper does not address these excep-
tions further and it is assumed that no withholding tax
would be due on the interest and royalty payments en-
visaged in the fact pattern.

B. Beneficial Ownership — the Dutch interpretation

1. Introduction

Most of the Netherlands’ tax treaties largely follow the
OECD Model Convention. For the Netherlands,
which, as source State, generally levies withholding
tax only on dividends, the use of the term beneficial
owner is of particular relevance in the context of Ar-
ticle 10(2) of the OECD Model Convention, where
beneficial ownership appears as one of the conditions
for the reduction of the source State taxation of divi-
dends. As in the OECD Model Convention, the term
‘‘beneficial owner’’ is not defined in the Netherlands’
tax treaties, though it is used in them. Pursuant to the
general interpretation rule in Article 3(2) of the OECD
Model Convention, any term not defined in the treaty
will, unless the context requires otherwise, have the
meaning it has under the laws of the state applying the
treaty. Where the Netherlands is applying the treaty as
the source State, the concept will thus have the mean-
ing that it has under Dutch domestic law, unless the
context requires otherwise. As regards the context re-
quiring otherwise, the term is often considered to
have an independent international fiscal meaning,
and the OECD Commentary also appears to be rel-
evant regarding the context in which the term is to be
interpreted.

Dutch tax law does not contain a ‘‘positive’’ defini-
tion of the term ‘‘beneficial owner’’. Who is recognised
as the beneficial owner is determined by factual cir-
cumstances. As the concept is not defined in the statu-
tory law, it has been left to case law to elaborate on the
meaning of the concept. Since 2001, Dutch tax law has
contained a ‘‘negative’’ definition indicating who will
not be recognised as the beneficial owner of dividend
income. The relevant provisions, which all use the
same or similar wording, aim to limit Dutch dividend
tax relief (whether by way of exemption or reduction
at source, or by way of a credit against individual
income tax or corporation tax) in the case of typical
dividend-stripping transactions.12 However, the text
of the provisions gives them a broader scope so that
they may, in principle, also apply to certain intra-
group reorganisations, although the impact of the
provisions in these circumstances has been mitigated
by published policy.13 Dutch domestic tax law in-
cludes a general extra-statutory anti-abuse concept
that was developed in case law. However, it appears
from the relevant case law that its application in the
context of tax treaties is generally very limited.

Beneficial ownership is only one of the conditions
for the reduction of Dutch source-state taxation.
Among the other conditions are that the recipient and
beneficial owner should be a resident of the relevant
tax treaty state and, under certain treaties, that it
should be a ‘‘qualified person.’’ As the fact pattern as-
sumes that these conditions are met, they will not be
further discussed in this paper. Suffice it to say that in

actual tax planning, it is important to ensure that
these conditions are satisfied.

2. Limited general legislative and parliamentary
guidance

The term ‘‘beneficial owner,’’ as a condition for the re-
duction of Dutch source State taxation, particularly in
relation to dividends, has for many years been in-
cluded in the Netherlands’ tax treaties without having
been defined or explained in the law.14 Some, more or
less circumstancial, guidance can be derived from
comments made in the parliamentary discussions on
certain treaties and on general tax treaty policy.15

These comments indicate that the term ‘‘beneficial
owner’’ refers to a recipient that receives income to
which it has title and not to a recipient that receives
income for the benefit of a third party. These com-
ments also indicate that, in a back-to-back loan situa-
tion, the relevant tax treaty provisions are only
applicable if the taxpayer is the ultimate, i.e., the real,
beneficiary of the income and that no real benefit ac-
crues if the recipient is under a contractual obligation
to pass the income entirely or almost entirely on to a
third party (a later comment refers to a contractual
obligation to pay the major part of the income to a
third party).16 Some later parliamentary discussions
on Dutch tax treaty policy have reiterated that, as
back-to-back structures do not result in entitlement to
the application of a treaty, it is not necessary in this
context to provide a more precise description of the
term ‘‘beneficial owner’’ and that the factual circum-
stances are crucial. When the question was raised as
to whether the term should be more precisely defined
with a view to its use for purposes of countering treaty
shopping, it was merely stated that the meaning given
to ‘‘beneficial owner’’ in international tax law is heav-
ily dependent on factual circumstances, so that it is
not possible to give it further meaning in general
terms. Recent parliamentary discussions on Dutch tax
treaty policy have also dealt with the term ‘‘beneficial
ownership’’.17 In, it was recognised that businesses
are best served if there is international consensus
about the meaning of the term and reference was
made to the OECD Commentary. Reference was also
made to the public discussion draft issued in April
2011, in which the OECD proposed a clarification of
the meaning of ‘‘beneficial owner’’ in the OECD Model
Convention with proposed changes to the OECD
Commentary. It was stated in the Dutch parliamen-
tary discussions that the Netherlands was also in-
volved in the preparation thereof and that there would
be no reason for observations or reservations if those
clarifications were to be included in the OECD Com-
mentary. The guidance to be derived from parliamen-
tary discussions about the term in general is thus
fairly limited. It does suggest that the term is not to be
broadly interpreted with a view also to countering
treaty shopping, and it does suggest that only a con-
tractual obligation for the recipient to pay the income
concerned to a third party and not simply the making
of such payment in practice would have implications
to the effect that the recipient was not the beneficial
owner. Further, it suggests that the term is to be inter-
preted in line with the guidance in the OECD Com-
mentary.
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It should be noted that the Dutch tax authorities
generally also apply the beneficial owner concept
under those (older) tax treaties that do not include the
term explicitly. This is based on the reasoning that the
beneficial owner requirement is also implied under
those tax treaties, as it was introduced only by way of
a clarification of the circumstances in which divi-
dends, interest and royalties are considered paid to a
resident of the other state.

The more recently introduced anti-dividend-
stripping provision, which is discussed in I.B.5.,
below, does not contain a ‘‘positive’’ definition of who
will be recognised as a beneficial owner. Nor do the ex-
planatory notes accompanying the provision contain
such a definition — rather they focus on who is not to
be recognised as a beneficial owner.

3. Guidance in Dutch case law

As Dutch tax law does not contain a ‘‘positive’’ defini-
tion of the term ‘‘beneficial owner,’’ who is recognised
as the beneficial owner is determined by factual cir-
cumstances and it is case law18 (and the anti-
dividend-stripping provision described in I.B.5,
below) that has given the concept its meaning. Ac-
cording to the case law, the starting point in classify-
ing a structure or transaction for Dutch tax purposes
is generally its legal form. Only in special circum-
stances may one deviate from this starting point.19

One obvious example is in the case of sham transac-
tions, which are not recognised for tax purposes (it
could even be argued that such transactions are also
not recognised for Dutch civil law purposes, as Dutch
civil law also looks to the true intentions of the parties
rather than only the ostensible legal form). Taking
into account the legal form of a structure or transac-
tion means that all aspects of the legal arrangements
will be taken into account. Thus, a person that acts as
an agent or a nominee for another person will not be
regarded as the beneficial owner for Dutch tax pur-
poses. A person that is the legal owner of an asset will
generally be regarded as the owner of that asset for
Dutch tax purposes, unless the entire economic inter-
est rests with another party pursuant to a relationship
between the legal owner and that other party.20 Such
contractual arrangements may thus impact on who is
the beneficial owner of the income derived from the
asset. On the other hand, the case law indicates that a
person can be the beneficial owner of the income de-
rived from certain assets without being the owner of
the underlying assets (for example, by acquiring only
the dividend coupons and not the underlying
shares).21

Guidance on the interpretation of the concept of
beneficial ownership has for many years been derived
largely from the 1994 Dutch Supreme Court ruling in
the ‘‘market maker case.’’22 The case involved a U.K.
resident market maker that had purchased dividend
coupons with respect to a dividend that had been de-
clared on shares in Royal Dutch Shell but that had not
yet become payable. The U.K. market maker did not
own or acquire the shares concerned, it only acquired
the dividend coupons from the Luxembourg-resident
owner of the shares (which would not have been en-
titled to any reduction of Dutch dividend tax). The
U.K. market maker claimed that it had become the

beneficial owner of the dividend within the meaning
of the then-applicable Netherlands–United Kingdom
tax treaty (which was the first Dutch tax treaty to in-
clude the term ‘‘beneficial owner’’) and that it was
therefore entitled to the reduced rate of Dutch divi-
dend tax under that treaty. The Dutch Supreme Court
ruled that the U.K. market maker was indeed the ben-
eficial owner of the dividend because: (1) through the
purchase, it had acquired legal title to the dividend
coupons; (2) it could freely dispose of such coupons
and of the amounts to be paid thereon; and (3) upon
receipt of the dividend, it did not act as a voluntary
agent or for the account of a principal. It is worth
noting that the Supreme Court ruling makes it clear
that, under the relevant tax treaty, there was no need
for the recipient to be the owner of the underlying
shares to be the beneficial owner of the dividend23 and
that the beneficial ownership test had to be met at the
time that the dividend became payable. Moreover, the
Supreme Court did not apply other tests, for example,
whether the (sole or predominant) reason for the
transaction was to obtain a tax benefit. This latter
aspect was brought into the discussion in the ‘‘second
market maker case,’’24 which did not so much concern
beneficial ownership as the possible application of the
Dutch general anti-abuse doctrine to a dividend-
stripping transaction. The Supreme Court ruled that
the mere willingness of the market maker in that case
to co-operate in a transaction aimed at tax avoidance
by the counter-party did not also imply that the
market maker had a tax avoidance motive. The will-
ingness to co-operate was not sufficient reason for
drawing the conclusion that the predominant motive
for the transactions was tax avoidance and not the
transaction result or fee for the market maker.

4. The OECD commentary on Beneficial
Ownership

As many of the Netherlands’ tax treaties are largely
based on the OECD Model Convention, it is generally
appropriate to look also to the OECD Commentary on
the Model Convention for the interpretation of the
concept of beneficial owner, although views in the lit-
erature differ as to whether and to what extent the
OECD Commentary is binding and/or is to be inter-
preted using a static or ambulatory approach. In any
case, Dutch Supreme Court case law and Dutch gov-
ernment policy statements also explicitly acknowl-
edge the OECD Commentary as a relevant source of
guidance, and in some cases, even recognise the rel-
evance of later versions of the OECD Commentary to
the interpretation of tax treaties concluded before the
relevant update of the OECD Commentary.25 With re-
spect to dividends, paragraph 12 of the OECD Com-
mentary on Article 10 is particularly relevant. As it
explains the grounds for the beneficial owner require-
ment and provides guidance on the interpretation of
the term, it would appear to supply the context re-
ferred to in Article 3(2) of the OECD Model, which in
turn may place limitations on the acceptability of rig-
orously applying the term as defined under domestic
law. Paragraph 12 of the OECD Commentary recog-
nises that it would be inconsistent with the object and
purpose of the convention for the state of source to
grant relief or exemption merely on account of the
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status of the immediate recipient of an item of
income, when that item of income is received by a
person acting in an agency or a nominee relationship.
Paragraph 12 also recognises that it would be incon-
sistent with the object and purpose of the convention
for the state of source to grant relief or exemption
where the direct recipient acts as a conduit for an-
other person that in fact receives the benefit of the
income concerned. For these reasons, the OECD
Commentary suggests that a conduit company cannot
normally be regarded as the beneficial owner if,
though the formal owner, it has, as a practical matter,
very narrow powers that render it, in relation to the
income concerned, a mere fiduciary or administrator
acting on account of the interested parties. The OECD
Commentary, and/or the context of the relevant tax
treaties, does not seem to restrict the Dutch interpre-
tation set out in I.B.2. and 3., above, which in particu-
lar focuses on denying beneficial ownership to an
agent or a nominee and/or where there is a contrac-
tual obligation to on-pay dividends received.

In a public discussion draft issued in April 2011, the
OECD proposed a clarification of the meaning of ben-
eficial owner in the OECD Model Convention with
proposed changes to the OECD Commentary on Ar-
ticles 10, 11 and 12 of the Model Convention. In light
of the comments received on that first discussion
draft, the OECD issued a revised discussion draft in
October 2012 which includes revised proposed
changes to the OECD Commentary. Although these
changes are not yet part of the OECD Commentary
and it is not desired to go into detail here, it is worth
briefly highlighting some of their elements. First, the
proposed text seems to aim to restrict the impact of
technical meanings of the term under domestic laws
to the extent that they are not consistent with the con-
text for the term and the guidance in the OECD Com-
mentary in particular in relation to the interpretation
of the words ‘‘paid to . . . a resident’’ since the term
‘‘beneficial owner’’ was added to address potential dif-
ficulties arising from those words.

The proposed text also provides further guidance on
the material interpretation of the term, particularly in
paragraph 12.4. There are some differences between
the April 2011 and the October 2012 discussion draft
proposals for an amended paragraph 12.4. Both drafts
repeat the examples (agent, nominee, conduit com-
pany acting as fiduciary or administrator) of recipi-
ents of dividends that are not the beneficial owners.
The proposed text in the April 2011 discussion draft
also gives the reason for this, which is that the recipi-
ent in these circumstances does not have the full right
to use and enjoy the dividend and the dividend is not
its own. A further reason given is that the powers of
such a recipient over such a dividend are constrained
in that the recipient is obliged (because of a contrac-
tual, fiduciary or other duty) to pass the payment re-
ceived to another person. In a subsequent
modulation, this is phrased more positively: the re-
cipient is the beneficial owner: where he has the full
right to use and enjoy the dividend unconstrained by
a contractual or legal obligation to pass the payment
received to another person. The proposed Commen-
tary states that such an obligation will normally derive
from the relevant legal documents but may also be
found to exist on the basis of facts and circumstances

showing that, in substance, the recipient clearly does
not have the full right to use and enjoy the dividend.
The text proposed in the October 2012 discussion
draft for amended paragraph 12.4 of the OECD Com-
mentary also repeats the examples (agent, nominee,
conduit company acting as fiduciary or administra-
tor) of recipients of dividends that are not the benefi-
cial owners of the dividends. The proposed text also
gives the same reason for this, which is that the recipi-
ent’s right to use and enjoy the dividend is constrained
by a contractual or legal obligation to pass on the pay-
ment received to another person. The reference to the
‘‘full right to use and enjoy’’ is deliberately replaced by
a reference to the ‘‘right to use and enjoy’’; the refer-
ence to powers over the dividend are also stricken out.
Proposed paragraph 12.4 of the OECD Commentary
as included in the October 2012 discussion draft also
states that an obligation to pass on the payment will
normally derive from the relevant legal documents
but may also be found to exist on the basis of facts and
circumstances showing that, in substance, the recipi-
ent clearly does not have the right to use and enjoy the
dividend unconstrained by a contractual or legal obli-
gation to pass on the payment received to another
person. While the proposed text of April 2011 did not
further specify the type of obligation to be considered,
and many concerns were raised on that point in the
comments on the April 2011 discussion draft, the Oc-
tober 2012 discussion draft and the Commentary pro-
posed in that draft does elaborate in some detail on
the type of obligation to be considered. The type of ob-
ligation concerned must be related to the payment re-
ceived; it would, therefore, not include a contractual
or legal obligation unrelated to the payment received
even if such obligation could effectively result in the
recipient using the payment received to satisfy that
obligation. Examples of such unrelated obligations in
the proposed text are those unrelated obligations that
the recipient may have as a debtor or as a party to fi-
nancial transactions, or typical distribution obliga-
tions of pension schemes and of certain qualifying
collective investment vehicles. Where the recipient of
a dividend does have the right to use and enjoy the
dividend unconstrained by a contractual or legal obli-
gation to pass on the payment received to another
person, according to the October 2012 proposed
amended paragraph 12.4 of the OECD Commentary,
the recipient is the ‘‘beneficial owner.’’

Proposed paragraph 12.5 also clarifies the relation
between the term ‘‘beneficial owner’’ and other forms
of anti-abuse rules. While the term ‘‘beneficial owner’’
is a form of anti-abuse provision, it does not address
other instances of treaty shopping and, for those pur-
poses, states are explicitly referred to other ap-
proaches and provisions.

Although it is not part of the interpretation of the
term ‘‘beneficial owner’’, it is worth drawing attention
to what is included in the OECD Commentary on Ar-
ticle 10, in paragraphs 17 and 22. Paragraph 17 ad-
dresses the possible need for anti-abuse provisions to
counteract manoeuvres whereby a company increases
its percentage shareholding in another company
shortly before that other company distributes a divi-
dend primarily for purposes of securing the tax reduc-
tion available with respect to dividends on qualifying
holdings. Paragraph 22 addresses the possible need
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for special exceptions to the taxing rule in the case of
interposed base companies and other similar entities.
As indicated, this is not part of the beneficial owner
concept, and the OECD Commentary suggests that
any such anti-abuse provisions should be separately
and explicitly be negotiated.

5. The statutory anti-dividend-stripping provision

Since 2001, Dutch tax law has contained a negatively
phrased definition of the term ‘‘beneficial owner’’.
Under the relevant provision, a person will not be re-
garded as a beneficial owner if: (1) in connection with
the receipt of a dividend, that person has paid consid-
eration within the framework of a series of composite
transactions, (2) the dividend, in whole or in part, di-
rectly or indirectly, inures to the benefit of an indi-
vidual or legal person that would have been entitled to
a smaller reduction or refund of, or credit for, divi-
dend tax than the person that has paid the consider-
ation, and (3) such individual or legal person acquires
or retains, directly or indirectly, a position in shares,
profit participating certificates or loans that actually
function as equity, comparable to its position in simi-
lar instruments prior to the time the composite trans-
action was initiated.26 A composite set of transactions
can also be present where transactions are entered
into in the regulated market (depending on the facts
and circumstances) and will be deemed to be present
in the case of the acquisition of one or more dividend
coupons or in the case of temporary usufruct (as
statutorily defined). The main intent behind the intro-
duction of this principle was to counter typical
dividend-stripping transactions, in which, for ex-
ample, shares are transferred temporarily to a person
entitled to a more beneficial Dutch dividend tax rate
than the transferor shortly before the dividend pay-
ment date, while the transferor retains its position in
the shares, for example via a put/call arrangement.

It could be argued that, based on its literal wording,
the provision could also affect intra-group relations
and intra-group reorganisations, particularly in cases
involving the interposition of an intermediate holding
company. In such circumstances, it could be argued
that the issuing of shares by the intermediate holding
in exchange for shares in the Dutch subsidiary com-
pany concerned constitutes the payment of consider-
ation within the meaning of the provision, that the
‘‘indirect parent’’ is entitled to a less beneficial divi-
dend tax rate than the intermediate holding company,
and that the indirect parent retains a similar position
in the shares, albeit indirectly rather than directly. In
published policy, the Dutch tax authorities take the
position that the anti-dividend stripping rules can
indeed be applicable to intra-group reorganisations,
depending on the circumstances, such as the amount
of time that elapses between the reorganisation and
the payment of a dividend, the character of the divi-
dend (i.e., regular dividend, incidental (super)divi-
dend or liquidation distribution), and the permanency
of the reorganisation.27 The same published policy in-
dicates that the provision is not intended to frustrate
enduring, non-tax-motivated intra-group reorganisa-
tions. Dividend-stripping is not considered to be pres-
ent in the case of an enduring reorganisation in
combination with the distribution of regular divi-

dends. To enjoy a safe haven in the case of enduring
reorganisations, the parties may limit themselves to
distributing regular dividends only. In this context,
the concept of a ‘‘regular dividend’’ will, in any event
encompass a dividend the amount of which does not
exceed twice the average amount of the dividends dis-
tributed over the three preceding calendar years in ac-
cordance with the regular dividend policy. In the case
of an enduring reorganisation in combination with
the distribution of a non-regular dividend, such as a
super-dividend, other factors such as the time lapse
between the reorganisation and the dividend will also
have to be taken into account. No safe haven term has
been provided for such cases. To return to the main
rule, the anti-dividend-stripping provision does not
seem to apply where an intermediate holding com-
pany has been interposed from the inception of the
structure, rather than being interposed at a time when
the Dutch resident subsidiary already had retained
earnings or anticipated having retained earnings.

According to the legislator, the Dutch domestic
(‘‘negative’’) definition of the beneficial owner concept
should also have an impact on the interpretation of
Dutch tax treaties, via tax treaty provisions that are
similar to Article 3(2) of the OECD Model Convention,
and in relation to qualifying EU situations, via the
provision in the EC Parent-Subsidiary Directive that
allows Member States to apply their domestic anti-
abuse measures. For the time being, it remains uncer-
tain whether the Dutch Supreme Court will change its
(formal) tax treaty interpretation of the beneficial
owner concept following this (economic) domestic
law definition, or whether its willingness and/or abil-
ity to do so is to some extent restricted by the require-
ments of context (see Article 3(2) of the OECD Model
and paragraph 12 of the OECD Commentary on Ar-
ticle 10 of the Model).

6. The extra-statutory General Anti-Abuse
doctrine

a. The Anti-Abuse doctrine in short

For Dutch tax purposes, the treatment of certain
transactions can, under the doctrine of fraus legis
(abuse of law) developed in case law, be different from
that which would follow from their legal form. The
fraus legis doctrine can be applied if two conditions
are satisfied. First, the taxpayer’s sole or main motive
for undertaking the transactions concerned is the
avoidance of tax (the ‘‘subjective’’ or ‘‘motive’’ test).
Second, the envisaged tax effects of the transactions
would conflict with the purpose and intent of the leg-
islation (the ‘‘objective’’ or ‘‘purpose and intent’’ test).
If the fraus legis doctrine is applied, the actual facts
are reclassified or substituted by the nearest economi-
cally similar facts under which the proper tax effects
would arise. The Dutch government has in the past ex-
pressed the view that the domestic anti-abuse doc-
trine of fraus legis can be applied in treaty
situations.28 In practice, however, the Dutch Supreme
Court has taken a very restrictive approach in apply-
ing this doctrine under tax treaties, as illustrated by
the case law on the interposition of holding compa-
nies.
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b. Last-minute tax planning

The interposition of a holding company in a structure
has been the subject of dispute between the tax au-
thorities and taxpayers on a number of occassions.
The tax authorities have been successful in challeng-
ing certain cases involving ‘‘last-minute tax’’ planning,
i.e., when the interposition of the intermediate hold-
ing company is effected shortly before, and evidently
in anticipation of, a dividend distribution.29 These
structures were challenged by denying recognition of
the interposed company. It is not entirely clear
whether the relevant case law is actually based on the
application of the fraus legis doctrine or or on a pure
classification of the facts of the cases concerned, with
the already anticipated dividend distribution being at-
tributed to the former direct shareholder of the dis-
tributing company on the grounds that the interposed
company did not have the intention of becoming the
economic owner. It should also be noted that this case
law was decided in the context of the Tax Arrange-
ment for the Kingdom (TAK), which resembles a tax
treaty, but is in fact a domestic act applicable between
the Netherlands and the Netherlands Antilles, i.e., a
‘‘quasi-tax treaty.’’ These cases date from before the
amendment of the TAK to include a provision that ex-
plicitly allows for the application of domestic rules to
combat fraud, abuse or improper use.30 Cases of last-
minute tax planning thus appear potentially subject to
successful challenge, whether under a characterisa-
tion of the facts or fraus legis.

c. Tax planning and treaty shopping

In group structuring that does not have the character-
istics of last-minute tax planning, (quasi-) tax treaty
shopping seems to be regarded as acceptable. In one
Dutch Supreme Court case, it was explicitly ruled that
the mere fact that a company is interposed is in itself
insufficient for the application of fraus legis, even if
the company is interposed solely for tax reasons.31

This was not regarded as conflicting with the purpose
and intent of the dividend tax rules and the applicable
tax treaty (or more precisely, the quasi-tax treaty, as
this case also concerned the TAK). The facts that the
holding company was incorporated in a low-tax juris-
diction, that it did not perform economic activities
and that, having no or little substance, it was a resi-
dent of the low-tax jurisdiction based only on its incor-
poration under the law of that jurisdiction did not
change the conclusion in the ruling. It seems fair to
conclude that this case ruled that treaty shopping as
such, where there are no explicit measures direct
against it and where it has no elements of artificiality
or last-minute tax planning, is not subject to challenge
by the application of the fraus legis doctrine.

d. Cash-box and holding company structures

Other cases regarding the application of fraus legis in-
volve ‘‘cash-box’’ and holding company structures.
These structures originated from the desire of share-
holders of Dutch companies to realise capital gains
rather than dividends, based on the difference in the
tax treatment of these kinds of income at the time. The
tax authorities challenged these structures by giving a
different tax treatment or tax qualification to the

transactions and transaction results involved on the
basis of fraus legis. The tax authorities were successful
in domestic cases, but unsuccessful in international
cases where tax treaties applied.

The basic cash-box structure intially involved a
shareholder with a holding company and an operating
subsidiary. The holding company would extract divi-
dends from the operating subsidiary and then sell the
operating subsidiary to a new holding company held
by the same shareholder. The shareholder would then
sell the cash-box holding company to a bank, realising
a capital gain rather than dividends. In domestic situ-
ations, the Supreme Court ruled that the capital gain
was to be recharacterised as a dividend. The basic
holding structure involved a shareholder that sold the
shares in a company with high retained earnings to a
new holding company against debt, while retaining
(indirectly) 90 percent ownership of the company or
the business. As dividends could be paid from the ex-
isting company to the interposed holding company
free of Dutch taxation, the new holding company
could draw on the retained earnings of the acquired
Dutch company and use them to pay interest and
principal on the purchase price owed. The retained
earnings could thus be realised subject to a different
tax regime than would apply in the case of direct reali-
sation. In domestic situations, the Supreme Court
ruled that, if the new holding company could finance
the purchase price out of the existing company’s re-
tained earnings, the holding company was to be ig-
nored based on the fraus legis doctrine, so that
dividends were considered to be derived not by the
new holding company but by the former shareholder.

There have been cases concerning similar transac-
tions where the shareholder was a non-Dutch resident
located in a country with which the Netherlands has a
tax treaty. In the relevant cases, and under the tax trea-
ties then applicable, the Supreme Court ruled that
even where the avoidance of dividend tax was the pre-
dominant reason for the transaction and even where
the fact that no Dutch dividend tax would be levied
would be in conflict with the purpose and intent of
Dutch tax law, the respective tax treaties prevented the
Netherlands from taxing the dividends concerned
based on fraus legis. According to the Dutch Supreme
Court, in those cases, neither the text of the relevant
tax treaty nor the explanatory notes of the two coun-
tries indicated that the common intent of the Con-
tracting States was to treat the capital gain in these
circumstances as a dividend for tax treaty purposes or
to treat the dividends on the transferred shares as divi-
dends paid to the seller of the shares.32 And, neither
the treaty text nor the explanatory notes indicated that
the income not being taxable in the Netherlands
would be in conflict with the purpose and intent of the
treaty.33

The relevant case law seems to indicate that the
fraus legis doctrine can only be applied in a tax treaty
situation if either the text of the treaty concerned or
the explanatory notes of both the treaty states (or
other sources) provide a sufficient basis for supposing
a common intention that the doctrine should be ap-
plied.34
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e. 2003 OECD commentary on anti-abuse provisions

Although it does not directly relate to the interpreta-
tion of the term ‘‘beneficial owner’’, but rather to the
application of general anti-abuse rules under tax trea-
ties, it is interesting to note one of the 2003 changes to
the OECD Commentary on Article 1 of the Model Con-
vention, particularly the 2003 additions to paragraphs
9 through 9.6 and paragraphs 22 and 22.1. From para-
graphs 9.4 through 9.6, it can be derived that states do
not have to grant tax treaty benefits where arrange-
ments have been entered into that constitute abuse of
the provisions of the applicable tax treaty, but that the
assumption that such arrangements have been en-
tered into should not be lightly made. The tax treaty
benefits should not be available where the main pur-
pose of the arrangements made was to secure a more
favourable tax position, where that would be contrary
to the object and purpose of the relevant provisions.
Paragraph 9.6 thus suggests the desirability of special
anti-abuse provisions.

Paragraphs 22 and 22.1 of the OECD Commentary
state that an analysis has been made of certain pos-
sible ways to deal with the abuse of tax treaties, in-
cluding substance over form, economic substance and
general anti-abuse rules. According to the Commen-
tary, such rules are considered not to conflict with tax
treaties, as they are part of the basic domestic rules es-
tablished by domestic tax laws for purposes of deter-
mining which facts give rise to a tax liability; these
rules are not addressed in tax treaties and are there-
fore not affected by them. Thus, according to the
Commentary, there will be no conflict. The Commen-
tary gives the following example: to the extent that the
application of the ways of dealing with abuse referred
to above result in the recharacterisation of income or
the redetermination of the taxpayer that is considered
to derive the income, the provisions of the Convention
will be applied taking into account these changes.
This OECD approach seems to go much further than
the approach consistently adhered to, so far, by the
Dutch Supreme Court. In addition, it seems that many
anti-abuse rules go far beyond simply determining the
facts that give rise to taxation (including the Dutch
fraus legis doctrine, which may recharacterise the
facts or even substitute an alternative fact pattern).
The Netherlands has made an observation in para-
graph 27.7 to the effect that the Netherlands does not
adhere to the statement that, as a general rule, domes-
tic anti-avoidance rules do not conflict with the provi-
sions of tax conventions. The compatibility of such
rules with treaty provisions is dependent on, among
other things, the nature and wording of the rule con-
cerned, the wording and purpose of the relevant treaty
provision and the relationship between domestic and
international law in a country. Since tax treaties are
not meant to facilitate the improper use thereof, the
application of national rules and provisions may be
justified in specific cases of abuse or clearly unin-
tended use. In such situations the domestic measure
has to respect the principle of proportionality and
should not go beyond what is necessary to prevent the
abuse or the clearly unintended use.

The 2011 Note on Dutch Tax Treaty Policy35 also de-
votes attention to the application of domestic anti-
abuse rules to tax treaties, particularly in the situation

where the law of the other state implies that a domes-
tic anti-abuse concept also applies in the context of
the application of a treaty without the treaty having to
make explicit reference to this. The Dutch policy is to
aim to agree on the possibility of consultation to pro-
vide more certainty for taxpayers and to ensure the
balanced result of treaty negotiations, if it is decided
in the negotiations to accept explicitly the application
of domestic anti-abuse doctrines. The policy state-
ment does not explicitly address in what circum-
stances adherence to domestic doctrines will be
considered.

C. Treaty shopping — the 2011 Note on Dutch tax treaty
policy

1. General introduction

As may be derived from the above discussion, the in-
terpretation of the term ‘‘beneficial owner’’ does not
leave much room for the application of the concept to
counter treaty shopping in the context of normal
group structuring (except where there is ‘‘last-minute’’
tax planning). In particular, the Dutch Supreme Court
case36 described in I.B.6.c., above is often referred to
as guiding case law to the effect that treaty shopping
that takes the form of normal tax planning is not to be
challenged.

The OECD Commentary on the Model Convention,
and also the positions in the OECD Discussion Draft
on beneficial ownership, seem to indicate that the
term ‘‘beneficial owner’’ is not intended to be a means
of combatting treaty shopping. This does not imply
that the Netherlands has no interest in, or no other
means of, countering treaty shopping where the Neth-
erlands is the host country. Indeed the opposite is the
case, as is clearly apparent from the 2011 Note on
Dutch Tax Treaty Policy, which devotes specific atten-
tion to the improper use of tax treaties and the mea-
sures for countering such improper use, and also from
the developments in recent tax treaties concluded by
the Netherlands.37 On the one hand, it is outside the
scope of this paper to address these aspects in detail.
On the other hand, as some countries may use the
term ‘‘beneficial owner’’ to curb perceived tax treaty
shopping or other improper uses of tax treaties, it
seems appropriate to devote some attention to this
recent policy statement.

2. Improper use and application of anti-abuse
rules

The 2011 Note on Dutch Tax Treaty Policy addresses
in some detail the issue of tax treaty abuse, which is
interpreted in the 2011 Note to mean the claiming of
tax treaty benefits by persons for whom such benefits
were not intended. Roughly three categories of treaty
abuse are recognised: (1) tax-motivated escape (for ex-
ample, emigration); (2) shopping within a treaty (for
example, a person entitled to treaty benefits uses arti-
ficial transactions to become eligible for a particular
and more beneficial treaty benefit); and (3) treaty
shopping (for example, a resident of a third state gains
access to a tax treaty benefit that was not intended for
that person). This paper discusses only the third form
of abuse, i.e., treaty shopping.
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As already noted, as regards the application of do-
mestic anti-abuse rules, the 2011 Note states that the
Netherlands aims to agree on the possibility of consul-
tation, if it is decided in tax treaty negotiations explic-
itly to accept the application of domestic anti-abuse
doctrines (see I.B.6.e., above). The application of do-
mestic anti-abuse provisions is provided for, in vary-
ing phraseology, in, for example, the TAK quasi-tax
treaty, and in the Netherlands–Ghana, Hong Kong
and Panama tax treaties. The Hong Kong treaty also
explicitly refers to the rule on the taxation of foreign-
ers with a substantial interest in a Dutch company
(see I.A.1., above) as an anti-abuse rule.

As regards the possible explicit inclusion of anti-
abuse rules in tax treaties, the 2011 Note states that
the Netherlands values the prevention of tax treaty
abuse and is therefore willing to include provisions to
limit treaty benefits if the Netherlands and/or the
other treaty country recognises a risk of treaty abuse
in light of the way the relevant tax systems interact.
The Note recognises that there is potential for abuse
where an entity in the Netherlands is interposed in
order to obtain tax treaty benefits for sources of
income from other countries (for example, a reduc-
tion of foreign withholding tax on dividends, interest
and royalties), as well as where an entity in a foreign
country is interposed to obtain treaty benefits with re-
spect to income derived from Dutch sources (for ex-
ample, a reduction of Dutch dividend tax).

To deal with the first situation (i.e., where the Neth-
erlands is the interposed country), in addition to do-
mestic anti-abuse measures (for example, that require
financial services companies to have real presence and
real risks), the Netherlands includes a beneficial
owner requirement and also accepts more specific
provisions to prevent abuse in its tax treaties. The
2011 Note states that the Netherlands, at the request
of the other treaty state and with due regard to what is
reasonable, is willing to include in its treaties provi-
sions to prevent tax treaty abuse.

As regards the second situation (i.e., where the for-
eign country is interposed in order to reduce Dutch
taxation), the Netherlands particularly focuses on the
taxation of dividends (as there is generally no Dutch
withholding tax on interest and royalties). The Neth-
erlands recognises a potential for tax treaty abuse in
particular where the foreign country levies neither
corporation tax nor dividend tax on subsequent distri-
butions, or where the country has a territorial system
of taxation. The requirement that the foreign inter-
posed person be the beneficial owner of the dividends
is not sufficient to protect against such treaty shop-
ping. The 2011 Note recognises the need for anti-
abuse provisions, not only in order to protect Dutch
tax revenue, but also in light of the fact that other tax
treaty negotiations may be made more difficult if the
Netherlands could be used as a stepping stone along
an entirely tax-free dividend route because of the lack
of adequate anti-abuse provisions. The 2011 Note
states as a policy aim that, to prevent cases of tax
treaty abuse that are not already covered by the ben-
eficial ownership requirement, the Netherlands will
actively propose to include a targeted anti-abuse pro-
vision in its tax treaties. The 2011 Note also addresses
the possible forms that anti-abuse provisions may
take and their advantages and disadvantages.

3. Alternative forms of anti-abuse rules

The first possible approach takes the form of entity-
based provisions and/or limitation on benefits provi-
sions. Typically, in addition to tax residence in the
other state, certain other requirements must also be
met in order to qualify for tax treaty benefits (for ex-
ample, under a stock-exchange test, a headquarters
test or an activities test). The recognised advantage of
this approach is the certainty provided for those per-
sons that pass the tests. The recognised disadvantages
of the approach include potential ‘‘overkill’’ or ‘‘under-
kill’’ and, in the case of limitation on benefits provi-
sions, complexity. This may in practice be a reason to
include in addition elements of the second approach,
i.e., a main purpose test.

The second possible approach takes the form of
transaction-based provisions and/or main purpose
tests. Typically, a transaction-based approach is fol-
lowed to determine whether the granting of treaty
benefits is justified or whether treaty benefits should
be disallowed where the transaction concerned was
designed primarily to obtain treaty benefits and thus
makes use of a test with a more general wording (i.e.,
a test that has to be applied on a case-to-case basis and
depending on the circumstances, rather than a test
that is strictly defined) and a subjective motive test.
The advantage of this approach is that the provision
used can generally be simple and that the result can be
tailor-made to avoid both overkill and underkill. The
disadvantage is that such an approach and a subjec-
tive motive test provide no or little advance clarity and
certainty. The 2011 Note makes it clear that the Neth-
erlands’ aim is always to make it possible for a tax-
payer to demonstrate that a transaction does not
involve tax avoidance, i.e., to provide some sort of ul-
timate remedy whereby a taxpayer can obtain treaty
benefits if the tests are inconclusive (often referred to
as a ‘‘safety-net’’ or ‘‘last fall-back’’). In practice this
convenience often has to be sought from the authori-
ties, possibly only after mutual agreement. The 2011
Note also states that the Netherlands intends to ex-
clude from treaty benefits income or persons that
qualify for a special regime where there is a risk of
treaty abuse.

The above is, of course, only a very short summary
of some aspects of the improper use of tax treaties ad-
dressed in the 2011 Note. And, of course, the 2011
Note is only a policy statement of the Netherlands’
aims in tax treaty negotiations. Ultimately, the tax
treaties concluded are the result of negotiation and ex-
hibit a wide variety of approaches and clauses, and
sometimes a combination of approaches. It would be
beyond the scope of this paper to address all these in
detail. However, it may be interesting to note some
(recent) examples. For examples of tax treaties with a
limitation on benefits provision, one may look to the
Netherlands’ treaties with Japan and the United
States, where the provisions concerned were included
at the request of the tax treaty partner, and to the
Netherlands’ treaties with Bahrain, Barbados, Hong
Kong, Kuwait and Panama, where the provisions
were included at the request of the Netherlands. For
examples of tax treaties with a main purpose provi-
sion, one may look to the Netherlands’ treaties with
Armenia, Croatia, Egypt, Estonia, Jordan, Kazakh-

12/12 Tax Management International Forum BNA ISSN 0143-7941 71



stan, Latvia, Malta, Mexico, Morocco, Qatar, Roma-
nia, South Africa, Surinam, Switzerland, Tunisia, the
United Arab Emirates, the United Kingdom and Uz-
bekistan.

II. Application of Dutch rules

A. Fact pattern and further assumptions

In this section, the principles emerging from the gen-
eral discussion in I., above are applied to the envis-
aged fact pattern in which Dutch tax resident HCo
pays dividends to foreign FHoldCo (acting as an inter-
mediary holding company of foreign Parent), interest
to foreign FFinCo and royalties to foreign FIPCo
(FFinCo and FIPCo both also being subsidiaries of
Parent). In addition to the assumptions stated in the
facts (for example, that all foreign companies are tax
resident under the relevant tax treaties and qualified
persons under any applicable limitation on benefits
articles), this paper assumes that the foreign compa-
nies involved have no other connection with the Neth-
erlands than as described in the facts (for example,
they do not carry on business in the Netherlands
through a Dutch permanent establishment (PE)). Fur-
thermore, it is assumed that all transactions, particu-
larly loan and license transactions, are at arm’s length.
For purposes of the discussion, it is assumed that the
relevant tax treaties conform to the most recent OECD
Model Convention. In many cases, the Netherlands’
tax treaties are indeed based on the OECD Model Con-
vention, although some are still based on previous ver-
sions and there are also certain variations in practice.
Obviously, as a Dutch tax resident company, HCo will
be taxable in the Netherlands on its profits. The (cor-
porate) taxation at the level of HCo is outside the
scope of the current topic and will not be discussed
here.

B. Dividends paid by HCo to FHoldCo

As regards dividends paid by HCo to FHoldCo, two
Dutch taxes are particularly important: corporation
tax (discussed in I.A.1., above) and dividend tax (dis-
cussed in I.A.2., above). The application of the rel-
evant tax treaty and the beneficial owner requirement
may be issues that arise in connection with the latter;
with regard to the former, the application of Dutch do-
mestic law may result in the conclusion that no corpo-
ration tax liability would arise in this fact pattern
without these issue having to be considered.

1. Dutch corporation tax

As a nonresident, FHoldCo, is potentially subject to
tax on income from its substantial interest in HCo, a
Dutch resident company, but will be subject to tax
only if: (1) the substantial interest does not form part
of the assets of a business enterprise of FHoldCo; and
(2) FHoldCo holds the substantial interest for the pri-
mary purpose, or one of the primary purposes, of
avoiding a Dutch individual income tax or dividend
tax liability of a third party (for example, here the in-
direct shareholder, Parent). Whether or not FHoldCo
is itself considered to carry on an active business en-
terprise in the material sense, it will most likely be

deemed to carry on a business and be allowed to allo-
cate its substantial interest in HCo to that business.
This is because it seems evident that the shares in HCo
are not held merely for an investment return. This is
based on the guidance that can be derived from the
parliamentary history of the relevant provision, par-
ticularly as it relates to intra-group holding structures.
Also, if the foreign entity is a holding company that
performs a genuine function in the conduct of a
group’s business, it will not hold the substantial inter-
est as a mere investment. This applies both to a for-
eign top holding and a foreign sub-holding company
with an intermediary function. Given the fact pattern,
the substantial interest is attributable to the business
assets of FHoldCo if the business of the Dutch entity,
HCo, is an extension of the business of the foreign
direct shareholder, FHoldCo, or the foreign indirect
shareholder, Parent, for which F Holdco performs an
intermediary function. Since Parent carries on an
active business itself and acts as the top holding com-
pany for the multinational group of operating compa-
nies and given FHoldCo’s intermediary role in the
holding structure, the potential liability to Dutch cor-
poration tax would appear to be set aside under Dutch
domestic tax law. Whether it is FHoldCo that is the
beneficial owner in the tax treaty sense (or whether it
is Parent, which has already been taken into account
for purposes of determining that an enterprise is
being carried on — advantageously, in this instance,
as this prevents the income from the substantial inter-
est from being taxable altogether) does not, therefore,
seem to have any relevance. As may be inferred from
the general description of Dutch taxation of income
from a substantial interest in I.A.1., above, the evalua-
tion might have been more complicated under a dif-
ferent fact pattern, but tax treaty protection might still
have been available. (See I.A.1., above and the expla-
nation in relation to dividends at II.B.2., below: sub-
stantial interest taxation may be set aside by a tax
treaty if the treaty provides for full exemption, as sub-
stantial interest taxation does not of itself mean that
the intermediary holding company is not the benefi-
cial owner, except under treaties where a reservation
has been made for the application of the beneficial
owner requirement in these circumstances; where the
tax treaty concerned does not provide for full exemp-
tion, corporation tax may arise).

2. Dutch dividend tax

As a nonresident, FHoldCo is potentially subject to the
15 percent dividend tax on the dividends distributed
to it by HCo, unless a reduction is provided for by the
applicable tax treaty (or EC law, although this paper
focuses only on the impact of tax treaties). To qualify
for such reduction, FHoldCo, the recipient of the divi-
dends, must also qualify as the beneficial owner of the
dividends, both under domestic law and under the tax
treaty. Dutch tax law does not contain a ‘‘positive’’
definition of the term ‘‘beneficial owner,’’ but indica-
tions of its meaning may be derived from parliamen-
tary discussions, case law and the OECD
Commentary. What emerges from the fact pattern is
that FHoldCo owns the shares and receives the divi-
dends but generally redistributes all the dividends,
less an amount to cover its modest administrative
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costs, within 90 days of receiving them. Nevertheless,
FHoldCo would most likely be regarded as the benefi-
cial owner under the Dutch interpretation of the term.
Parliamentary comments, even though not very ex-
plicit or detailed, indicate that the beneficial owner is
a recipient that receives income to which it has title,
which would seem to encompass FHoldCo. On the
other hand, the beneficial owner is not a recipient that
receives income for the benefit of a third party: the rel-
evant comments suggest that only a contractual obli-
gation to pay the income as such to a third party
indicates that the recipient may not be the beneficial
owner, not the mere fact that such payments are made
in practice. Dutch case law also takes a restrictive ap-
proach. Even in the case of a dividend-stripping type
transaction, beneficial ownership was recognised
where the person that had acquired legal title to the
dividend coupons could freely dispose of the coupons
and the amounts to be paid thereon and, on receiving
dividends, did not act as an agent or for the account of
a principal. In this case too, the focus was therefore on
whether there was any legal obligation to pay on the
dividends received. Also when the existing OECD
Commentary is consulted as a source for the Dutch in-
terpretation of ‘‘beneficial ownership,’’ three specific
categories of recipient are seen to be excluded: an
agent, a nominee and a conduit whose very narrow
powers render it a mere fiduciary or administrator
acting on account of another person. The fact pattern
does not seem to go as far as suggesting that FHoldCo
falls into one of those categories merely because
FHoldCo generally redistributes the dividends shortly
after receiving them — in the interval before redistri-
bution, FHoldCo appears to have full powers with re-
spect to the dividends received and the use of the
funds for its own activities, including the meeting of
its modest administrative costs. On that basis,
FHoldCo could be accepted as the beneficial owner if,
as indeed seems to be the case, it acts in its own name
and for its own account and not as an agent or a nomi-
nee for another person and has the power and control
to freely dispose of the dividends received, not having
entered into a contractual relationship to pay them
on.38

The Dutch statutory provision targetted at
dividend-stripping transactions contains a ‘‘negative’’
definition designed to indicate who will not be recog-
nised as a beneficial owner. Although the relevant pro-
vision has a broad scope, so that it could also apply in
the case of intra-group reorganisations, it does not
seem to have much relevance to the fact pattern under
consideration here. Assuming that FHoldCo was in-
terposed at the time when HCo was initially set up, the
anti-dividend-stripping provision would have no ap-
plication. Even if FHoldCo was interposed at a later
stage, the effective application of the anti-dividend-
stripping provision could perhaps to a large extent be
avoided under the published policy decision, which
provides an exception for enduring intra-group reor-
ganisations and a safe haven for regular dividends,
subject to certain limits. In the case of dividends ex-
ceeding the limits for regular dividends, there would
be more risk of a potential challenge as to their benefi-
cial ownership. Although the Dutch tax authorities
take the position that the anti-dividend-stripping pro-
vision would also apply in a tax treaty context, it re-

mains uncertain whether the Dutch courts would
indeed follow that approach, particularly in the case
of an intra-group reorganisation.

The Dutch extra-statutory anti-abuse concept of
fraus legis does not seem to have much relevance to
the fact pattern under consideration here. It seems
very unlikely that FHoldCo’s beneficial ownership of
the dividends could be successfully challenged on the
basis of fraus legis. The fact pattern seems not to indi-
cate any artificial ‘‘last-minute’’ tax planning in antici-
pation of a dividend, but rather the kind of normal
planning that has generally been explicitly accepted,
even if it has been engaged in for tax reasons. Based
on existing case law, the possibility of applying fraus
legis could be expected to be denied in the context of a
tax treaty unless the Contracting States explicitly ex-
pressed, in the text of the treaty itself or by way of ex-
planatory notes, a common intent that it should be
applied.

It follows from the above that, under the Dutch in-
terpretation of the term ‘‘beneficial owner,’’ there
would be no or only very little room for a successful
challenge of FHoldCo’s beneficial ownership of the
dividends. It is therefore expected that FHoldCo
would be accepted as the beneficial owner. However, it
should be understood that this is due to a fairly pure
interpretation by the Netherlands of the term ‘‘benefi-
cial owner.’’ As indicated in I.C., above, individual
Dutch tax treaties may include separate, more specific
arrangements to counter the deemed improper use of
tax treaty benefits and, in particular, specific condi-
tions for the reduction of Dutch dividend tax, and/or
limitation on benefits provisions or main purpose test
provisions. As there is a wide variety of different tests
and conditions, it is beyond the scope of this paper to
address them. However, the reader is cautioned that,
in practice, a careful review should be made of all ap-
plicable facts and circumstances and of the proviu-
sions of the relevant tax treaty.

C. Interest paid by HCo to FFinCo

The beneficial ownership question is not relevant in
this situation. As the Netherlands generally does not
levy withholding tax on interest payments, in prin-
ciple, there would be no Dutch withholding tax on the
interest paid by HCo to FFinCo (assuming none of the
exceptional circumstance apply — for example, where
hybrid loans are deemed to function as equity and/or
the interest is not at arm’s length — see I.A.3., above)
However, in some cases, the Netherlands levies corpo-
ration tax on a foreign entity deriving Dutch-source
interest income, for example, where the interest is at-
tributable to a Dutch (deemed) PE. This is assumed
not to apply in the case of FFinCo. As noted in I.A.2.,
above, a Dutch corporation tax liability may also arise
for a foreign entity with a direct or indirect taxable
substantial interest in a Dutch resident company with
respect to any receivable that it has from the Dutch
resident company. Such taxation only applies in the
case of a taxable substantial interest, i.e., where the
substantial interest does not belong to the assets of an
enterprise and is held for tax avoidance purpsoes.
Since FFinCo is a sister company of HCo, it does not
have a direct or indirect substantial interest in HCo,
so that no tax liability should arise. As FFinCo bor-
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rows from third party banks, which presumably also
do not have a direct or indirect substantial interest in
HCo, the beneficial ownership question is not even in-
directly relevant.

D. Royalties paid by HCo to FIPCo

As the Netherlands generally does not levy withhold-
ing tax or corporation tax on royalties derived by non-
resident entities, in principle, no Dutch tax arises
under the given fact pattern (assuming no exceptional
circumstances exist, for example, circumstances in
which the royalties are not at arm’s length, or FIPCo
has a PE in the Netherlands to which the royalties are
allocable). The beneficial ownership question is there-
fore not relevant (see I.A.3., above).
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Introduction

A rticles 10, 11 and 12 of the OECD Model Tax
Convention on Income and Capital (the
‘‘OECD Model Convention’’) provide that cer-

tain types of income (dividends, interests and royal-
ties) paid by a company of a Contracting State (the
source state) to a resident of the other Contracting
State (the residence state) can qualify for reduced (or
no) source state taxation, provided the recipient of the
income (in the residence state) is the ‘‘beneficial
owner’’ of the income.

Neither the OECD Model Convention nor Spanish
tax legislation (including the legislation implementing
the EC Parent–Subsidiary and Interest and Royalties
Directives) defines the term ‘‘beneficial owner.’’ Nor is
the term defined in the Commentary on the OECD
Model Convention, which is very frequently used by
the Spanish tax authorities and Spanish Courts as in-
terpretative guidance in their decisions and judg-
ments.

In this context, it is important to note that the
OECD Report on Double Taxation Conventions and
the Use of Conduit Companies concludes that ‘‘a con-
duit company cannot normally be regarded as the
beneficial owner if, though the formal owner, it has, as
a practical matter, very narrow powers which render
it, in relation to the income concerned, a mere fidu-
ciary or administrator acting on account of the inter-
ested parties.’’1

The Draft OECD Report on the Clarification of the
Meaning of ‘‘Beneficial Owner’’ in the OECD Model
Convention was published on April 29, 2011. The
most important points made by the draft report are
the following:

s the term ‘‘beneficial owner’’ should be interpreted
only in a treaty context and therefore has an au-
tonomous treaty meaning; its interpretation
should, therefore, not refer to any technical mean-
ing that it may have under the domestic law of a
particular country;

s the recipient of income is the ‘‘beneficial owner’’ of
that income where it has the full right to use and
enjoy the income unconstrained by a contractual,
legal (or factual) obligation to pass the payment re-
ceived to another person. The use and enjoyment of
the income must be distinguished from the legal

ownership, as well as the use and enjoyment, of the
asset with respect to which the income is paid;

s some examples of recipients of income that do not
constitute ‘‘beneficial owners’’ are agents, nomi-
nees, and conduit companies acting as fiduciaries
or administrators;

s the fact that the recipient of income is considered to
be the beneficial owner of the income does not
mean, however, that the reduced source country tax
must automatically be applied. Thus, other ways of
addressing conduit companies and treaty shopping
in general should still remain fully applicable (i.e.,
specific treaty anti-abuse provisions, general anti-
abuse rules, and substance over form or economic
substance approaches).
Some of these points have already been made by

Spanish commentators on a number of occasions
when analyzing the meaning of the ‘‘beneficial owner’’
concept. Some of these commentators (for example,
F.A. Vega Borrego2 and N. Carmona3) have stated that
it might be reasonable to apply the ‘‘beneficial owner’’
requirement even when the relevant tax treaty does
not expressly include the concept (as is the case with
many of the tax treaties signed by Spain). For in-
stance, in the case of income received by an agent, the
grounds for extending the beneficial owner approach
would be that the agent is not subject to tax on such
income in its state of residence, because the income is
attributed to the principal.

Thus, in the absence of any clear definition of ‘‘ben-
eficial owner’’ for Spanish tax purposes, one must look
to how the term is interpreted by the Spanish courts.

I. Spanish approach to Beneficial Ownership

A. Interpretation of the term ‘‘Beneficial Owner’’ by
Spanish courts: the Hungarian conduit cases

The Hungarian conduit cases, all of which were de-
cided by the Spanish High Court (Audiencia Nacional,
AN) in 2006-07, concern structures used by a Spanish
soccer club, Real Madrid, to pay Hungarian entities
for the right to use the ‘‘image rights’’ of certain soccer
players with whom Real Madrid had work contracts.
The Hungarian entities, in turn, transferred almost
the full income received to entities that were residents
of the Netherlands or Cyprus. The use of the Hungar-
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ian entities had a clear goal: to obtain the benefit of
the Spain–Hungary tax treaty, which provides for 0%
withholding tax on royalties paid by Spanish compa-
nies to Hungarian companies.

In all the cases, the Spanish tax authorities had con-
cluded that the interposed entity in Hungary was not
a beneficial owner because it paid almost all the ‘‘roy-
alties’’ received to non-Hungary (i.e., Netherlands or
Cyprus) resident companies. According to Martı́n Ji-
ménez,4 the fact that the Hungarian entities only re-
tained a small part of the royalties (between 0.5% and
2%) and the clear link between the payments received
and the payments made (payments being made on the
same day or one day after payments were received)
were crucial in leading the tax authorities to conclude
that the Hungarian entities were not the beneficial
owners of the payments.

The following were among the factors considered
by the Spanish tax authorities to indicate clearly that
the position of the Hungarian conduits was very weak:
no invoices were issued between the principal compa-
nies and the Hungarian entities; the royalty payments
were made despite no invoices being issued (some-
times on dates prior to those established in the con-
tract, sometimes in amounts that were different from
those provided for in the contract); in some cases, the
date of signature of the contract between the
Netherlands/Cyprus company and the Hungarian
entity was later than the date of the contract between
the Hungarian entity and Real Madrid.

The AN concluded that the Hungarian entities were
not the beneficial owners of the royalties, under Ar-
ticle 12 of the Spain–Hungary tax treaty. The main
grounds for the AN’s reaching this conclusion were its
assimilation of the ‘‘beneficial ownership’’ clause to a
‘‘business purpose test’’ (general anti-abuse clause):5 if
there is a business reason to place an entity between
the payer and the final recipient of the income beyond
the desire to reduce Spanish withholding taxes, the in-
termediary will be the beneficial owner of the income;
conversely, if the only goal of the conduit is to reduce
Spanish withholding taxes, the conduit will fall out-
side that concept.6 The following aspects were consid-
ered critical by the AN in arriving at its decision:7

s the rights licensed by the Hungarian entities were
acquired from entities resident in countries with
which Spain did not have a tax treaty or only had a
tax treaty that was less favorable than the Spain–
Hungary tax treaty with respect to royalties paid by
Spanish companies;

s the Hungarian entities transferred, on the same day
(or the day after), almost the full amount of the
income received from Real Madrid to other entities
(resident in the Netherlands or Cyprus); and

s the Hungarian entities only retained a small part of
the royalties (between 0.5% and 2%).
The Hungarian conduit cases are in conflict with

two recent decisions handed down by the Spanish Su-
preme Court on March 21, 2012, in which the applica-
tion of the EC Parent–Subsidiary Directive8 (which
provides for 0 percent withholding tax on dividends
paid between qualifying EU companies) was denied
because the interposition of a Dutch holding company
between a U.S. parent company and a Spanish subsid-
iary lacked a valid ‘‘economic reason’’ (despite the
Dutch subsidiary having substance in the form of

10-19 employees9), but the Spain–Netherlands tax
treaty was regarded as applicable to dividends paid by
the Spanish company to the Dutch parent.

Although the AN did not consider the issue of ben-
eficial ownership in these cases (the Spain–
Netherlands tax treaty does not have a beneficial
ownership clause), it is indisputable that if the AN had
not thought that the income was attributable to the
Dutch company, it would not have applied the Spain–
Netherlands tax treaty (it can be inferred from the
proceedings that the Spanish tax authorities had tried
to apply the Spain–United States tax treaty, which
allows for the imposition of withholding tax on divi-
dends at a higher rate than does the Spain–
Netherlands treaty).10

B. Beneficial Ownership and withholding agents

As Martı́n Jiménez has noted,11 the judgments of the
AN in the Hungarian conduit cases touch on an im-
portant administrative question connected with ben-
eficial ownership: who should be liable (including for
penalties) when it is eventually established in the
course of a tax audit that the recipient of an item of
income is not the beneficial owner of the income —
the withholding agent or the recipient?

In the context of the conduit cases, the AN consid-
ered that it was the withholding agent, because the
relevant Spanish law (which was in force at the time
the payments were made by Real Madrid and is still in
force) permits the tax authorities to collect the tax
from the withholding agent.

However, the question can be raised as to what stan-
dard of due diligence applies to a withholding agent in
establishing beneficial ownership? Is it sufficient for
the recipient of the income concerned to provide the
withholding agent with a certificate of tax residence in
the residence state? In opinion of Martı́n Jiménez,12 if
such certificate states that the recipient of the income
is its beneficial owner, then the withholding agent will
be justified in arguing that it has no tax liability. How-
ever, such certificates are not sufficient to prove that
the recipient is the beneficial owner of income be-
cause who the beneficial owner is will only be clear to
the tax authorities after a tax audit and not before the
relevant income is paid.

II. Application of Spanish approach

A. Dividends paid by HCo to FHoldCo

In view of the Draft OECD Report on the Clarification
of the Meaning Of ‘‘Beneficial Owner’’ in theOECD
Model Tax Convention, it is possible that, in the event
that HCo underwent a tax audit, the Spanish tax au-
thorities might conclude that FHoldCo was not the
‘‘beneficial owner’’ of the dividends paid by HCo be-
cause FHoldCo promptly redistributes virtually all of
them to Parent within 90 days of receipt. The authori-
ties could, therefore, argue that FHoldCo lacks the full
right to use and enjoy the income and that it is, in
practice, obliged to pass the payment received to
Parent.

In this regard, under the approach of the AN, the
fact that FHoldCo does not employ people to perform
its holding activity (i.e., that it does not have sub-
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stance) could support the Spanish tax authorities in
reaching such a conclusion. Thus, under a ‘‘business
purpose test,’’ the authorities could conclude that
there is no business reason for interposing FHoldCo
between HCo and Parent, apart from the desire to
reduce Spanish dividend withholding tax. Conversely,
FHoldCo could strengthen its chances of being con-
sidered the beneficial owner of the dividends, and
therefore reinforce the position that it has an eco-
nomic significance beyond serving as a vehicle for the
collection and redistribution of dividends paid by
HCo, if:
s FHoldCo were to have a staff of experienced

management/control personnel who take care of
supervising the subsidiaries’ performance develop-
ments and, in turn, report to Parent on a periodical
basis;

s FHoldCo were to appoint the directors of the sub-
sidiaries; and

s the group structure comprising FHoldCo, HCo and
other subsidiaries were to create synergies or added
value deriving from the functional/regional amalga-
mation of the companies concerned (for example,
from the establishment of common IT systems, pro-
ductive processes, joint courses, joint policies,
etc.13).

B. Interest paid by HCo to FFinCo

The analysis is the same as that set forth in II.A.,
above, although FFinCo has a greater chance than
FHoldCo of passing the business purpose test and
therefore being considered the ‘‘beneficial owner’’ of
the interest. This is because FFinCo has a staff of ex-
perienced financial personnel that negotiates third
party financing arrangements and performs risk man-
agement functions with respect to the group’s finan-
cial position (i.e. ‘‘qualified substance’’).

C. Royalties paid by HCo to FIPCo

For reasons similar to those applicable to FFinCo with
respect to the treatment of interest paid to it by HCo

(as set forth in II.B., above), FIPCo has some chance
of being treated as the ‘‘beneficial owner’’ of the royal-
ties paid to it by HCo for purposes of the Spain–
Country Q tax treaty under the business purpose test.
The main argument in defending this conclusion
would again be that FIPCo has employees who are
qualified to perform IP management and protection
tasks. This conclusion would be reinforced if FIPCo
did not routinely pay its net proceeds to Parent shortly
after receiving the royalties.

NOTES
1 Commentary on OECD Model Convention Art. 10, para.
2.
2 F.A. Vega Borrego, El concepto de beneficiario efectivo en
los Convenios para evitar la Doble Imposición, Documen-
tos del Instituto de Estudios Fiscales 8/2005.
3 N. Carmona, Convenios fiscales internacionales y fiscali-
dad de la Unión Europea, CISS-Wolters Kluwer, 2012.
4 A. Martı́n Jiménez, Beneficial Ownership: Current
Trends, 2 World Tax J. (2010), Journals IBFD.
5 See also F.A. Vega Borrego, fn., 2, above.
6 A. Martı́n Jiménez, see fn. 4, above.
7 A. Ceballos Morales, El concepto de beneficiario efectivo
y su jurisprudencia, Cuadernos de Formación, Colabo-
ración 10/10, Volumen 10/2010, Instituto de Estudios Fis-
cales, 2009.
8 Directive 90/435/EEC.
9 The Supreme Court stated that an entity would not be
deemed to have substance merely because it has employ-
ees. Rather, it would need to prove that the employees
perform the management activities effectively.
10 A. Martı́n Jiménez, see fn. 4, above.
11 A. Martı́n Jiménez, see fn. 4, above.
12 A. Martı́n Jiménez, see fn. 4, above.
13 See Spanish Economic-Administrative Court decision
of June 1, 2010, regarding the existence of a business pur-
pose in the context of a corporate restructuring involving
a Spanish holding entity and its subsidiaries.
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Introduction

B eneficial ownership is a highly controversial
issue in the context of international tax, par-
ticularly since the OECD issued its discussion

draft on the subject in April 2011.

This paper first outlines a number of leading court
cases regarding beneficial ownership for purposes of
entitlement to a refund of Swiss withholding tax
under an applicable tax treaty and then goes on to
summarise the practice adopted by the Federal Tax
Administration (FTA) based on the jurisprudence of
the Swiss Federal Supreme Court regarding the ben-
eficial ownership issue in a treaty context.

I. Swiss approach to Beneficial Ownership

A. Leading court cases regarding Beneficial Ownership

1. Judgment of Swiss Federal Administrative
Court of March 7, 2012

In its latest judgment on this issue, which was handed
down on March 7, 2012,1 the Swiss Federal Adminis-
trative Court decided on whether a Danish bank was
the beneficial owner of dividends for purposes of en-
titlement to a refund of Swiss withholding tax on
Swiss dividends derived from equities that the bank
had acquired for purposes of hedging total return
swap positions.

Under a total return swap, the long party promises
to pay to the counter-party the amount by which the
price of a given equity or basket of equities appreci-
ates over the life of the swap (if it does so appreciate)
and an amount corresponding to the dividends dis-
tributed during the life of the swap, while the counter-
party undertakes to pay to the long party the amount
by which the share price depreciates over the life of
the swap (if it does so depreciate) in addition to a
margin. By entering into a total return swap, a party
can indirectly benefit from the development of and
yield from a Swiss equity instrument without incur-
ring the Swiss withholding tax that is levied at a rate
of 35 percent (or a reduced treaty rate) in the case of
direct investment.

In the case at issue, a Danish bank had entered into
total return swaps with counter-parties in France,
Germany, the United Kingdom and the United States
with respect to equity baskets comprising Swiss equi-
ties. In order to hedge the swap positions, the bank
had acquired the corresponding amount of underly-
ing Swiss equities. For the duration of the swaps, the
bank collected dividend payments on the acquired
Swiss equities, which were subject to 35 percent Swiss
withholding tax. Based on the Switzerland–Denmark
tax treaty, the bank asked for a full refund of the 35
percent Swiss withholding tax (the Switzerland–
Denmark treaty has since been amended and now
provides for a residual withholding tax of 15 percent).

The FTA had denied the refund request of the
Danish bank, arguing that, because the bank had en-
tered into swap transactions, it was obliged to forward
the Swiss dividends received to the swap counter-
parties. In the view of the FTA, the bank did not
qualify as the beneficial owner of the Swiss dividends
and therefore could not benefit under the
Switzerland–Denmark tax treaty. The Danish Bank
appealed the decision of the FTA to the Federal Ad-
ministrative Court.

The Federal Administrative Court came to the con-
clusion that the Danish bank retained beneficial own-
ership of the Swiss dividends, despite the fact that it
had entered into swap transactions. The Danish bank
was therefore entitled to claim a full refund based on
the Switzerland–Denmark tax treaty. The Court held
that the fact that the bank had entered into the swap
transactions did not per se oblige the bank to acquire
the Swiss underlying equities. The bank would have
been under the obligation to pay an amount equal to
the Swiss dividends to the swap counter-parties even
if the bank had not hedged the swap transactions and
had not collected the Swiss dividends. The Court fur-
ther reasoned that — irrespective of its having entered
into the swap transactions — the bank could have ac-
quired the Swiss equities and collected the dividends
derived therefrom. Finally, the Court held that based
on the circumstances of the case, no treaty abuse
could be assumed (the Switzerland–Denmark treaty
does not contain an explicit anti-abuse clause). The
Court concluded that the Danish bank had engaged in
a genuine commercial business activity and had its
own offices, personnel and infrastructure.
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2. Judgment of the Swiss Federal Supreme Court
of November 9, 1984

In its decision of November 9, 1984,2 the Swiss Fed-
eral Supreme Court had the chance to interpret the
anti-abuse clause contained in Article 9(2)(a)(i) of the
old Switzerland–Netherlands tax treaty of November
12, 1951 (as amended by a Protocol signed on June 22,
1966). A new Switzerland–Netherlands tax treaty
based on the OECD Model Convention entered into
force on November 9, 2011.

Article 9(2)(a)(i) of the old Switzerland–
Netherlands tax treaty provided for a zero rate of
withholding tax on dividend payments made by a
Swiss subsidiary to a Dutch parent company, provided
the Dutch parent company owned at least 25 percent
of the share capital of the Swiss subsidiary paying the
dividends. The treaty did not require a minimum
holding period. The Switzerland–Netherlands treaty
was at the time one of the few tax treaties concluded
by Switzerland that contained an explicit anti-abuse
clause. Article 9(2)(a)(i) explicitly stated that the zero
rate would apply only if the affiliation between the
two companies concerned was not established or was
not maintained primarily in order to benefit from the
treaty.

The facts of the case were as follows. The appellant
was a corporation organised under the laws of the
Netherlands with its corporate domicile in Amster-
dam. The parent company of the Dutch company was
a limited liability company incorporated under the
laws of the Netherlands Antilles with its registered
office in Curaçao. The Netherlands Antilles company
was, in turn, held by a joint stock corporation organ-
ised under the laws of the Principality of Liechten-
stein and having its corporate domicile in Vaduz. The
Dutch company held 3,747 shares in a joint stock cor-
poration organised under the laws of Switzerland
with its corporate domicile in Zug. The remaining
1,248 shares of the share capital of the Swiss subsid-
iary were held by a U.S. company. The Swiss subsid-
iary was engaged in the sale of trucks to Saudi Arabia.
The trucks were produced by the U.S. company re-
ferred to above. Two directors, M. and S., sent to the
Swiss subsidiary by the corporate group, were respon-
sible for the sales activities. On July 20, 1980 the
Dutch company received a substantial dividend. The
Swiss subsidiary had deducted 35 percent withhold-
ing tax from the gross dividend and transferred the
withholding tax to the FTA.

Based on the then-applicable treaty, the Dutch com-
pany claimed a full refund of the tax withheld. How-
ever, the FTA only granted a refund in the amount of
20 percent of the gross dividend. The refund of the re-
maining 15 percent was refused based on the FTA’s
opinion that the affiliation between the Dutch com-
pany and the Swiss subsidiary was established pri-
marily in order to benefit from the treaty. From an
economic point of view it would have made more
sense to have the Swiss participation held directly by
the Liechtenstein company rather than interposing
the Dutch company and the Netherlands Antilles com-
pany.

In upholding the decision of the FTA, the Federal
Supreme Court reasoned as follows. Whether the af-
filiation between the two companies was established

or maintained primarily in order to benefit from the
applicable treaty must be determined taking into ac-
count all the facts of the respective case. Obviously,
the subjective weight of such intent can only be ascer-
tained by reference to objective circumstances. In as-
certaining the existence of an intent of abuse, the
entirety of the facts supporting or negating such
intent is decisive. The expression ‘‘. . . established or
maintained primarily in order to benefit . . .’’ means
none of the other considerations presented in order to
justify the affiliation has the same weight as the intent
to benefit from the applicable treaty. The Court did
not require that the abusive intent should outweigh by
far all other circumstances.

The Court went on as follows. The treaty does not —
as a matter of principle — preclude a Dutch company
held by foreign shareholders, i.e., shareholders resid-
ing outside the Netherlands, from claiming a full
refund of Swiss withholding tax. If such a company
qualifies as a manufacturing or trading company and
engages in the same or a similar line of business as the
Swiss subsidiary, the Court assumes that plausible ob-
jective reasons exist for the affiliation between the two
companies. Hence, in those instances, the existence of
intent to abuse appears to be a priori unlikely. The
same conclusions apply to Dutch service companies
cooperating with Swiss subsidiaries. However, the
situation is different if the Dutch parent company,
which is held by foreign shareholders, is a pure domi-
ciliary company. The participation held by a Dutch
holding company in a Swiss subsidiary may be justi-
fied by objective reasons such as operational reasons
— for example, the regional and industry-wide cen-
tralisation of a certain enterprise under one manage-
ment — or may be motivated by economic policy
measures of third countries. However, general corpo-
rate policy reasons or tax-driven motives of a corpo-
rate group are not sufficiently strong to rebut the
presumption that an abusive benefit under the treaty
is intended.

In any case, the affiliation between a Swiss com-
pany and a Dutch company is deemed to have been es-
tablished or to be maintained primarily in order to
secure a full refund of Swiss withholding tax if the
Dutch company has no business operations in the
Netherlands and the management, conduct of the
day-to-day business and corporate governance take
place outside the Netherlands. This type of holding
company — tailored as a pure domiciliary company
with foreign shareholders — merely has a formal
statutory seat in the Netherlands. Hence, in accor-
dance with the anti-abuse clause of the treaty, a full
refund of Swiss withholding tax must be denied to a
pure domiciliary company.

The Court concluded that the Dutch company was a
holding company tailored as a pure domiciliary com-
pany. This conclusion was based on the fact that the
Dutch company had no substance in the Netherlands,
i.e., no offices of its own and no personnel on its pay-
roll. Finally, the Court held that the Dutch company
played the role of a ‘‘conduit’’ within the corporate
group.
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3. Judgment of the Swiss Federal Supreme Court
of November 28, 2005

In its judgment of November 28, 2005,3 the Federal
Supreme Court held for the first time that in interna-
tional law a reservation of abuse of rights is inherent
in all tax treaties.

The facts of the case were as follows. A. Holding
ApS, which had its domicile in Denmark, was incor-
porated at the beginning of 1999 with a capital stock
of DKK 125,000. According to its articles of associa-
tion, the company’s purpose was to acquire participa-
tions in other companies as well as to make
investments of various kinds in Denmark and abroad.
All of the share capital of the Danish company was
held by C. Ltd., a company domiciled in Guernsey
(Channel Islands). C. Ltd. was a wholly owned subsid-
iary of D. Ltd., which was domiciled in Bermuda. The
sole shareholder and director of D. Ltd. was E., a resi-
dent of Bermuda. The Danish company was the sole
shareholder of F. AG, a company domiciled in the
Swiss canton of Schaffhausen, whose shares had been
acquired in December 1999 for a total amount of CHF
1. The Swiss subsidiary manufactured consumer
goods.

The Danish company resolved at the general meet-
ing of its Swiss subsidiary to distribute a dividend of
CHF 5,500,000. Out of this amount, withholding tax
of CHF 1,925,000 was paid by the Swiss subsidiary to
the FTA. The net dividend of CHF 3,575,000 was paid
to the Danish holding company. Subsequently, the
Danish company resolved to distribute a dividend to
C. Ltd. in the amount of DKK 26,882,350.

The Danish company subsequently filed a request
with the competent Danish tax authorities for a
refund of the Swiss withholding tax of CHF 1,925,000.
The Danish tax authorities forwarded the request to
the FTA. The FTA rejected the refund request on the
grounds that the Danish company was not performing
any economic activities in Denmark, but was estab-
lished and interposed for the sole purpose of taking
advantage of the Switzerland–Denmark tax treaty of
November 23, 1973.

In response to the question of when to assume the
abuse of a treaty, the Federal Supreme Court con-
sulted the Commentary on the OECD Model Conven-
tion for interpretation, and in particular its remarks
on ‘‘look-through provisions,’’4 which prevent a com-
pany resident in one Contracting State from claiming
the tax relief on income and gains provided for in the
applicable treaty, if:

s the persons that have a direct interest or an indirect
interest (through one or more companies, irrespec-
tive of where such companies are domiciled) in the
company are not resident in either of the Contract-
ing States; or

s the persons that are in control of the company,
either directly or indirectly (through one or more
companies, irrespective of where such companies
are domiciled), are not resident in either of the Con-
tracting States.
The Court considered that E., the sole shareholder

and director of the Bermuda company, was a resident
of Bermuda. E. not only controlled the Bermuda com-
pany but also, as a result of the structure chosen by
him, the Danish company. Thus, the person who

would have benefitted the most from the withholding
tax relief was a resident of neither of the two Contract-
ing States, i.e., Switzerland and Denmark. The Court
concluded that the beneficial owner was E., i.e., a resi-
dent of Bermuda.

The Court reasoned that if a treaty did not contain
an explicit anti-abuse clause, abuse of the treaty based
on the ‘‘look-through provision’’ referred to above
could only be assumed if the company in question did
not conduct any economic, active business. The as-
sumption of abuse of the treaty would therefore not be
sustainable if the company was able to prove that its
main purpose was based on substantial economic
grounds and was not merely directed at obtaining the
advantages of the treaty concerned (the ‘‘bona fide
clause’’). The same would apply if the company was ef-
fectively commercially active in the country of its resi-
dence and the tax relief claimed in the other
Contracting State derived from income obtained in
connection with such activity (the ‘‘activity clause’’).

The Court concluded that the Danish company did
not fulfill any of the conditions set out above. The
Danish company had neither offices of its own nor any
personnel in Denmark. Thus, neither assets nor lease
expenses and personnel costs had been accounted for.
The Danish company’s director, E., who was obviously
in control of the whole group of companies, was a
resident of Bermuda and, according to his own state-
ment, performed all the duties of a managing director
without receiving any reimbursement.

In the Court’s view the Danish company was not ef-
fectively active in Denmark. Nor did its administra-
tion and its actual management take place in
Denmark. It was merely the registered office of the
Danish company that was in Denmark. The Court also
took into account the fact that the Danish company
had forwarded the dividend it had received from its
Swiss subsidiary to its parent company. Based on the
above, the Court held that the Danish company was
merely a letterbox company that obviously had no
substantial economic purposes for its existence in
Denmark other than tax purposes. The Court there-
fore denied the entitlement of the Danish company to
a refund of Swiss withholding tax.

Both the Fiscal Affairs Committee of the OECD and
the academic literature stress that the non-observance
of a treaty provision because of an unwritten reserva-
tion of abuse of rights may only be permitted subject
to strict conditions. The above judgment of the Court
has been criticised by Swiss academic commentators,
who are of the view that the Court has violated this
principle by applying the ‘‘look-through provision’’
with no basis in the applicable treaty.

B. Practice of the Federal Tax Administration

Based on the above leading cases regarding beneficial
ownership in a treaty context, the FTA has adopted the
following practice. As a general rule, the FTA regards
a foreign holding company as the beneficial owner of
dividends distributed by a Swiss resident corporation
for purposes of entitlement to a refund of Swiss with-
holding tax if the following requirements are met:

s the foreign holding company must have substance
at its place of residence, such as office premises of
its own, personnel, a phone line, a fax line, etc., de-
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pending on what it needs to be able to carry on its
business. Such substance (and, specifically, the cor-
responding expenses) must be reflected in the com-
pany’s P&L statement. Additionally, the foreign
holding company must have local directors and hold
local board meetings;

s the foreign holding company must be adequately
capitalised, i.e., it must have sufficient equity (to de-
termine whether a foreign holding company is ad-
equately capitalised, the FTA looks to the Swiss thin
capitalisation rules);

s there must be business reasons for the affiliation be-
tween the Swiss resident corporation and the for-
eign holding company (business reasons must
prevail over tax reasons).
There are no official guidelines from the FTA cover-

ing the issue of beneficial ownership.

II. Application of Swiss rules

A. FHoldCo as the beneficial owner of the dividends paid
by HCo

FHoldCo, a company resident in Country X, serves as
a holding company for a group of operating compa-
nies within an international group. FHoldCo in turn is
held by Parent, a Country Y corporation that is the ul-
timate parent company of the group. FHoldCo also
serves as holding company for HCo, a Swiss operating
company. Switzerland and Country Y, the country in
which Parent is resident, have not concluded an
income tax treaty that provides relief from Swiss with-
holding tax on dividends and interest paid to residents
of Country Y.

FHoldCo generally redistributes the dividends re-
ceived from HCo to Parent (less an amount to cover its
modest administrative costs) within 90 days of receiv-
ing them. Under the income tax treaty concluded be-
tween Switzerland and Country X, Switzerland
imposes a substantially reduced withholding tax on
dividends paid by a Swiss corporation to corporate
residents of Country X that own a substantial interest
in the dividend-paying corporation, but only if such
residents are the beneficial owners of the dividends in
question.

If the following requirements — developed by the
FTA based on the case law outlined in I.A.1.-3., above
— are met, the FTA would regard FHoldCo as the ben-
eficial owner of the dividends distributed by HCo for
purposes of entitlement to a refund of Swiss withhold-
ing tax:
s FHoldCo has substance at its place of residence,

such as office space, personnel, a phone line, a fax

line, etc., depending on what it needs to carry on its
business. The expenses incurred in order to main-
tain such substance are shown in FHoldCo’s P&L
statement. Additionally, FHoldCo has local directors
and holds its board meetings at its place of incorpo-
ration, i.e., in country X;

s FHoldCo is adequately capitalised, i.e., it has suffi-
cient equity (to determine whether FHoldCo is ad-
equately capitalised, the FTA will apply the Swiss
thin capitalisation rules);

s there are valid business reasons for the affiliation
between HCo and FHoldCo that prevail over tax
considerations.
Provided the above conditions are fulfilled, the fact

that FHoldCo generally redistributes the dividends re-
ceived from HCo to Parent (less an amount to cover its
modest administrative costs) within 90 days of receiv-
ing them does not per se lead to the conclusion that
Parent rather than FHoldCo is the beneficial owner of
the dividends.

B. FFinCo as the beneficial owner of the interest paid by
HCo

Under Swiss domestic law no withholding tax is pay-
able on the interest paid by HCo to FFinCo. HCo is en-
titled to pay the entire amount of the interest to
FFinCo without having to deduct any withholding tax.
Hence, from a Swiss tax perspective, it is irrelevant
whether or not FFinCo qualifies as the beneficial
owner of the interest paid by HCo under the appli-
cable tax treaty for purposes of claiming a refund of
withholding tax.

C. FIPCo as the beneficial owner of the royalties paid by
HCo

Under Swiss domestic law, no Swiss withholding tax
is imposed on the royalties paid by HCo to FIPCo.
HCo is entitled to pay the royalties to FIPCo without
having to withhold any withholding tax. Hence, under
this scenario it is irrelevant whether or not FIPCo
qualifies as the beneficial owner of the royalties paid
by HCo under the applicable tax treaty for purposes of
claiming a refund of withholding tax.

NOTES
1 1 A-6537/2010.
2 2 BGE 110 Ib 287.
3 3 BGE 2A.239/2005.
4 Commentary on OECD Model Convention, Art. 1 at
paras. 13 et seq.
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Introduction

T he concept of ‘‘beneficial ownership’’ is long-
established in English law, deriving from trust
law. The term is also used in a number of

places in the Corporation Tax Acts, but generally only
in connection with the ownership of shares as part of
the test for determining whether a company forms
part of a group or is under the control of another
person.

The concept of the beneficial ownership of a source
of income has been introduced into the United King-
dom’s withholding tax legislation relatively recently,
but has been a feature of the OECD Model Convention
for a great deal longer, and as a consequence is used in
the majority of the United Kingdom’s tax treaties. The
Indofood case1 and HM Revenue & Customs (HMRC)
guidance developed in response to it have emphasised
that ‘‘beneficial ownership’’ in this context bears an
‘‘international fiscal meaning’’ which is broader in
scope than the concept found in both trust and pre-
existing domestic tax law: although how much
broader remains a subject of animated debate
amongst practitioners.

The term is also encountered in the EU Interest and
Royalties Directive, which provides a legislative defi-
nition of the term. This is generally thought to be nar-
rower in scope than the tax treaty concept.

I. Beneficial Ownership in U.K. law

A. Trust law and the taxation of trusts

The concept of beneficial entitlement, interest or own-
ership is deep-rooted in English law, and is generally
understood as referring to economic rights in an asset
under the terms of a trust, which are governed by and
enforceable under equitable principles. These may
take a variety of forms, and can be implied as a matter
of law. In particular, it has been established2 for at
least 350 years that an equitable interest in an asset
(or, in other words, beneficial ownership) will pass
from seller to buyer on the conclusion of a contract
for sale of that asset, even where performance (and
the passing of legal title to the asset) is deferred until
a later point in time.

Given the variety of forms that trusts can take, the
U.K. tax code does not attempt to attribute trust

income or assets to the ultimate beneficiary in all
cases. It contains detailed provisions for the taxation
of income and gains, which are beyond the scope of
this article, that impose a charge on the trustees and
(in the case of certain offshore trusts) the settlor of the
trust. These rules need to be considered in particular
where the interests of the beneficiaries are contingent
or subject to the exercise of discretion on the part of
the trustee. Where, however, a beneficiary is abso-
lutely entitled to trust income, it will generally form
part of his taxable income for the year in which it
arises, whether or not it is distributed to him.3 Simi-
larly, the capital gains tax code contains provisions
which effectively disregard nominee and bare trust ar-
rangements and provide that assets held under such
arrangements are treated as being held by the benefi-
ciary.4

As such, the term ‘‘beneficial ownership’’ is not used
in the Taxes Acts as a mechanism for allocating
income to the appropriate taxpayer (although the
terms ‘‘beneficiary’’ and ‘‘beneficial entitlement’’ are
encountered in the provisions governing the taxation
of trusts and settlements).

B. ‘‘Beneficial Ownership’’ in the Corporation Tax Acts

The ownership of shares in a company is a test which
governs the application of a number of provisions of
the corporation tax. These include:

s group relief, whereby losses of one group company
can be set against current year profits of another
group company. For these purposes, two companies
are members of the same group if one company
owns, directly or indirectly, 75 percent of the shares
in the other, or a third company owns 75 percent of
the shares in both;5

s provisions providing for carried-forward losses of
one company to be transferred to another company
which takes over its trading activities, provided the
same person or persons have a 75 percent interest
in both companies;6

s the anti-loss buying rules, which disallow carried-
forward losses following a substantial change in the
nature or conduct of a company’s trade or business
within three years of a change in ownership of the
company.7 A change in ownership involves one or
more persons acquiring half or more of a company’s
ordinary share capital.
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In each of these cases, references to ‘‘ownership’’ are
specifically described as meaning ‘‘beneficial owner-
ship,’’8 but the concept is not further defined, and
HMRC acknowledges that it is a difficult concept to
define precisely.9 It is clear that the concept derives in
large part from the equitable trust law principles de-
scribed above, although the courts have explicitly held
that beneficial ownership and equitable ownership
are not necessarily the same thing.10 In the specific
case where a shareholder is in bankruptcy or has been
placed into liquidation, it is clear that he no longer
holds beneficial ownership.11 Where the shares are
potentially subject to disposal, then the position is not
as easy to discern.

In Wood Preservation Ltd v Prior (HM Inspector of
Taxes),12 the courts considered the application of a
predecessor provision to Part 22 Chapter 1 of CTA
2010, which permitted the transfer of carried-forward
losses together with a business to another company
under common ownership. The appellant’s parent
company (S) had entered into a contract to dispose of
the shares of the appellant company. Prior to comple-
tion of that contract, it then transferred to the appel-
lant a loss-making agency business that it had
previously carried on. The Court of Appeal found that
the share sale agreement was unconditional by the
time of the transfer of the business, as it could be com-
pleted at the option of the purchaser. Consequently,
the appellant had ceased to be under the beneficial
ownership of S at the point that the deal had become
unconditional (although the court left open the ques-
tion of whether the purchaser had acquired the ben-
eficial ownership when S had relinquished it).

By contrast, in J Sainsbury PLC v O’Connor,13 a 75
percent joint venture subsidiary of the appellant com-
pany did remain under the 75 percent beneficial own-
ership of the appellant, despite the fact that 5 percent
of the shares of the subsidiary were subject to put and
call options which, if exercised, would result in their
being transferred to the 25 percent shareholder. The
Court of Appeal held that the appellant’s interest in the
shares subject to the option was more than ‘‘a mere
legal shell’’ and therefore that it had not surrendered
beneficial ownership.

C. ‘‘Beneficial Ownership’’ for treaty purposes: Indofood

The concept of ‘‘beneficial ownership’’ was first intro-
duced into the OECD Model Convention in 1977, but
had featured in several U.K. tax treaties prior to that
date.14 No attempt was made by the U.K. Government
or tax authorities to provide guidance on its meaning
until the advent of the Indofood decision described
below, and as such it remained a moot point in the
United Kingdom, as elsewhere, as to whether the term
was to take its domestic law meaning (in line with the
rule of interpretation laid down in Article 3(2) of the
OECD Model) or whether it had a distinctive interna-
tional meaning (as suggested in paragraph 12 of the
Commentary on Article 10 of the OECD Model, which
has progressively evolved in the intervening period).

For practical purposes, the Indofood decision of the
Court of Appeal appears to have established that ben-
eficial ownership bears an ‘‘international fiscal mean-
ing’’ that is separate from the domestic law definition.
It is striking that the Court does not appear to have
considered any of the Wood Preservation line of cases
in reaching its conclusions on this point. The case

itself was not a tax case, but was concerned with
whether a loan facility agreement had been properly
terminated, which touched upon how the Indonesian
tax authority would apply the beneficial ownership
test found in the Indonesia-Netherlands tax treaty.
Strictly, therefore, the Court’s findings on the meaning
of beneficial ownership are to its meaning under Indo-
nesian law, which are questions of fact and not bind-
ing as far as U.K. law is concerned. HMRC, however,
takes the view that, because the view taken was con-
sistent with the OECD interpretation, it forms part of
U.K. law and is binding on HMRC. Subject to the ca-
veats expressed above, this article proceeds on that as-
sumption.

The facts of Indofood are worth considering in some
detail. Indofood was a group of companies headed by
an Indonesian incorporated and resident company,
which sought to raise capital by way of loan notes on
the international market. Rather than have the Indo-
nesian parent company issue the notes directly, which
would have resulted in a 20 percent withholding tax
on the interest payments to the noteholders, a subsid-
iary was incorporated in Mauritius, which issued the
loan notes in the market and lent on the capital so
raised to the Indonesian group parent. Under the
terms of the Mauritius-Indonesia tax treaty, the rate of
withholding tax was reduced to 10 percent on interest
payments made by the Indonesian company to the
Mauritian company.

In 2004, the Indonesian Government gave notice of
termination of its tax treaty with Mauritius, which
would increase the rate of withholding to 20 percent.
Under the terms of the loan notes, this permitted the
issuer to redeem the notes — something it was keen to
do following adverse movements in both interest and
exchange rates — unless the increased rate of with-
holding could be avoided by the taking of reasonable
measures available to the issuer. The question for the
Court was whether the interposition of a Dutch incor-
porated and resident company (referred to as ‘‘Newco’’
in the judgment) into the structure for the purpose of
enabling interest payments to be made by Indonesian
company to benefit from the Indonesia-Netherlands
tax treaty would constitute a reasonable measure.

The Court of Appeal concluded that Newco would
not have been the beneficial owner of the interest and
would therefore not have been able to claim the ben-
efit of the Indonesia-Netherlands tax treaty. The pre-
cise details of the interposition scheme were not
clearly defined before the Court, although it seems
clear that the security arrangements that were inte-
gral to the loan note issue meant that, in practice, in-
terest payments by the Indonesian company would
have bypassed Newco and would have been applied
ultimately to the satisfaction of the noteholders’ en-
titlement to receive interest.15 Given this, the Court
concluded that it was hard to see how Newco could be
said to be the beneficial owner of the interest in sub-
stantive terms given that, in both commercial and
practical terms, it would be obliged to pay on any in-
terest it received from the Indonesian company to the
principal paying agent in order to satisfy interest pay-
ments to the noteholders:

In practical terms it is impossible to conceive of any
circumstances in which either the issuer or Newco
could derive any ‘‘direct benefit’’ from the interest pay-
able by the parent guarantor except by funding its li-
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ability to the principal paying agent or the issuer
respectively. Such an exception can hardly be de-
scribed as the ‘‘full privilege’’ needed to qualify as the
beneficial owner, rather the position of the issuer and
Newco equates to that of an ‘‘administrator of the
income.’’

Consequently, the Court concluded, the Indonesian
authorities would not grant treaty relief on interest
payments made to Newco, meaning that the interpo-
sition of Newco would not mitigate any withholding
tax (with the result that Indofood’s purported redemp-
tion of the loan notes was held to be contractually
valid).

D. HMRC Guidance and the OECD commentary

The publication of the Indofood decision in March
2006 resulted in extensive discussions between HMRC
and the major professional bodies, culminating in the
publication of guidance on the interpretation of the
Indofood case on October 9, 2006.

The starting point for the guidance is that beneficial
ownership constitutes ‘‘the sole and unfettered right
to use enjoy or dispose of’’ the income or asset in ques-
tion.16 As stated previously, HMRC is of the view that
the ratio of the court’s decision was based upon OECD
principles rather than Indonesian law and, as such,
represents binding authority on the meaning of ‘‘ben-
eficial ownership’’ in a treaty context.17

The HMRC guidance quotes from the 1986 OECD
report entitled ‘‘Double Tax Conventions and the Use
of Conduit Companies,’’ which is also quoted in the
Indofood judgment. This report states that a nominee
or agent in respect of income will not be a beneficial
owner of the income, and nor will a conduit company
performing a similar function insofar as it ‘‘has very
narrow powers which render it a mere fiduciary or an
administrator acting on account of the interested par-
ties.’’ It also quotes from the 2005 OECD Commentary
on Article 11 of the Model Convention, which states
that the term ‘‘is not used in a narrow technical sense,
rather it should be understood in its context and in the
light of the object and purposes of the Convention, in-
cluding avoiding double taxation and the prevention
of fiscal evasion and avoidance.’’ Changes proposed to
the Commentary in 2011 would clarify this still fur-
ther by stating explicitly that the term does not have
the meaning found ‘‘under the trust law of many
common law countries.’’18

In applying this test, HMRC has taken an approach
which it would see as pragmatic and focused only on
cases involving ‘‘treaty shopping.’’ Insofar as the guid-
ance provides reassurance that the extended meaning
of beneficial ownership will not be invoked (princi-
pally in capital markets and securitisation structures),
this is welcome. The guidance relating to intra-group
structures is, however, focused largely on the purpose
of the arrangements (which is not a component of the
beneficial ownership concept) and thus seems likely
to create uncertainty.

HMRC’s position is that the ‘‘international fiscal
meaning’’ of beneficial ownership will only be in point
where there are abusive arrangements, such as ‘‘treaty
shopping.’’19 Thus it will only be invoked where the
‘‘real’’ beneficial owner is resident in a state with a less
favourable tax treaty with the United Kingdom than
the state of residence of the intermediate lender (or
where the beneficial owner’s state has no treaty at all

with the United Kingdom). Alternatively, it may be in-
voked where a recipient resident in a state with a more
favourable treaty has been interposed into a structure.
Where the treaties between the United Kingdom and
the state of residence of both the beneficial owner and
the intermediate recipient offer similar benefits, there
is no attempt to avoid U.K. withholding tax, and there-
fore no need to consider the international fiscal mean-
ing of beneficial ownership.

The guidance20 provides a number of examples of
the application of these provisions, most of which
relate to capital market transactions involving the use
of a special purpose vehicle (SPV) incorporated in a
jurisdiction which has a tax treaty with the United
Kingdom which provides for no withholding tax on
interest (such as Ireland). Broadly speaking, the guid-
ance states that HMRC will not invoke the interna-
tional fiscal meaning of beneficial ownership if the
payments made by the SPV would not attract with-
holding tax in the United Kingdom had the payments
had a U.K. source. While this analysis also holds true
for intra-group financing transactions made through
an intermediate financing company, there is a clear
concern in relation to such transactions where the ju-
risdiction of the ultimate lender does not have a good
treaty (or any treaty at all) with the United Kingdom.
The guidance implies that a vehicle set up specifically
to serve as a conduit for a single loan will not be a ben-
eficial owner of the interest, even where it receives a
small ‘‘turn’’ for administering the loan. There is, un-
fortunately, no indication as to what elements would
need to be present for HMRC to consider such an ar-
rangement legitimate.

Further guidance was issued on June 12, 2012 on
the meaning of beneficial ownership in the context of
intra-group financing, which also alludes to specific
anti-treaty shopping provisions (which are discussed
further below). This guidance states that the fact that
a recipient of income is obliged to pass it on in a dif-
ferent form, or does not pass it on immediately, is not
an indicator that it is the beneficial owner of the inter-
est. However, for a recipient of income to be treated as
not being the beneficial owner of it, any obligation to
pass on that item of income must be specific to the
payment received, which suggests that a group trea-
sury vehicle receiving deposits from and making loans
to other group companies will generally be regarded
as the beneficial owner of its interest receipts, pro-
vided these flow to an unsegregated account out of
which the company satisfies its obligations to other
group companies.

E. Other provisions in U.K. tax treaties

Recent U.K. tax treaties have increasingly included ex-
plicit anti-treaty shopping provisions. In contrast to
U.S. limitation on benefits clauses, which restrict the
classes of person entitled to claim the benefit of the
relevant treaty, provisions in U.K. treaties are targeted
at transactions or structures.

While the United Kingdom does not prepare and
publish a model tax treaty, the majority of its recent
tax treaties have included provisos in their dividend,
interest, royalties and other income articles to the
effect that relief will not be available under the rel-
evant article where the main purpose or one of the
main purposes of any person concerned with the cre-
ation or assignment of the shares, debt-claim or other
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rights in respect of which the income is payable is to
take advantage of the relevant article of the treaty. The
United Kingdom–Netherlands tax treaty goes further
and applies the purpose test not only to the purposes
behind the creation or assignment of the asset giving
rise to the income stream, but also to the establish-
ment, acquisition or maintenance of the company
that is the beneficial owner of the income, and the
conduct of its operations.

The two principal exceptions are the United
Kingdom–Switzerland and –United States tax treaties,
which contain provisions denying relief where there
are ‘‘conduit arrangements’’ (in addition to, in the case
of the treaty with the United States, a limitation on
benefits provision in line with that in the US Model
Convention). A conduit arrangement is defined as an
arrangement structured in such a way that the recipi-
ent of the income pays on all or substantially all of it
directly or indirectly to a person that would not be en-
titled to treaty relief on as generous terms had it re-
ceived the income directly. This provision of the
United Kingdom–United States treaty is engaged
where the main purpose or one of the main purposes
of the arrangement is securing increased benefits
under the treaty; in the United Kingdom–Switzerland
treaty, it only applies where the main purpose of the
structuring is to secure the benefits of the treaty.

Although the inclusion of specific anti-treaty shop-
ping provisions has been standard practice for some
years, HMRC has not released any guidance on how
broadly such provisions are to be applied, although
some of the June 2012 guidance on beneficial owner-
ship would appear to be relevant to these provisions
also. Clearly, such provisions were intended to address
Indofood-type situations but could be read as applying
much more broadly.

One of the main considerations in setting up a trea-
sury or IP holding company will be to ensure that
withholding tax on intra-group interest and royalty
payments is minimised, and as a result, such an entity
is normally located in a jurisdiction with a broad
treaty network. Arguably, loans made or licences
granted by such an entity could be caught by purpose-
based anti-treaty shopping provisions even where
there is no question that the entity is the beneficial
owner of the interest or royalties and is not in the
middle of a conduit arrangement. In practice, the sub-
stance of such an entity will normally be a relevant
consideration, as it is for determining beneficial own-
ership:

Where there is doubt over beneficial ownership, it is
useful to consider the substance of the claimant. Does
it have employees, offices or domestic activities within
the country of residence? What expertise do its em-
ployees have? Are its responsibilities in practice dis-
charged by other group companies or outsourced to
third parties? Even if the claimant company has sub-
stance, complex operations, etc, is the income which
is subject to the claim part of those activities or is it
still recognisable as part of a conduit function? How-
ever, a company with few or no employees in its terri-
tory of residence is not precluded from being
recognised as beneficial owner. Special purpose com-
panies and holding companies established for com-
mercial purposes may be recognised as such despite
limited function.21

F. ‘‘Beneficial Ownership’’ in U.K. domestic law
withholding tax provisions

Prior to 2001, companies were required to withhold
tax from the majority of interest or royalties payments
(other than interest payments made to banks),
whether or not the recipient was resident in the
United Kingdom. From April 1, 2001, companies were
permitted to make gross payments where they were
satisfied that the recipient of the payment was a U.K.
resident company or a nonresident within the charge
to U.K. corporation tax in respect of the income con-
cerned. The legislation that implemented this provi-
sion22 states that gross payments may be made on the
basis of a reasonable belief that the person ‘‘benefi-
cially entitled to the income in respect of which the
payment is made’’ falls in to one of these categories.

From October 1, 2002, this principle was extended
further to permit a company to pay royalties (but not
interest) without deduction of tax or subject to deduc-
tion of tax at a lower rate where the paying company
reasonably believes that the payee is entitled to treaty
relief from withholding tax.23 Once again, the legisla-
tion refers to the recipient being ‘‘beneficially entitled’’
to the income. The term is not defined further, but it
seems reasonable, given the context in which it ap-
pears, that the concept of beneficial entitlement is to
be interpreted consistently with the international
fiscal definition. Nothing would appear to turn on the
use of the term ‘‘beneficial entitlement’’ rather than
‘‘beneficial ownership’’ given that the Budget Note
issued by the Inland Revenue to explain the 2002
changes uses the term ‘‘beneficial owner of the royalty
income.’’24

G. EU Interest and Royalties Directive

European Council Directive 2003/49/EC of June 3,
2003 requires EU Member States to exempt from
withholding tax interest and royalty payments made
between associated EU companies. Companies are as-
sociated for this purpose if one directly owns 25 per-
cent of the share capital (or, if the Member State
concerned so provides, 25 percent of the voting rights)
in the other, or a third EU resident company directly
holds 25 percent of the share capital or voting rights in
both. The European Commission has proposed reduc-
ing the ownership threshold to 10 percent and extend-
ing the exemption to indirect ownership situations.

Like the OECD Model Convention, the EU Directive
imposes a beneficial ownership requirement, but
unlike the OECD Model, provides a definition of ben-
eficial ownership:

A company of a Member State shall be treated as the
beneficial owner of interest or royalties only if it re-
ceives those payments for its own benefit and not as
an intermediary, such as an agent, trustee or au-
thorised signatory, for some other person.25

The use of the expression ‘‘for its own benefit and
not as an intermediary’’ on its own would appear to
suggest that the Indofood meaning of ‘‘beneficial own-
ership’’ also applies to the Directive. However, the
three examples given of intermediaries (agents, trust-
ees and authorised signatories) are more consistent
with the trust law concept. Applying the eiusdem gene-
ris principle of construction, this would suggest that
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the term has a rather narrower meaning for purposes
of the Directive than it does in the OECD Model Con-
vention.

II. Application of U.K. rules

A. Dividends paid by HCo to FHoldCo

1. U.K. withholding tax on dividends

A long-standing feature of the United Kingdom’s tax
system is that there is no general withholding tax on
dividend payments made by U.K. resident companies.
Between 1973 and 1999, U.K. resident companies
paying dividends were obliged to make quarterly pay-
ments of ‘‘advance corporation tax’’ (ACT) equivalent
to a percentage of the dividends declared in the pre-
ceding quarter, which gave rise to a credit against both
the company’s corporation tax liability for the relevant
accounting period and the recipient’s tax liability in
respect of the dividends. ACT, however, was not with-
held from the declared dividend and was found not to
constitute a withholding tax for purposes of the EU
Parent-Subsidiary Directive (which prohibits the levy-
ing of withholding taxes on dividends paid between
certain associated EU companies).26

The question of whether the recipient of a dividend
is a beneficial owner of it has therefore never been ma-
terial to its tax treatment in the United Kingdom and,
unsurprisingly, has never received detailed consider-
ation by the courts or HMRC (although the guidance
issued following Indofood is expressed to apply to
dividend payments as well as interest and royalty pay-
ments).

The question does now potentially arise, however,
following the introduction of the Real Estate Invest-
ment Trust (REIT) regime in Finance Act 2006.
Broadly speaking, a REIT is not taxed on income de-
rived from real property, but is required to distribute
at least 90 percent of such income to its shareholders
and to withhold income tax at the basic rate of 20 per-
cent.27 While such distributed income is treated as
property income for U.K. tax purposes, it remains in
form a dividend and as such, is covered by the divi-
dend article of tax treaties.

A large number of the United Kingdom’s tax treaties
provide for a withholding tax rate of 0 percent or 5
percent on dividends where the recipient of the divi-
dend holds a 10 percent or greater shareholding in the
capital of the U.K. payor. As the application of such a
provision would result in a REIT’s property income
going wholly or largely untaxed at the level of both the
REIT and the shareholder, the REIT legislation pro-
vides that an additional tax charge will be applied to a
REIT that makes a distribution to any shareholder
with a 10 percent or greater shareholding. A number
of treaties concluded since the introduction of the
REIT regime contain special provisions allowing the
United Kingdom to impose withholding tax of up to
15 percent on REIT distributions, which may in time
permit the repeal of the additional tax charge and thus
permit non-U.K. companies to acquire holdings of
greater than 10 percent in REITs.

2. Beneficial Ownership of dividends

For the moment, however, the beneficial ownership of
a dividend for U.K. tax law purposes is a question of
more academic than practical interest. Any attempt to
consider how a U.K. court might approach the ques-
tion is necessarily speculative.

However, it is important to note that dividends are
qualitatively different from interest and royalty pay-
ments. Dividends are generally not mandated by con-
tractual obligation, and in most cases will only be
lawful if an overriding test laid down in the relevant
company law is satisfied, which will normally relate to
the solvency of the company or the availability of suf-
ficient distributable reserves. In the model question,
therefore, FHoldCo would only be able to distribute
amounts received from HCo on to Parent if permitted
to do so under the company law of Country X. If
FHoldCo were insolvent, such funds might instead
need to be used to satisfy the company’s creditors.

This thinking seems to have underpinned the judg-
ment of the Tax Court of Canada in Prévost Car Inc, v
HM the Queen,28 which held that the corporate veil
could not be pierced (at least in terms of beneficial
ownership) ‘‘unless the corporation is a conduit for
another person and has absolutely no discretion as to
the use or application of funds put to it as conduit, or
has agreed to act on someone else’s behalf pursuant to
that person’s instructions without any right to do
other than what that person instructs it.’’ While not
binding on the U.K. courts, decisions of the courts of
other Commonwealth and common law jurisdictions
are frequently cited where no U.K. precedent is avail-
able, and it is submitted that this decision would be
highly persuasive to the U.K. courts on this question
should they ever have to consider it.

Consequently, unless Country X’s company law con-
tains provisions such as protected cell arrangements
which effectively ensure that the HCo dividend is pro-
tected from FHoldCo’s creditors and is secured for the
benefit of Parent, and/or arrangements that effectively
give rise to a trust or security over the HCo dividend
for the benefit of Parent, FHoldCo is likely to be re-
garded as the beneficial owner of the dividend paid to
it by HCo.

B. Interest paid by HCo to FFinCo

Companies and certain other persons which make
payments of yearly interest arising in the United King-
dom are obliged to deduct a sum representing income
tax at the basic rate (currently 20 percent) from the
payments.29 As indicated above, there is no longer an
obligation to withhold where the paying person is sat-
isfied that the person beneficially entitled to receive
the interest is a U.K.-resident company or is receiving
it through a U.K. permanent establishment (PE).
Other exemptions apply, inter alia, to interest pay-
ments on advances from building societies,30 to inter-
est payments on advances from banks31 authorised to
accept deposits,32 and to interest payments on quoted
Eurobonds.33

There is no obligation to withhold on payments of
an interest-like nature that do not constitute interest
(such as discounts or premiums). Nor is there any ob-
ligation to withhold on payments of ‘‘short’’ (i.e., not
yearly) interest, which is generally understood as in-
terest on loans with a term of less than one year.
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In the circumstances contemplated in the fact pat-
tern, HMRC would apply the guidance described in
I.D., above. The first question to consider is whether
interest payments made directly by HCo to the bank
would attract withholding tax. If they do not (and as
indicated above, payments of interest to regulated
banks are generally exempt) then HMRC will not seek
to apply the beneficial ownership test (even if, as a
technical matter, FFinCo is not the beneficial owner of
the interest), because to do so will not affect the tax
payable.

Assuming the issue does need to be considered,
then on the basis of the facts provided, it is not en-
tirely clear whether FFinCo would be regarded by
HMRC as having the beneficial ownership of the inter-
est paid by HCo. If, for example, the interest is paid
into an account which is subject to a charge securing
FFinCo’s obligations to the relevant bank, then this
would suggest that FFinCo does not directly benefit
from the income itself, and therefore cannot be re-
garded as the beneficial owner of it. The (reasonably
substantial) mark-up received by FFinCo does not
appear to affect the beneficial ownership analysis (at
least as far as HMRC is concerned).

By contrast, if the interest receipts from HCo are
not directly tied to FFinCo’s liabilities to the bank and
form part of its working capital, then it seems reason-
ably clear that FFinCo will be the beneficial owner of
the interest. Assuming FFinCo fulfils a similar func-
tion for a number of group companies and the re-
ceipts from these companies go into a single, fungible
account out of which FFinCo settles its interest obli-
gations to the banks as well as its operating expenses,
then it would seem clear that FFinCo is the beneficial
owner of the interest. The fact that FFinCo has sub-
stance and is engaged in negotiating the group’s loan
facilities will strengthen the argument that it is the
beneficial owner of the interest: a relevant issue, ac-
cording the HMRC guidance, is how far the claimant
of treaty relief (i.e., here, FFinCo) is ‘‘actively involved
in the sourcing and application of the funding.’’34

C. Royalties paid by HCo to FIPCo

The United Kingdom imposes the obligation to deduct
income tax at the basic rate (currently 20 percent) on
patent royalties35 and royalties in respect of a copy-
right, a design right or a public lending right in re-
spect of a book.36 Although other forms of royalty are
not specifically addressed in the legislation, they will
generally constitute ‘‘annual payments,’’ which are
also payable subject to deduction.37 As alluded to
above, a company is permitted to pay a royalty for the
use of a copyright, patent, trade mark, design, process
or information without deduction of tax (or subject to
deduction of tax at a lower tax treaty rate) where the
company reasonably believes that the payee is entitled
to claim the benefit of a treaty,38 or where the EU In-
terest and Royalties Directive will apply.39

Once again, the guidance issued by HMRC in re-
sponse to Indofood will need to be considered (while
noting, once again, its shortcomings as a piece of tech-
nical analysis). It is clear in this instance that the ben-
eficial ownership of the royalties needs to be
determined, as royalty payments directly from HCo to

Parent would attract withholding tax. If there is a spe-
cific obligation on the part of FIPCo to pass on to
Parent royalty payments received from HCo, then this
would call into question FIPCo’s beneficial ownership
of the royalties. If, however, FIPCo serves a wider
function and the royalties are not channelled directly
to Parent, then it should remain eligible to claim tax
treaty benefits. The fact that FIPCo performs substan-
tive functions in maintaining and protecting the intel-
lectual property will reinforce the argument that it is
beneficially entitled to receive the fruits of that intel-
lectual property.
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Introduction

T he term ‘‘beneficial owner’’ (or ‘‘beneficial
ownership’’) rarely appears in the U.S. Inter-
nal Revenue Code and — leaving aside the re-

cently enacted provisions of FATCA1 — where used,
the term tends to be used in determining reporting or
administrative duties, as opposed to determining the
person on which the incidence of taxation falls.2 How-
ever, the concept of beneficial ownership income per-
meates substantive U.S. income tax law. Most
pertinently for this paper, the term appears quite fre-
quently in income tax treaties that the United States
has negotiated with other countries, most promi-
nently in the articles that grant exemptions of or re-
ductions in U.S. tax on U.S.-source dividends, interest
and royalties paid to treaty country residents.3

I. U.S. rules governing the treatment of
transactions involving intermediaries

A. In general

The last 35 years have been characterised by attempts
to defend against inappropriate ‘‘treaty shopping’’ by
refining the types of treaty country residents that are
appropriately eligible for relief under U.S. income tax
treaties. The most dramatic of these attempts has
been the development and negotiation of limitation
on benefits articles, which attempt to limit the type of
business entities — particularly corporations — resi-
dent in treaty countries that can qualify for treaty
relief as ‘‘qualified residents’’ of such countries.4 The
development of limitation on benefits articles has
been complemented by attempts to determine
whether the treaty country resident that is the direct
recipient of a payment that would otherwise qualify
for relief from tax under a U.S. treaty has a sufficient
connection with the payment to be considered the
‘‘beneficial owner’’ of that payment. While the stan-
dards for when a treaty country resident is a ‘‘qualified
resident’’ are set forth in often elaborate detail in the
treaties negotiated by the United States, the term
‘‘beneficial owner’’ is not so defined. Its meaning is
therefore dependent on the application of U.S.
common law and regulatory principles.

B. Common law doctrines

Being a good common law country, the United States
has long taken the position that the incidence of taxa-
tion is not determined solely by which person or entity
receives a given item of income, but must also be in-
formed by which person or entity has the true eco-
nomic benefits from or control over such item and, in
some contexts, who owns the property, performs the
services or bears the risks that give rise to the income.
Thus, common law notions such as agent vs. principal
and the anticipatory assignment of income and sub-
stance over form (or economic substance) doctrines
have long come into play in determining who is the
‘‘true taxpayer’’ with respect to any item of income.

1. Agent vs. Principal

It is of relevance in the determination of whether the
nominal or direct recipient of income is treated as the
recipient of such income for United States income
and withholding tax purposes that a person or entity
that directly receives an item of income may be
treated as a mere agent or nominee in certain circum-
stances. Most of the standards for determining
whether a recipient of income is the true taxpayer or a
mere agent with respect to the income concerned have
been developed in cases in which the taxpayer was
seeking to establish that it was a mere agent that
should not be taxable on such income. Thus, the rules
tend to be clearest with respect to the burden that tax-
payers must satisfy to establish that they are mere
agents. In these cases, agency status is available only
where certain specific requirements are met. Under
the United States Supreme Court decisions in Na-
tional Carbide Co. v. Commissioner5 and Bollinger v.
Commissioner,6 six factors must be present for a
person or entity that receives a payment of income to
be assured of being treated as an agent. Such person
or entity must:
s operate in the name of and for the account of the

principal;
s bind the principal by its action;
s transmit the payment to the principal;
s hold itself out to third parties as an agent for the

principal; and
s have as its business purpose the carrying on of the

normal duties of an agent.
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Because the standards for tax agency have been de-
veloped in cases where the taxpayer was trying to
make sure that the direct payee was not treated as the
true taxpayer, the principal-agent distinction is of lim-
ited significance in situations in which the taxpayer is
affirmatively attempting to treat a party as the ‘‘true
taxpayer,’’ and not a mere agent or nominee, with re-
spect to a payment. Nonetheless, U.S. law incorpo-
rates the notion that only those who receive items of
income as principals, as opposed to agents, are the
beneficial owners of such income for tax purposes.

2. Anticipatory assignment of income doctrine

The United States has also developed a body of case
law, under the ‘‘anticipatory assignment of income’’
doctrine, whereby the provider of services or the
owner of income-producing property such as stock,
debt instruments, intellectual property (IP) and leased
tangible property cannot avoid being taxed on the
income generated by such services or property simply
by directing that the income be paid to a third party.7

The doctrine is clearest with respect to compensation
for services, where the provider of services will almost
always be liable for tax on such compensation — even
if the right to the compensation is assigned before en-
titlement to the compensation has accrued.8

The doctrine also applies with respect to assign-
ments of future income from property, at least where
the taxpayer retains any other rights with respect to
the property.9 Although the conceptual clarity of this
doctrine as applied to assignments of income from
property can be somewhat lacking given the general
acceptance in the financial world and under trust law
of the ability to transfer rights to income separate
from the underlying income-producing property, one
fairly clear principle is that the owner of property is
taxable on income generated by the property, notwith-
standing such owner’s transfer of the right to receive
such income where the owner continues to exercise
‘‘sufficient power and control over the assigned prop-
erty or over the receipt of the income, to make it rea-
sonable to treat him as the recipient for income tax
purposes.’’10 Thus, those who own stock or debt in-
struments and, at the time such amounts accrue,
simply direct the issuer to pay dividends or interest to
another – and not those to whom the payments are di-
rected – are, under U.S. rules, the beneficial owners of
such income on whom the incidence of tax falls.

Therefore, residents of treaty countries that receive
U.S.-source dividends, interest or royalties by way of
assignments from U.S. or non-treaty country resi-
dents that retain control over the underlying income
or over the stock, debt instruments or IP from which
it arises would not be considered beneficial owners of
such income.11 Those fairly straightforward conclu-
sions have somewhat limited relevance in determin-
ing whether payments to tax-favoured intermediaries
will be given effect because such intermediaries typi-
cally own, or have significant rights in, the underlying
property with respect to which the relevant items of
income are being paid. Nonetheless, the notion that a
taxpayer’s control over an item of income for tax pur-
poses is relevant in determining whether such tax-

payer is taxable on the income may be instructive with
respect to the U.S. view of beneficial ownership in
other contexts.12

3. Substance over form doctrine

The third, and most relevant, common law doctrine
affecting whether the payment of income to an inter-
mediary will be given effect for U.S. tax purposes is
the substance over form doctrine, under which a
transaction viewed as unnecessary for achieving the
non-tax legal and economic objectives ultimately
sought may be disregarded if it hides the true sub-
stance of the transaction.13 Where all of the partici-
pants in a transaction or arrangement are related, or
commonly controlled, the IRS and the courts tend to
scrutinise the use of tax-favoured intermediaries to
ensure that the incidence of tax falls on the parties
that enjoy or bear the ultimate economic and/or legal
consequences from the overall arrangement. Interme-
diaries that do not enjoy in any meaningful way the
benefits of income items are not treated as the true
taxpayers. However, the mere fact that the use of a re-
lated party intermediary reduces the tax burden that
would otherwise result is not in and of itself sufficient
for such party to be ignored for tax purposes.14 More-
over, it is not always clear when an intermediary’s eco-
nomic or legal benefits with respect to an item of
income are sufficiently ‘‘meaningful’’ to be given effect
under U.S. tax principles.

a. Authorities applying substance over form doctrine to
deny treaty benefits

In the context of entitlement to treaty benefits, the IRS
has long sought — with somewhat mixed success — to
deny benefits to payments made by U.S. taxpayers to
related corporations that are residents of treaty coun-
tries where the participation of the treaty country resi-
dent is viewed as having no substantive purpose or
effect other than qualification for the treaty benefit.
The first case in which the IRS took this position was
Aiken Industries, Inc. v. Commissioner.15 In that case,
the Bahamian parent of a U.S. corporation lent the
U.S. corporation USD 2.25 million, taking back a 20-
year 4 percent sinking fund promissory note. One year
later, the Bahamian parent assigned the note to a
wholly-owned second-tier Honduras subsidiary in ex-
change for nine USD 250,000 4 percent demand
promissory notes. Although the United States did not
have an income tax treaty with the Bahamas, it had a
treaty with Honduras under which U.S.-source inter-
est ‘‘received by’’ a Honduran corporation was exempt
from U.S. tax. The IRS sought to impose tax on the in-
terest paid by the U.S. corporation to the Honduran
corporation on the ground that the latter could be ig-
nored as a sham. Although the court held that the ex-
istence of the Honduran corporation had to be
respected, the court held that the interest was not ‘‘re-
ceived by’’ that corporation within the meaning of the
treaty because the corporation was obligated to pay
the identical amount to the Bahamian corporation.
Noting that the Honduran corporation made no profit
on the arrangement, the court concluded that the in-
terposition of the Honduran corporation had no
‘‘valid economic or business purpose’’ other than to
obtain the treaty benefits and characterised that cor-
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poration as ‘‘merely a conduit for the passage of inter-
est payments to’’ the Bahamian corporation that ‘‘had
no actual beneficial ownership’’ in those payments.16

Although it would appear that an important factor
in the Tax Court’s decision in Aiken Industries was that
the Honduran corporation earned no gross (or net)
profit on the back-to-back financing arrangement, the
IRS has applied the holding of the case to situations in
which a treaty country intermediate entity earned a
profit on back-to-back loans. Rev. Rul. 84-15217 in-
volved a U.S. subsidiary of a Swiss parent corporation
that borrowed funds for working capital needs at 11
percent interest from a Netherlands Antilles subsid-
iary of the Swiss parent, which funds had been fur-
nished to the Antilles affiliate through a loan at 10
percent interest from the parent. At the time, the U.S.
withholding tax rate on interest paid to Swiss corpo-
rations was 5 percent, whereas the United States–
Netherlands tax treaty, as extended to the Netherlands
Antilles, exempted from U.S. tax most U.S.-source in-
terest ‘‘derived . . . by’’ Netherlands Antilles corpora-
tions. Noting that the Antilles affiliate lacked the
liquidity to fund the loan to the U.S. subsidiary with-
out the funds advanced by the Swiss parent, the IRS
ruled that the Antilles corporation lacked sufficient
dominion and control over the interest to have ‘‘de-
rived’’ such interest within the meaning of the treaty
— notwithstanding the interest spread earned by the
corporation. The ruling therefore suggests that
whether an intermediary is capable in its own right of
earning the income at issue independent of the affili-
ate that is the ultimate source of the money or prop-
erty made available to the U.S. taxpayer is a factor in
determining whether the intermediary’s receipt of the
income will be given effect for U.S. tax purposes.

At the same time that it issued Rev. Rul. 84-152, the
IRS issued Rev. Rul. 84-153,18 which reached a simi-
lar result in the case of interest paid by a U.S. subsid-
iary to its Netherlands Antilles sister corporation at a
rate one percentage point higher than the interest rate
that the Antilles corporation was paying on the Euro-
bond note offering, the proceeds of which were the
source of the loan to the U.S. subsidiary. Although the
IRS conceded that the Antilles corporation was ad-
equately capitalised, it held that such corporation
lacked sufficient dominion and control over the inter-
est payments to have ‘‘derived’’ them within the mean-
ing of the treaty and that the interposition of the sister
corporation lacked sufficient business and economic
purpose to justify treating it as anything but a conduit.
The standard that this ruling seemed to emphasise
was whether there was a sufficient non-tax business
purpose for using the intermediary instead of having
the U.S. subsidiary borrow the funds in the Eurobond
market directly.

It should be noted that Rev. Ruls. 84-152 and 84-153
were declared obsolete as a result of the issuance of
the conduit financing regulations under Code section
7701(l), discussed below, at least to the extent that the
situations described in those rulings fall within the
scope of such regulations.19 However, the IRS has not
disavowed the reasoning applied in either ruling. The
continuing vitality of the reasoning of Rev. Rul. 84-
153, however, is uncertain in light of the decision in
Northern Indiana Public Service Co. v. Commis-
sioner,20 discussed below, in which the courts gave

effect to the participation of a Netherlands Antilles
subsidiary that borrowed funds through a Eurobond
note offering and re-lent the proceeds of such offering
to an affiliated taxpayer at a one percentage point in-
terest markup.

Technical Advice Memorandum 913300421 reached
a similar result as to interest paid by a U.S. second-tier
subsidiary to its parent corporation, an international
finance and holding company organised in an un-
specified country that had an income tax treaty with
the United States providing that interest ‘‘paid to’’ a
corporation resident in that country was exempt from
U.S. tax. The IRS concluded that the interest was not
eligible for the benefits of that treaty but should be
treated as paid to the finance and holding company’s
parent, which was a resident of a country having a
treaty with the United States that allowed an unspeci-
fied percentage of U.S. tax to be imposed on interest
payments. The finance and holding company made
two loans to the U.S. subsidiary, both at floating rates
of interest. Funding for the finance and holding com-
pany’s loans to the subsidiary came from the ultimate
group parent in the form of a contribution to capital
and the purchase of convertible debentures issued by
the finance and holding company. Focusing on the
fact that the finance and holding company had paid
the ultimate parent dividends equal to more than 99
percent of the amount of interest paid by the U.S. sub-
sidiary to the finance and holding company, the IRS
held that the finance and holding company had insuf-
ficient dominion and control over the interest to be
treated as more than a conduit with respect to the in-
terest. Although the finance and holding company was
managed by at least one experienced international
banker, was not thinly capitalised and operated as a fi-
nance company for the entire group, the IRS con-
cluded that there was no substantial purpose for the
arrangement other than to take advantage of the
treaty exemption. It therefore held that the interest
paid by the U.S. subsidiary was not ‘‘paid to’’ the fi-
nance and holding company within the meaning of
the treaty, but was instead ‘‘paid to’’ the parent, and
therefore was not eligible for the treaty exemption.

The IRS achieved a second court success in Del
Commercial Properties, Inc. v. Commissioner,22 which
concerned a somewhat more involved arrangement.
In it, the Canadian parent corporation of a multina-
tional group borrowed funds from a third party Cana-
dian bank, initially at the bank’s prime rate plus 0.5
percent, but later increased to the bank’s prime rate
plus 1.5 percent. The parent re-lent USD 14 million of
the borrowing to its Canadian subsidiary, which con-
tributed the same amount to a Cayman Islands sub-
sidiary, which recontributed the same amount to its
Netherlands Antilles subsidiary, which recontributed
the same amount to its Netherlands subsidiary, which
lent USD 14 million to the taxpayer, a U.S. member of
the group, at the Canadian bank’s prime rate plus 1.5
percent. The taxpayer guaranteed the Canadian par-
ent’s obligation to the Canadian bank, which placed a
mortgage on the taxpayer’s real property. At the time
the arrangement was entered into, the United States
imposed a 15 percent withholding tax on U.S.-source
interest paid to Canadian corporations but, under the
United States–Netherlands tax treaty, no U.S. tax was
payable on U.S.-source interest paid to Dutch corpo-
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rations. Without delving into the language in the
United States–Netherlands tax treaty, the court con-
cluded the interest paid by the taxpayer was not eli-
gible for the interest exemption under that treaty
because, in substance, the taxpayer paid the interest
to the Canadian parent. The court focused on three
factors to reach this conclusion:

s the interest rate and repayment schedule for the
Dutch affiliate’s loan to the taxpayer closely corre-
sponded to the interest rate and repayment sched-
ule for the Canadian bank’s loan to the Canadian
parent;23

s the taxpayer guaranteed the bank’s loan to the Ca-
nadian parent; and

s 18 months after the arrangement was in place, the
taxpayer made loan payments directly to the Cana-
dian parent at the bank’s request.24

In principle, the court appeared to indicate that the
presence of a business purpose (other than a reduc-
tion in U.S. tax) for the Dutch subsidiary’s involve-
ment might have permitted the taxpayer to obtain the
benefits of the United States–Netherlands tax treaty
exemption, but held that the taxpayer had not met its
burden of proof with respect to the business purposes
it proffered.25 As is discussed later, it is somewhat dif-
ficult to reconcile some of the reasoning in Del Com-
mercial with the decision in Northern Indiana Public
Service Co. v. Commissioner26 and, as a result, the full
scope of the common law treatment of tax-favoured
intermediaries under the substance over form doc-
trine is unclear.

b. Authorities granting treaty benefits notwithstanding
use of tax-favoured Intermediaries

Although the foregoing cases and rulings restricting
the use of tax-favoured intermediaries to obtain treaty
or Code benefits are sizeable in number, the authori-
ties are by no means uniform in this respect. The
courts and the IRS have recognised limits on employ-
ing the substance over form doctrine to treat pay-
ments to a tax-favoured intermediary as instead being
effectively made to the entity that is the ultimate of the
property or funds that are the basis for the payments
at issue.

The leading authority in this regard is Northern In-
diana Public Service Co. v. Commissioner,27 which in-
volved facts quite similar to those in Rev. Rul. 84-153,
discussed above. In this case, the taxpayer organised a
subsidiary in the Netherlands Antilles, interest ‘‘de-
rived by’’ which would be exempt from U.S. tax under
the United States–Netherlands tax treaty, as extended
to the Netherlands Antilles, solely for the purpose of
raising money in the Eurobond market. The subsid-
iary issued USD 70 million of notes at 17.25% interest,
the repayment of which was guaranteed by the tax-
payer. On the same day as the notes were issued, the
subsidiary lent the taxpayer USD 70 million at 18.25%
interest. The IRS sought to ignore the participation of
the subsidiary on the ground that it was a mere con-
duit and to treat the taxpayer’s interest payments as
being made to the holders of the notes, in which case
they would be subject to a 30% withholding tax. The
court rejected the IRS’s argument that the Antilles
subsidiary’s participation in the arrangement should
be ignored for three principal reasons:

s in contrast to the Honduran subsidiary in Aiken In-
dustries, the Antilles subsidiary earned a profit on
the loan to the taxpayer because it charged one per-
centage point more than it paid on the Eurobond
notes;

s the Antilles subsidiary retained and independently
reinvested its gross profit from the arrangement
and did not simply distribute it to the taxpayer as a
dividend; and

s in contrast to the situation in Aiken Industries, the
ultimate source of the funds was a party unrelated
to the Antilles subsidiary.
Thus, the court held that — notwithstanding the

clear tax minimisation motivation for its involvement
— the fact that the Netherlands Antilles subsidiary en-
gaged in meaningful economic activity by retaining
and reinvesting its gross profit was sufficient to give
effect to its involvement and to conclude that the in-
terest paid by the taxpayer was ‘‘derived by’’ the sub-
sidiary within the meaning of the treaty.28

The courts in Del Commercial (discussed above) at-
tempted to distinguish Northern Indiana Public Ser-
vice Co. on the grounds that in the former case there
was a business purpose for the interposition of the
Netherlands Antilles subsidiary. However, the obvious
reason why the Antilles subsidiary — and not the tax-
payer — was used for the Eurobond note offering was
that the Netherlands Antilles had no withholding tax
on interest paid by Antilles corporations to any for-
eign persons, whereas the United States imposed a
30% withholding tax on interest paid to those who
were not residents of treaty countries. Moreover, al-
though the Antilles subsidiary in Northern Indiana
Public Service Co. did earn a spread on the back-to-
loans, it should be noted that the Dutch lender in Del
Commercial, which was funded by a capital contribu-
tion, had no offsetting interest obligation and appar-
ently did not repatriate its interest earnings by way of
dividends before the U.S. taxpayer was directed to pay
interest directly to the Canadian parent. Therefore, it
is not entirely clear how the courts will treat the next
case involving the interposition of a tax-favoured in-
termediate entity under the common law substance
over form doctrine.

In Field Service Advice 200227006,29 the IRS indi-
cated that the substance over form doctrine did not
apply, and therefore gave effect to the involvement of
a tax-favoured intermediary in a financing arrange-
ment. In that case, the parent company of a group that
included the U.S. taxpayer established and capitalised
a finance subsidiary to make loans to the taxpayer for
the purpose of making acquisitions. The finance sub-
sidiary was organised in an unspecified country
whose income tax treaty with the United States ex-
empted U.S. interest paid to residents of that country,
whereas the parent was a resident of a country whose
treaty with the United States permitted the U.S. to tax
interest paid to residents of that country, albeit at a re-
duced rate. The parent contributed to the finance sub-
sidiary an amount equal to the U.S. taxpayer’s
acquisition needs in exchange for stock in the finance
subsidiary. The finance subsidiary used those funds to
purchase a subordinated debenture from the taxpayer.
Notwithstanding the fact that the finance subsidiary
had no independent source of funding other than the
parent company and conducted no activity in the
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years at issue other than the purchase of the deben-
ture from the taxpayer and the collection of interest
on such debenture, the IRS held that, in the absence
of evidence that the finance subsidiary either made or
was required to make payments to the parent com-
pany, the finance subsidiary had sufficient dominion
and control over the interest payments made by the
taxpayer to avoid being treated as a conduit under the
common law substance over form doctrine.

Interestingly, although FSA 200227006 discussed
Del Commercial, the IRS did not appear to apply any
of the reasoning of that case in reaching its conclu-
sion. By focusing solely on whether the finance sub-
sidiary in fact paid or was required to pay as dividends
amounts attributable to interest paid by the U.S. tax-
payer, the IRS appeared to accept that, so long as a
tax-favoured intermediary retained the use and enjoy-
ment of the payment at issue, the facts that the partici-
pation of the intermediary was prompted primarily by
the desire to minimise U.S. taxes and that the source
of its funds was an affiliate did not prevent giving
effect to its involvement, at least under the common
law substance over form doctrine. Whether that is the
current IRS position remains to be seen.

C. Statutory and regulatory doctrines

1. Conduit financing rules

Internal Revenue Code section 7701(l), enacted in
1993, authorises the Treasury Department to issue
regulations ‘‘recharacterising’’ any ‘‘multiple-party fi-
nancing transaction as a transaction directly among
any 2 or more of such parties where the [IRS] deter-
mines that such recharacterisation is appropriate to
prevent avoidance of any [income or withholding]
tax.’’ The legislation was intended to supplement the
IRS’s authority under ‘‘common law’’ principles. Regu-
lations specifically dealing with conduit financing ar-
rangements in the context of cross-border
transactions were issued under the authority of sec-
tion 7701(l) in 1995.

The conduit financing regulations so issued provide
that the IRS may disregard, for purposes of determin-
ing the tax due under Code section 881 (and collected
by withholding under Code sections 1441 and 1442),
the participation of one or more intermediate entities
in a ‘‘financing arrangement’’ where such entities are
acting as conduit entities. For this purpose, a ‘‘financ-
ing arrangement’’ is an overall arrangement in which
there are two or more financing transactions through
which one party (termed the ‘‘financing entity’’) ad-
vances money or property to another party (the inter-
mediate entity), which then advances money or
property to a third party (the ‘‘financed entity’’). Gen-
erally speaking, the financed entity is a U.S. resident,
the intermediate entity is a resident of a country with
an income tax treaty that minimises U.S. tax on the
payments involved30 and the ‘‘financing entity’’ is an
affiliate of the financed entity and/or the intermediate
entity.

The parties need not all be related for a financing ar-
rangement to be present. If the intermediate entity is
not related to either the financed entity or the financ-
ing entity, it will not be treated as a conduit entity to
be disregarded unless it would not have participated

in the arrangement on substantially the same terms
except for the fact that the financing entity engaged in
the financing transaction with it.31 No such limitation
applies when the intermediate entity is related to
either the financed or the financing entity.

When a ‘‘financing arrangement’’ is present, the IRS
may disregard the participation of the intermediate
entity where its participation materially reduces the
amount of U.S. federal income tax and is undertaken
pursuant to a plan that has as one of its principal pur-
poses the reduction of such tax.32 In contrast to the
common law substance over form doctrine, which can
be read as focusing on whether the tax-favoured inter-
mediary had sufficient ‘‘dominion and control’’ over
the payment in question, the conduit financing regu-
lations look to see whether a tax avoidance motive is
present. Because such a tax avoidance purpose need
only be one of the principal purposes — and not the
principal purpose — for the interposition of the inter-
mediary in order for the regulations to apply, in many
cases it will be extremely difficult for taxpayers that
have a financing arrangement in place that results in
any significant reduction in the U.S. tax burden to
avoid having the intermediate entity’s involvement ig-
nored for tax purposes.

In most circumstances, whether and the extent to
which the involvement of an intermediate entity re-
duces the U.S. tax burden will be obvious. But when
the financing arrangement involves a license of U.S.
rights (alone or as part of the license of worldwide
rights) to IP from the financing entity to the interme-
diate entity and the sublicense of U.S. rights by the in-
termediate entity to the financed entity, the conduit
financing regulations provide that there is no reduc-
tion in U.S. tax — even if the financing entity is a resi-
dent of a country that does not have an income tax
treaty with the United States.33 The rationale for this
is that the IRS takes the position that even royalties
paid by a nonresident licensee-sublicensor of U.S. IP
rights to a nonresident licensor are U.S.-sources roy-
alties taxable under Code section 881 and subject to a
30% withholding tax under Code section 1441 or
1442, barring relief under a treaty between the United
States and the country of which the licensor is a resi-
dent.34 The IRS takes this position notwithstanding
the fact that the Tax Court rejected it in the only case
in which the issue was ever litigated, SDI Netherlands
B.V. v. Commissioner.35 In that case, the Tax Court de-
clined to require a Dutch corporation that licensed
worldwide IP rights from its Bahamian parent corpo-
ration to withhold the 30% U.S. withholding tax on
the portion of the Dutch corporation’s royalty pay-
ments that were attributable to royalties (exempt
from withholding tax under the United States–
Netherlands tax treaty) from the sublicense of the
property in the United States. The court reasoned that
— barring treatment of the Dutch corporation as a
mere conduit, which was not warranted given the
facts — the worldwide license royalties could not be
considered U.S.-source income and, even if they could
be, it would be inequitable to impose withholding tax
on them because that would allow the IRS to impose
withholding taxes on both the sublicense royalties and
the license royalties attributable to the sublicense roy-
alties.36
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Even if the interposition of an intermediate entity
significantly reduces U.S. taxes in relation to those
that would apply to payments made directly from the
financed entity to the financing entity, there are two
situations specified by the regulations in which a prin-
cipal tax avoidance purpose may not be present — or
at least may not be presumed to be present — in a fi-
nancing arrangement among related parties. The first
is where the financing transaction between the inter-
mediate entity and the financed entity is undertaken
in the ordinary course of complementary or inte-
grated businesses conducted by those entities.37

When the relevant intermediate entity-financed trans-
action is a loan, this will apply only if trade receivables
are financed or the parties are actively engaged in a
banking, financing, insurance or similar business. The
second situation that may overcome a presumption of
a principal tax avoidance purpose is where the inter-
mediate entity performs ‘‘significant financing activi-
ties.’’ In the case of a financing transaction that takes
the form of a loan from the intermediate entity to the
financed entity, the intermediate entity must, through
its own officers and employees, actively and materi-
ally participate in arranging the financing, actively
manage and conduct its day-to-day activities, and ac-
tively manage the material market risks from such fi-
nancing activities on an ongoing basis to qualify for
this potential defense.38 In the case of a financing
transaction that takes the form of a royalty transac-
tion, the intermediate entity’s activities must amount
to the conduct of an active trade or business as defined
for purposes of determining whether a controlled for-
eign corporation generates active royalties. Thus, the
intermediate entity must either produce or add sub-
stantial value to the licensed property through ongo-
ing research or engineering operations or actively
market the property through a substantial staff of em-
ployees.39 Managing and protecting rights to IP, no
matter how extensively done, does not appear to be
sufficient to constitute substantial financing activities.

Another factor in determining whether a principal
tax avoidance purpose is present is the length of time
separating the financing transactions.40 That the fi-
nancing transactions are close in time is evidence of a
tax avoidance plan. The regulations contain an ex-
ample that concludes that financing transactions that
occur one year apart from each other are sufficiently
close in time to constitute evidence that the interme-
diate entity’s participation is pursuant to a tax avoid-
ance plan.41 No indication is given as to how far apart
financing transactions must be to be evidence that no
tax avoidance plan is present.

Not all transactions in which funds are provided
either to or by an intermediate entity are ‘‘financing
transactions.’’ The regulations define a ‘‘financing
transaction’’ as a debt, certain types of stock in a cor-
poration, leases and licenses, and certain other trans-
actions where a person advances money or property
to a transferee that is obligated to repay or return a
substantial portion of the money or property. 42

While debt, leases and licenses involving an inter-
mediate entity are generally financing transactions,
stock in a corporation constitutes a financing transac-
tion only if such stock is redeemable automatically or
at the option of the holder or at the issuer’s option but
in the case of an option only if, based on all the facts

and circumstances as of the date the stock is issued, it
is probable that the stock will be redeemed. 43

However, where a financing arrangement would be
present but for the interposition of a stock investment
that would break the chain of financing transactions
that link the financing entity, all of the intermediate
entities and the financed entity, the IRS will treat the
intermediate entities as a single intermediate entity if
any one of the principal purposes for interposing the
stock investment is the avoidance of financing ar-
rangement status.44 Thus, where a parent company
lends money to a subsidiary, the subsidiary contrib-
utes the loan proceeds to its subsidiary for stock, and
the second subsidiary loans the equity contribution to
the taxpayer, the IRS can in effect ignore the interme-
diate equity contribution if one of the principal pur-
poses for it was to avoid application of the conduit
financing rules.45 As a result, arrangements similar to
the one in Del Commercial are covered under these
regulations.

In Field Service Advice 200227006 (discussed
above), which involved a non-U.S. parent company
that purchased stock in a finance subsidiary located in
a jurisdiction whose income tax treaty with the United
States exempted U.S.-source interest payments paid
to treaty country residents from U.S. tax, the IRS held
that the parent company’s purchase of the financing
subsidiary’s stock was not a ‘‘financing transaction.’’
As a result, the FSA concluded that the arrangement
whereby the funds were paid to the finance subsidiary
and then loaned by the finance subsidiary to the U.S.
taxpayer was not a ‘‘financing arrangement’’ under the
regulations. Because there was no evidence that the
parent company had borrowed the funds used in the
arrangement (which borrowing would have consti-
tuted the required second ‘‘financing transaction’’),
the arrangement would not have been a ‘‘financing ar-
rangement’’ had the parent not purchased the finance
subsidiary stock.

2. Codified economic substance doctrine

Although the economic substance doctrine, which is
often viewed as an offshoot from or a branch of the
substance over form doctrine, is a judge-made doc-
trine, in 2010 Congress enacted Internal Revenue
Code section 7701(o), which provides, ‘‘in the case of
any transaction to which the economic substance doc-
trine is relevant,’’ that the transaction will be consid-
ered to have economic substance — i.e., will be given
effect for tax purposes — only if two conditions are
met: (1) the transaction changes the taxpayer’s eco-
nomic position (other than its U.S. federal income tax
position) in some material way; and (2) there is a sub-
stantial business purpose other than federal income
tax reduction for the transaction. The adoption of sec-
tion 7701(l) was done in part to unify the standard for
applying the doctrine. Prior to 2010, some courts had
taken the position that the doctrine could not be ap-
plied to deny a tax benefit with respect to a transaction
unless the taxpayer neither changed its non-tax eco-
nomic position in any material way nor had a substan-
tial non-tax business purpose for entering the
transaction.46

In enacting section 7701(o), Congress did not at-
tempt to define or redefine the circumstances in which
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the economic substance doctrine is or could be ‘‘rel-
evant.’’47 As a result, the scope of this provision is not
entirely clear. Based on prior judicial applications of
the doctrine, however, the provision is not likely to be
relevant to the determination of whether a payment to
a tax-favoured intermediary should be treated as such
for purposes of giving effect to the desired tax exemp-
tion or reduction under the Internal Revenue Code or
potentially applicable tax treaty. The economic sub-
stance doctrine has historically been invoked primar-
ily to determine whether or not a transaction should
be given effect for tax purposes. The determination of
who is the beneficial owner of income generally pre-
supposes that the transaction giving rise to such
income has sufficient substance to be taken into ac-
count for tax purposes.48 Of course, when a transac-
tion lacks the substance to be given effect, the
recipient of any payment made pursuant thereto is
not treated as the beneficial owner of that payment for
tax purposes, but such a payment would never be sub-
ject to U.S. tax in any event.49

III. Application of common law and regulatory
principles

A. Dividends paid by HCo to FHoldCo

Under the common law substance over form doctrine,
it is conceivable that the IRS might argue that
FHoldCo is not the ‘‘beneficial owner’’ of the dividends
paid by HCo because FHoldCo promptly redistributes
virtually all of them to Parent within 90 days of re-
ceipt. Thus, the IRS might argue that FHoldCo lacks
sufficient ‘‘dominion and control’’ over the dividends
for its receipt of those dividends to be given effect
under the United States–Country X tax treaty. If, how-
ever, FHoldCo could point to any material reinvest-
ment or temporary use of the dividends during the 90-
day period or any retention of a material portion of
the HCo dividends significantly beyond the 90-day
period, particularly if such use or retention happened
more than on an isolated basis and for FHoldCo’s own
— as opposed to Parent’s — business purposes,
FHoldCo could conceivably be considered the benefi-
cial owner of the HCo dividends generally. HCo might
be able to argue that, because FHoldCo serves as a
holding company for several operating subsidiaries —
i.e., because FHoldCo’s ownership of the HCo stock
has legal and economic significance beyond serving as
a vehicle for the collection and redistribution of divi-
dends paid by HCo — the IRS should not be able to
challenge FHoldCo’s status as the true owner of those
dividends.

The conduit financing rules in Treasury Regs. Sec-
tion 1.881-3 would not apply to the HCo dividends
paid to FHoldCo. Under the facts set forth, it does not
appear that Parent has the right or FHoldCo has the
obligation to redeem the FHoldCo stock or that there
are any other ‘‘financing transactions,’’ much less the
minimum of two required to trigger the conduit fi-
nancing rules.

B. Interest paid by HCo to FFinCo

It is likely that FFinCo would not be denied ‘‘beneficial
owner’’ status with respect to the interest paid by HCo

under the United States–Country Z tax treaty under
the common law substance over form doctrine. Al-
though it is possible that the IRS might argue that Del
Commercial applied the doctrine to a back-to-back
loan transaction similar to the arrangement in this
case in which the tax-favoured intermediate entity
earned a mark-up, the precise import of Del Commer-
cial is somewhat in doubt given that, for most of the
period at issue in the case, there was no such mark-up.
Moreover, the intermediate entity in Del Commercial
— unlike FFinCo — conducted no real activity with re-
spect to the arrangement and, for most of the time
frame at issue in the case, never even had possession
of the interest payments it purportedly earned. The in-
terest markup charged by FFinCo, its active financing
activities and its apparent retention of the interest
payments for use in its business would seem to make
the case more similar to the facts in Northern Indiana
Public Service Co., in which the Netherlands Antilles
intermediate entity was treated as the true earner of
interest. Furthermore, although it is not entirely clear,
there is some reason to believe that the conduit fi-
nancing regulations issued in 1995 now pre-empt the
common law substance over form doctrine in the case
of back-to-back loan arrangements.

The arrangement among the banks, FFinCo and
HCo is a ‘‘financing arrangement’’ within the meaning
of those conduit financing regulations because it in-
volves two fairly contemporaneous financing transac-
tions — the bank loans to FFinCo and FFinCo’s loan to
HCo. FFinCo’s involvement in the arrangement does
lead to a reduction in U.S. tax equal to 30% of the in-
terest payments made by HCo, so that its involvement
does lead to a significant reduction in tax. It is not en-
tirely clear whether FFinCo’s involvement is pursuant
to a tax avoidance plan within the purview of those
regulations. HCo might be able to argue that FFinCo’s
financing activities constitute ‘‘significant financing
activities’’ within the meaning of the regulations so as
to qualify for a presumption that no tax avoidance
plan was present. However, it would appear that, be-
cause the foreign currency risk on FFinCo’s loan to
HCo is fully hedged up front, FFinCo would not be
considered to be conducting the kind of ongoing risk
management that the regulations seem to require to
satisfy the presumption unless FFinCo actively re-
viewed the hedge on a regular basis throughout the
term of the loan for purposes of determining whether
to close out its position or otherwise change its expo-
sure. Even if FFinCo did not qualify for the presump-
tion, its reasonably substantial activities and other
factors might allow it to show that tax avoidance was
not one of the principal purposes for its involvement
in the overall arrangement.

C. Royalties paid by HCo to FIPCo

For reasons similar to those applicable to the treat-
ment of interest paid by HCo to FFinCo, it is unlikely
that FIPCo would not be treated as the ‘‘beneficial
owner’’ of the royalties paid by HCo for purposes of
the United States–Country Q tax treaty under the
common law substance over form doctrine, at least in
the absence of evidence that FIPCo routinely distrib-
uted its net proceeds to Parent shortly after receiving
the royalties. FIPCo does earn a gross profit on the
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license-sublicense arrangement and it conducts at
least a modicum of activity with respect to the IP that
it sublicenses to HCo. Thus, the facts are arguably
closer to those in Northern Indiana Public Service Co.
and SDI Netherlands than they are to those in Del
Commercial. Moreover, it is likely that the conduit fi-
nance regulations pre-empt application of the
common law substance over form doctrine with re-
spect to back-to-back license-sublicense arrange-
ments.

Due to the IRS’s position with respect to royalties
paid to non-U.S. licensors of worldwide IP rights, the
conduit financing regulations would not apply to treat
HCo’s royalty payments under the sublicense as being
made to Parent, even though many of the elements for
the application of those rules would be present. The
back-to-back licensing-sublicensing arrangement
would be a ‘‘financing arrangement’’ because it in-
volves two contemporaneous financing transactions
— the license from Parent to FIPCo and the sublicense
from FIPCo to HCo. Although FIPCo does perform
some administrative and management functions with
respect to the IP sublicensed to HCo, those activities
do not appear to add substantial value to the IP and
therefore would not be considered ‘‘significant financ-
ing activities’’ the presence of which would create a
presumption that FIPCo’s involvement was not pursu-
ant to a tax avoidance plan. However, the conduit fi-
nancing regulations provide that, under the facts
present in the HCo-FIPCo-Parent arrangement, the
involvement of FIPCo does not reduce U.S. tax. That
is because the IRS takes the position that FIPCo is
liable for the 30% U.S. withholding tax with respect to
the portion of the royalties it pays to Parent that are
attributable to U.S. rights sublicensed to HCo. The
fact that HCo may not be liable for U.S. withholding
taxes on sublicense royalties payable to FIPCo there-
fore does not result in any reduction in U.S. tax.
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1 Internal Revenue Code, secs. 1471-1474. Unless other-
wise indicated, all statutory references are to the Internal
Revenue Code of 1986, as amended, and all references to
regulations refer to the U.S. Treasury Department regula-
tions issued thereunder.
2 Code, secs. 871(h)(2)(B)(ii)(I), 871(h)(5)(A), and 881(c)
(2)(B)(ii)(I).
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6 485 U.S. 340, 346-47 (1988).
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the main statute authorising U.S. transfer pricing rules),
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income under the assignment of income doctrine is a suf-
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ticular issues. Although such advice is not necessarily the
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34 Rev. Rul. 80-362, 1980-2 C.B. 208.
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erty rights are U.S.-source income and, as a technical
matter at least, subject to U.S. withholding tax when paid
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is not a U.S. person. E.g., Gary Sprague and Lothar Deter-
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Property,’’ 36 Tax Mgmt. Int’l J. 351, 366 (2007) (‘‘Putting
aside enforcement and possibly policy considerations,
the source of income conclusion of [Rev. Rul. 80-362]
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37 Treasury Regs. § 1.881-3(b)(2)(iv).
38 Treasury Regs. § 1.881-3(b)(3)(ii)(B). For this purpose,
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transaction at issue. Thus, a finance subsidiary with 50
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members’ transactions with third parties, and entered
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sary to manage risks with respect to cash inflow and out-
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on by way of a U.S. dollar loan of the proceeds of a Japa-
nese yen bank borrowing where the finance subsidiary
entered into a nine-year yen-dollar currency swap for the
full loan amount at the time the borrowing and relending
took place. Treasury Regs. § 1.881-3(e), Example (23).
39 Treasury Regs. § 1.881-3(b)(3)(ii)(A), referencing the
standards of Treasury Regs. § 1.954-2(d).
40 Treasury Regs. § 1.881-3(b)(3)(ii)(B).
41 Treasury Regs. § 1.881-3(e), Example (17).
42 Treasury Regs. § 1.881-3(a)(2)(ii)(A).
43 Treasury Regs. § 1.881-3(a)(2)(ii)(B).
44 Treasury Regs. § 1.881-3(a)(2)(iii).
45 Treasury Regs. § 1.881-3(e), Example (6).
46 E.g., IES Industries, Inc. v. United States, 253 F.3d 350
(8th Cir. 2001).
47 See IRS Notice 2010-62, 2010-40 I.R.B. 111, in which
the IRS said that it would not apply sec. 7701(o) in situa-
tions in which the courts, prior to the enactment of the
statute, declined to apply the economic substance doc-
trine.
48 See Northern Indiana Public Service Co. v. Commis-
sioner, 115 F.3d 506, 512 (7th Cir. 1997), which, in declin-
ing to apply the substance over form doctrine,
distinguished Knetsch v. United States, 364 U.S. 361
(1960) and other cases that applied the economic sub-
stance doctrine to deny tax deductions for payments
made in transactions that neither changed the taxpayer’s
economic circumstances nor had a non-tax business pur-
pose.
49 The United States also has a statutory rule governing
the eligibility of payments to and from hybrid entities
(entities that are fiscally transparent under U.S. law but
subject to tax in their own right under the laws of the
country in which they are resident, or vice versa) for
treaty relief. Code, sec. 894(c). Regulations promulgated
under this statute provide that, in the absence of a spe-
cific treaty override, U.S.-source income paid to a treaty
country resident entity that is fiscally transparent under
U.S. rules is not treated as ‘‘derived by’’ a resident of the
treaty country: (1) unless the entity is not fiscally trans-
parent in the treaty country with respect to such income;
or (2) if the entity is fiscally transparent, except to the
extent that owners of interests in the entity that are resi-
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respect to such income. Treasury Regs. § 1.894-1(d). Al-
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income is ‘‘derived by’’ a treaty country resident and
therefore serves to limit the use of intermediaries to
obtain treaty benefits, the rules do not attempt to address
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relevant entity is the beneficial owner of the income in
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U.S.-treaty country double taxation arises with respect to
that income.
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national Tax Review. He has published numerous articles and contributed 
towards many books on PRC tax and investment, and regularly speaks at 
major international conferences on PRC tax and investment. He is admitted 
to the bar in California, USA and Hong Kong. He speaks English and Chinese 
(Mandarin).

Peng Tao * 
DLA Piper Hong Kong, PRC

Peng Tao is Of Counsel in DLA Piper’s Hong Kong office. He focuses his 
practice on PRC tax and transfer pricing, mergers and acquisitions, foreign 
direct investment, and general corporate and commercial issues in China 
and cross-border transactions. Before entering private practice, he worked 
for the Bureau of Legislative Affairs of the State Council of the People’s 
Republic of China from 1992 to 1997. His main responsibilities were to draft 
and review tax and banking laws and regulations that were applicable na-
tionwide.  He graduated from New York University with an LLM in Tax.

Alan Winston Granwell 
DLA Piper, Washington DC
Alan W. Granwell is a member of DLA Piper’s tax group, based in the Wash-
ington D.C. office. He has practiced in the area of international taxation for 
40 years. He represents multinational groups and high net worth individu-
als investing or conducting business in the United States and abroad. His 
practice focuses on matters involving tax planning and related compliance 
and tax controversies, and he maintains an active administrative practice 
representing clients before the US Internal Revenue Service and the US 
Treasury Department, and advising on tax legislation. From 1981 through 
1984, Mr Granwell was the International Tax Counsel and Director, Office of 
International Tax Affairs at the US Department of the Treasury.

DENMARK

Nikolaj Bjørnholm * 
Hannes Snellman, Copenhagen
Nikolaj Bjørnholm is a Copenhagen-based equity partner of Pan-Nordic law 
firm Hannes Snellman. He concentrates his practice in the area of corpo-
rate taxation, focusing on mergers, acquisitions, restructurings and inter-
national / EU taxation. He represents US, Danish and other multinational 
groups and high net worth individuals investing or conducting business in 
Denmark and abroad. He is an experienced tax litigator and has appeared 
before the Supreme Court more than 10 times since 2000. He is ranked as a 
leading tax lawyer in Chambers, Legal 500, Who’s Who Legal, Which Lawyer 
and Tax Directors Handbook among others. He is a member of the Interna-
tional Bar Association and was an officer of the Taxation Committee in 2009 
and 2010, the American Bar Association, IFA, the Danish Bar Association 
and the Danish Tax Lawyers’ Association. He is the author of several tax ar-
ticles and publications. He graduated from the University of Copenhagen in 
1991 (LLM) and the Copenhagen Business School in 1996 (Diploma in Eco-
nomics) and spent six months with the EU Commission (Directorate General 
IV (competition)) in 1991/1992. He was with Bech-Bruun from 1992-2010.

Christian Emmeluth * 
CPH LEX Advokater, Copenhagen
Christian Emmeluth obtained an LLBM from Copenhagen University in 1977 
and became a member of the Danish Bar Association in 1980. During 1980-
81, he studied at the New York University Institute of Comparative Law and 
obtained the degree of Master of Comparative Jurisprudence. Having prac-
ticed Danish law in London for a period of four years, he is now based in 
Copenhagen.

FRANCE

Stéphane Gelin * 
CMS Bureau Francis Lefebvre, Paris
Stéphane Gelin is an attorney, tax partner with CMS Bureau Francis Lefe-
bvre, member of the CMS Alliance. He specialises in international tax and 
transfer pricing.

Thierry Pons * 
FIDAL, Paris
Thierry Pons is a partner with FIDAL in Paris. He is an expert in French and 
international taxation. His practice covers all tax issues, including litiga-
tion, mainly in the banking, finance and capital market industries, concern-
ing both corporate and indirect taxes. He has wide experience in advising 
corporate clients on international tax issues.

Frédéric Roux 
CMS Bureau Francis Lefebvre
Frédéric Roux is a tax lawyer and member of the International Tax team of 
CMS Bureau Francis Lefebvre, Paris.

GERMANY

Dr. Jörg-Dietrich Kramer * 
Bruhl
Dr. Jörg-Dietrich Kramer studied law in Freiburg (Breisgau), Aix-en-
Provence, Gottingen, and Cambridge (Massachusetts). He passed his two 
legal state examinations in 1963 and 1969 in Lower Saxony and took his 
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L.L.M. Degree (Harvard) in 1965 and his Dr.Jur. Degree (Göttingen) in 1967. 
He was an attorney in Stuttgart in 1970-71 and during 1972-77 he was 
with the Berlin tax administration. From 1997 until his retirement in 2003 
he was on the staff of the Federal Academy of Finance, where he became 
vice-president in 1986. He has continued to lecture at the academy since 
his retirement. He was also a lecturer in tax law at the University of Giessen 
from 1984 to 1991. He is the commentator of the Foreign Relations Tax Act 
(Außensteuergesetz) in Lippross, BasiskommentarSteuerrecht, and of the 
German tax treaties with France, Morocco and Tunisia in Debatin/Wasser-
meyer, DBA. He maintains a small private practice as a legal counsel.

Dr. Rosemarie Portner * 
Deloitte & Touche GmbH Wirtschaftsprüfungsgesellschaft, Düsseldorf

Before joining private practice as a lawyer and tax adviser in 1993, Dr. 
Rosemarie Portner, LLM, worked as a civil servant for several State and 
Federal tax authorities, including in the Tax Counsel International’s office of 
the Federal Ministry of Finance. Her areas of practice are employee benefits 
and pensions with a focus on cross-border transactions, and international 
taxation (at the time she worked as a civil servant she was member of the 
German delegation which negotiated the German/US Treaty of 1989). She is 
member of the Practice Counsel of New York University’s International Tax 
Programme and a frequent writer and lecturer in her practice area.

INDIA 

Kanwal Gupta * 
Deloitte Haskins & Sells, Mumbai

Kanwal Gupta is a director in Deloitte’s Mumbai office . He is a member 
of the Institute of Chartered Accountants of India and has experience in 
cross-border tax issues and investment structuring including mergers and 
acquisitions. He is engaged in the tax knowledge management and litiga-
tion practice of the firm and advises clients on various tax and regulatory 
matters.

Jayesh Thakur * 
PricewaterhouseCoopers Pvt. Ltd., Mumbai

Jayesh Thakur is a fellow of the Institute of Chartered Accountants of In-
dia (ICAI) with post qualification experience of more than 20 years. He is 
an associate director with PricewaterhouseCoopers Pvt. Ltd., heading the 
knowledge management function at PwC Tax & Regulatory Services. He 
is a commerce graduate of Mumbai University and holds a Diploma in In-
formation System Audit (DISA) from the ICAI. He is a frequent speaker at 
seminars in India, has presented several papers on tax-related subjects 
and authored books on tax subjects for the Bombay Chartered Accountants’ 
Society (BCAS) and the Chamber of Tax Consultants (CTC).

K Venkatachalam 
PricewaterhouseCoopers Pvt. Ltd, Chennai

Venkat is an Executive Director in the Tax and Regulatory Services Practice 
based in Chennai.  He has consulting experience across industries and a 
spectrum of Corporate tax, Foreign Investment into India, Exchange Control 
and Corporate laws. He has advised several large Indian and multinational 
corporate groups on various aspects of domestic and cross border taxa-
tion, Tax Treaty interpretation and litigation. He is an alumnus of the  PwC 
leadership programme at Genesis Park Washington D.C, USA.  He holds a 
Bachelor of Commerce, University of Delhi (1983), a Bachelor of Law (Gen-
eral), University of Pune (1986); is a Chartered Accountant, The Institute of 
Chartered Accountants of India (1988) and an Information systems auditor, 
the Institute of Chartered Accountants of India (2003)

Dinesh Khator 
PricewaterhouseCoopers Pvt. Ltd, Pune

Dinesh is a Senior Manager in the Tax and Regulatory Services Practice 
based in Pune. Dinesh is a qualified Chartered Accountant and has over 10 
years of consulting experience across industries in the areas of Corporate 
tax, Foreign Investment into India, Exchange Control and Corporate laws. 
He has advised several large Indian and multinational corporate groups 
on various aspects of domestic and cross border taxation, Tax Treaty in-
terpretation and litigation. He holds a Bachelor of Commerce, University 
of Rajasthan (1999), is a credentialled Company Secretary, The Institute 

of Company Secretaries of India (2000) and a Chartered Accountant, The 
Institute of Chartered Accountants of India (2002).

IRELAND

Peter Maher * 
A&L Goodbody, Dublin

Peter Maher is a partner with A&L Goodbody and is head of the firm’s Tax 
Department. He qualified as an Irish solicitor in 1990 and became a partner 
with the firm in 1998. He represents clients in every aspect of tax work, with 
particular emphasis on inbound investment, cross border financings and 
structuring, capital market transactions and US multinational tax planning 
and business restructurings. He is regularly listed as a leading adviser in 
Euromoney’s Guide to the World’s Leading Tax Lawyers, The Legal 500, Who’s 
Who of International Tax Lawyers, Chambers Global and PLC Which Lawyer. 
He is a former co-chair of the Taxes Committee of the International Bar 
Association and of the Irish Chapter of IFA. He is currently a member of the 
Tax Committee of the American Chamber of Commerce in Ireland.

Joan O’Connor * 
Deloitte, Dublin

Joan O’Connor is an international tax partner with Deloitte in Dublin.

ITALY

Dr. Carlo Galli * 
Clifford Chance, Milan

Carlo Galli is a partner at Clifford Chance in Milan. He specialises in Italian 
tax law, including M&A, structured finance and capital markets.

Giovanni Rolle * 
WTS R&A Studio Tributario Associato, Member of WTS Alliance, 
Turin – Milan

Giovanni Rolle is a partner of R&A Studio Tributario Associato, a member 
of WTS Alliance. He is a chartered accountant who has long focused exclu-
sively on international and EU tax, corporate reorganisation and transfer 
pricing, and thus has significant experience in international tax planning, 
cross-border restructuring, and supply chain projects for both Italian and 
foreign multinationals. He is a member of IFA, of the Executive Committee of 
the Chartered Institute of Taxation – European Branch, and of the Interna-
tional Tax Technical Committee of Bocconi University, Milan. A regular con-
tributor to Italian and foreign tax law journals, he is also a frequent lecturer 
in the field of international, comparative, and European Community tax law.

JAPAN

Yuko Miyazaki * 
Nagashima Ohno and Tsunematsu, Tokyo

Yuko Miyazaki is a partner of Nagashima Ohno & Tsunematsu, a law firm 
in Tokyo, Japan. She holds an LLB degree from the University of Tokyo and 
an LLM degree from Harvard Law School. She was admitted to the Japanese 
Bar in 1979, and is a member of the Dai-ichi Tokyo Bar Association and IFA.

Eiichiro Nakatani * 
Anderson Mōri & Tomotsune, Tokyo

Eiichiro Nakatani is a partner of Anderson Mōri & Tomotsune, a law firm in 
Tokyo. He holds an LLB degree from the University of Tokyo and was admit-
ted to the Japanese Bar in 1984. He is a member of the Dai-ichi Tokyo Bar 
Association and IFA.

Akira Tanaka 
Anderson Mōri & Tomotsune

Akira Tanaka is an associate of Anderson Mōri & Tomotsune. He holds an 
LL.B. degree from the University of Tokyo. He was admitted to the Japanese 
Bar in 2008. Mr. Tanaka is a member of the Daini Tokyo Bar Association.
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Terri Grosselin * 
Ernst & Young LLP, Miami, Florida

Terri Grosselin is a director in Ernst & Young 

 

 
 

 

 based in their Am-
sterdam office. He graduated in tax law and notarial law at the University 
of Leiden and has a post-graduate degree in European tax law from the 
European Fiscal Studies Institute, Rotterdam. He has been practicing Dutch 
and international tax law since 1996 with Loyens & Loeff, concentrating 
on corporate and international taxation. He advises domestic businesses 
and multinationals on setting up and maintaining domestic structures and 
international inbound and outbound structures, mergers and acquisitions, 
group reorganisations and joint ventures. He also advises businesses in 
the structuring of international activities in the oil and gas industry. He is 
a contributing author to a Dutch weekly professional journal on topical tax 
matters and teaches tax law for the law firm school.

Maarten J. C. Merkus * 
KPMG Meijburg & Co., Amsterdam

Maarten J. C. Merkus is a tax partner at KPMG Meijburg & Co, Amsterdam. 
He graduated in civil law and tax law at the University of Leiden, and has 
a European tax law degree from the European Fiscal Studies Institute, Rot-
terdam. Since joining KPMG Meijburg & Co., he has practiced in the area 
of international taxation with a focus on M&A /corporate reorganisations 
and the real estate sector. He regularly advises on the structuring of cross 
border real estate investments and the establishment of real estate invest-
ment funds. Among his clients are Dutch, Japanese, UK and US (quoted) 
property investment groups as well as large privately held Spanish and 
Swedish property investment groups. He also taught commercial law at the 
University of Leiden.

SPAIN 

Luis F. Briones * 
Baker & McKenzie Madrid SLP

Luis Briones is a tax partner with Baker & McKenzie, Madrid. He obtained a 
degree in law from Deusto University, Bilbao, Spain in 1976. He also holds a 
degree in business sciences from ICAI-ICADE (Madrid, Spain) and has com-
pleted the Master of Laws and the International Tax Programme at Harvard 
University. His previous professional posts in Spain include inspector of 
finances at the Ministry of Finance, and executive adviser for International 
Tax Affairs to the Secretary of State. He has been a member of the Taxpayer 
Defence Council (Ministry of Economy and Finance). A professor since 1981 
at several public and private institutions, he has written numerous articles 
and addressed the subject of taxation at various seminars.

Eduardo Martínez-Matosas * 
Gómez-Acebo & Pombo SLP, Barcelona

Eduardo Martínez-Matosas is an attorney at Gómez-Acebo & Pombo, Bar-
celona. He obtained a Law Degree from ESADE and a master of Business 
Law (Taxation) from ESADE. He advises multinational, venture capital and 
private equity entities on their acquisitions, investments, divestitures or 
restructurings in Spain and abroad. He has wide experience in LBO and 
MBO transactions, his areas of expertise are international and EU tax, in-
ternational mergers and acquisitions, cross border investments and M&A, 
financing and joint ventures, international corporate restructurings, trans-
fer pricing, optimisation of multinational’s global tax burden, tax contro-
versy and litigation, and private equity. He is a frequent speaker for the 
IBA and other international forums and conferences, and regularly writes 
articles in specialised law journals and in major Spanish newspapers. He 
is a recommended tax lawyer by several International law directories and 
considered to be one of the key tax lawyers in Spain by Who’s Who Legal. He 
is also a member of the tax advisory committee of the American Chamber 
of Commerce in Spain. He has taught international taxation for the LLM 
in International Law at the Superior Institute of Law and Economy (ISDE).
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LLP’s Latin America Business 
Center in Miami. She transferred to Miami after working for three years in 
the New York office and five years in the Mexico City office of another Big 
Four professional services firm. She has been named one of the leading 
Latin American tax advisors in International Tax Review’s annual survey of 
Latin American advisors. Since graduating magna cum laude from West Vir-
ginia University, she has more than 15 years of advisory services in financial 
and strategic acquisitions and dispositions, particularly in the Latin Amer-
ica markets. She co-authored Tax Management Portfolio — Doing Business 
in Mexico, and is a frequent contributor to Tax Notes International and other 
major tax publications. She is fluent in both English and Spanish.

José Carlos Silva * 
Chevez, Ruiz, Zamarripa y Cia., S.C., Mexico City

José Carlos Silva is a partner in Chevez, Ruiz, Zamarripa y Cia., S.C., a tax 
firm based in Mexico. He is a graduate of the Instituto Tecnológico Autóno-
mo de México (ITAM) where he obtained his degree in Public Accounting in 
1990. He has taken graduate Diploma courses at ITAM in business law and 
international taxation. He has been a member of the faculty at the School 
of Administration and Finance of the Universidad Panamericana. He is the 
author of numerous articles on taxation, including the General Report on the 
IFA’s 2011 Paris Congress “Cross-Border Business Restructuring” published 
in Cahiers de Droit Fiscal International. He sits on the Board of Directors 
and is a member of the Executive Committee of IFA, Grupo Mexicano, A.C., 
an organisation composed of Mexican experts in international taxation, the 
Mexican Branch of the International Fiscal Association. He presided over 
the Mexican Branch from 2002-2006 and has spoken at several IFA Annual 
Congresses. He is a member of the Nominations Committee of IFA.

Enrique Ramirez Figueroa 
Chevez, Ruiz, Zamarripa y Cia., S.C., Mexico City

Enrique Ramirez Figueroa is a partner with Chevez, Ruiz, Zamarripa y Cía, 
S.C. He obtained his degree in Law from the Universidad Panamericana (UP)
(1991). His primary professional experience is as a tax litigation attorney, 
having litigated several cases in representing the largest companies in the 
country over the past 15 years. He was a member of the Tax Committee of 
the Mexican College of Public Accountants, A.C. He is a member of the Com-
mittee on Public Finance and Tax Law of the Mexican Bar Association-Col-
lege of Attorneys at Law. Mr Ramirez has been chairperson on the subjects 
of tax law and procedural tax law at the Law School of the Universidad 
Panamericana, as well as on the subjects of Tax Law I and Tax Law II at 
the Center for Economic Research and Teaching. He is a member of the 
Committee of Tax Studies of the Mexican Institute of Finance Executives, 
A.C. acting as President from 2009 through 2011.  Mr. Ramirez also writes 
and publishes frequently and regularly on aspects of tax law, and is a fre-
quent speaker at forums organised by the Mexican Bar Association-College 
of Attorneys at Law, by the College of Public Accountants of Mexico and by 
the International Fiscal Association. He has been repeatedly recognised in 
various magazines, including “Chamber Global (The World´s Leading Law-
yers for Business)”, “Chambers Latinoamerica (Latin America´s Leading 
Lawyers for Business)”, “Latin Lawyer 250 Latin America´s leading business 
law firms”, and “PLC Which lawyer?”.

Layda Carcamo Sabido 
Chevez, Ruiz, Zamarripa y Cia., S.C., Mexico City

Layda Carcamo Sabido is a tax consultant at Chevez,  Ruiz, Zamarripa y Cía, 
S.C., where she has worked since 1990.  She earned her CPA from Instituto 
Tecnologico Autónomo de México (ITAM) in 1990 and has done post-gradu-
ate programs in Busisiness Law and International Taxation. She has taught 
and lectured at the ITAM for over 20 years, has been a guest speaker in vari-
ous national and international forums, and has published several articles in 
magazines specialising in Mexican and/or international tax. She has been a 
member of the Mexican Academy of Tax Studies since 1999, and a member 
of the Mexican Institution of CPAs.

THE NETHERLANDS 

Martijn Juddu * 
Loyens & Loeff, Amsterdam

Martijn Juddu is a senior associate at Loyens & Loeff
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SWITZERLAND

Walter H. Boss * 
Poledna Boss Kurer AG, Zürich
Walter H. Boss is a graduate of the University of Bern and New York Uni-
versity School of Law with a Master of Laws (Tax) Degree. He was admitted 
to the bar in 1980. Until 1984 he served in the Federal Tax Administration 
(International Tax Law Division) as legal counsel; he was also a delegate at 
the OECD Committee on Fiscal Affairs. He was then an international tax at-
torney with major firms in Lugano and Zürich. In 1988, he became a partner 
at Ernst & Young’s International Services Office in New York. After having 
joined a major law firm in Zürich in 1991, he headed the tax and corporate 
department of another well-known firm in Zürich from 2001 to 2008. On July 
1, 2008 he became one of the founding partners the law firm Poledna Boss 
Kurer AG, Zürich, where he is the head of the tax and corporate department.

Dr. Silvia Zimmermann * 
Pestalozzi Rechtsanwälte AG, Zürich
Silvia Zimmermann is a partner and member of Pestalozzi’s Tax and Private 
Clients group in Zürich. Her practice area is tax law, mainly international 
taxation; inbound and outbound tax planning for multinationals, as well as 
for individuals; tax issues relating to reorganisations, mergers and acqui-
sitions, financial structuring and the taxation of financial instruments. She 
graduated from the University of Zürich in 1976 and was admitted to the 
bar in Switzerland in 1978. In 1980, she earned a doctorate in law from the 
University of Zürich. In 1981-82, she held a scholarship at the International 
Law Institute of Georgetown University Law Center, studying at Georgetown 
University, where she obtained an LL.M. degree. She is chair of the tax group 
of the Zürich Bar Association, and chair or a member of other tax groups; 
a board member of some local companies which are members of foreign 
multinational groups; a member of the Swiss Bar Association, the Interna-
tional Bar Association, IFA, and the American Bar Association. She is fluent 
in German, English and French.

Stefanie Monge 
Poledna Boss Kurer AG, Lugano
Stefanie M. Monge is a graduate of the University of Zürich (1998) and the 
University of Michigan Law School with a Master of Laws Degree (2004). 
Mrs. Monge was admitted to the Zürich bar in 2001 and the New York bar 
in 2005. From 1998 until 1999 she served as a judicial clerk with the Dis-
trict Court of Uster (ZH). She then was a legal trainee and associate with 
a Zürich law firm. In 2004 she joined Greenberg Traurig, LLP, Chicago, as a 
law clerk. From 2005 to 2008 she was part of the corporate and tax depart-
ment of a well-known law firm in Zürich. On July 1, 2008, she joined the law 
firm Poledna Boss Kurer AG as an international tax attorney.

UNITED KINGDOM 

Liesl Fichardt * 
Berwin Leighton Paisner LLP, London
Liesl Fichardt is a partner in Berwin Leighton Paisner LLP, practicing from 
their London office. She advises on all areas of international tax including 
the EU treaty, double taxation conventions and EC directives in relation to 
direct tax and VAT. She has extensive experience in contentious tax matters 
and tax litigation in the Tribunal, the High Court and the Court of Appeal, 
the Supreme Court and the European Court of Justice. She advises multi-na-
tionals, corporates and high net worth individuals on contentious issues 

relating to corporation tax, income tax and VAT. She is dual qualified as So-
licitor and Solicitor-Advocate (England and Wales). She previously acted as 
a Judge in the High Court of South Africa and is qualified in that country as 
a Barrister. She is honorary secretary of the British branch of IFA and sits on 
the International Taxes Committee of the Law Society of England and Wales.

James Ross * 
McDermott, Will & Emery UK LLP, London

James Ross is a partner in the law firm of McDermott Will & Emery UK LLP, 
based in its London office. His practice focuses on a broad range of interna-
tional and domestic corporate/commercial tax issues, including corporate 
restructuring, transfer pricing and thin capitalisation, double tax treaty 
issues, corporate and structured finance projects, mergers and acquisitions 
and management buyouts. He is a graduate of Jesus College, Oxford and the 
College of Law, London.

UNITED STATES 

Patricia R. Lesser * 
Buchanan Ingersoll & Rooney PC, Washington, D.C.

Patricia R. Lesser is associated with the Washington, D.C. office of the 
law firm Buchanan Ingersoll & Rooney PC. She holds a licence en droit, a 
maitrise en droit, a DESS in European Community Law from the University 
of Paris, and an MCL from the George Washington University in Washington, 
D.C. She is a member of the District of Columbia Bar.

Herman B. Bouma * 
Buchanan Ingersoll & Rooney PC, Washington, D.C.

Herman B. Bouma is Counsel with the Washington, D.C. office of Buchanan 
Ingersoll & Rooney PC. He has over 25 years’ experience in US taxation of in-
come earned in international operations, assisting major US companies and 
financial institutions with tax planning and analysis and advising on such 
matters as the structuring of billion-dollar international financial trans-
actions, the creditability of foreign taxes, Subpart F issues, transfer pric-
ing, and foreign acquisitions, reorganisations and restructurings. He was 
counsel to the taxpayer in Exxon Corporation v. Comr., 113 T.C. 338 (1999) 
(creditability of the UK Petroleum Revenue Tax under sections 901/903), and 
in The Coca-Cola Company v. Comr., 106 T.C. 1 (1996) (computation of com-
bined taxable income for a possession product under section 936). He began 
his legal career as an attorney-advisor in the IRS Office of Chief Counsel, 
Legislation and Regulations Division (International Branch) in Washington, 
D.C. He was the principal author of the final foreign tax credit regulations 
under sections 901/903, and participated in income tax treaty negotiations 
with Sweden, Denmark, and the Netherlands Antilles. He is a graduate of 
Calvin College and the University of Texas at Austin School of Law.

John P. Warner 
Buchanan Ingersoll & Rooney PC, Washington, D.C

John P. Warner is a member of Buchanan Ingersoll & Rooney PC based in 
Washington, D.C.  He is a graduate of the George Washington University 
in Washington, D.C. and of the University of California (Boalt Hall) School 
of Law at Berkeley.  He is a past Chair of the American Bar Association Tax 
Section Transfer Pricing Committee and was co-author of the BNA Portfolio 
887 TM, Transfer Pricing: The Code and the Regulations.

* Permanent Members
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------------------------------
Earn up to 14 CPE/CLE Credits for the Conference

Learn more about the agenda and register today at 
www.bna.com/global-transfer-conference/ 
and take advantage of early bird pricing
------------------------------

Global Transfer Pricing 
Conference
>>>>>>>>>>>>>>>>>>>>>>

Convening just days after the conclusion of the OECD’s Transfer Pricing 
Summit, the Bloomberg BNA and Baker & McKenzie Global Transfer Pricing 
Conference will draw together offi cials from the OECD and the governments of 
the US, United Kingdom, France, Germany, India, China and Russia, to address 
the most nettlesome transfer pricing issues of the day. They will be joined by the 
brightest transfer pricing minds in private practice.

This is your opportunity to discuss experiences, challenges and approaches with 
your peers – and obtain answers to your questions from senior government 
offi cials and some of the world’s top transfer pricing advisors. What makes the 
event special is its global focus. The Agenda includes coverage of: 

• The latest OECD and UN developments
• Transfer Pricing developments in emerging economies
• Challenges and opportunities associated with Advance Pricing Agreements
• The challenge of transfer pricing for loans, guarantees and other fi nancial 

transactions
• Global transfer pricing dispute resolution
• How to manage and survive global transfer pricing audits – and much more. 

There will also be an exclusive meeting of Bloomberg BNA’s Transfer Pricing 
Forum, where leading experts will provide comment and insight into international 
transfer pricing case law. 

A CRITICAL INVESTIGATION OF THE KEY 
TRANSFER PRICING ISSUES IMPACTING 
GLOBAL COMMERCE

March 11-12, 2013
The InterContinental Le Grand, Paris, France

The Bloomberg BNA and Baker & McKenzie

bna.com

9170 tp conf print ad - A4.indd   1 20-Nov-12   5:25:19 PM
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