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Letter from the
Editor
S ince the election of the new government in France, the country has

been under a spotlight, provoking interest towards its immediate and

long-term policies affecting multinational groups with a French pres-

ence. Guillaume Glon and Renaud Jouffroy from PwC and Landwell & Asso-

ciés reveal the main measures introduced through the recently published

Amended Finance Act for 2012, impacting such international groups.

Next, the members of the Structured Finance and Derivatives Group at

Matheson Ormsby Prentice elucidate the recent changes to the tax legislation

in Ireland, mainly attributing its popularity as a favoured destination for SPVs

to its tax and legal policies, which have remained flexible to market needs.

Although the recently introduced law on transfer pricing in Russia primar-

ily follows the OECD Guidelines, there are significant departures provoking

many controversies which have led the Finance Ministry to issue clarifica-

tions. Ruslan Vasutin and Ekaterina Kosheleva from DLA Piper highlight the

crucial changes and possible measures to be adopted in planning an effective

transfer pricing strategy. The next article by Terence Pay from Verfides contin-

ues with the tax planning theme, looking at efficient real estate investment

structures in the UK for foreign investors.

Next, Walter H. Boss and Andrea Scherrer of Poledna Boss Kurer AG ap-

prise us on the tax audit rules in Switzerland along with the appeals and inves-

tigations procedures, followed by Dmytro B. Ivanusa from Sayenko Kharenko,

who reveals the tax implications on transfers of Ukrainian properties between

non-residents.

In Brief this month unravels crucial developments from the Netherlands,

Poland, Spain, Slovakia and the UK. ECJ In Brief reports a ruling from the ECJ

on the VAT treatment of brokerage services in the case of DTZ Zadelhoff vof vs.

Staatssecretaris van Financiën and another decision holding aircraft supplies

as VAT-exempt in the cases of airlines operating international flights.

Lastly, VAT In Brief carries developments from Slovakia on its proposals to

curb VAT fraud, followed by a report on the prevailing VAT rate in the UK,

which is still below the EU average rate.

I welcome contributions in the form of articles or news reports and you

may contact me by email at jdialani@bna.com or by telephone at +44 (0) 20

78475807.
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Amended Finance
Act for 2012 includes
significant corporate
tax increases
Guillaume Glon and Renaud Jouffroy
PwC and Landwell & Associés, New York and Paris

The authors explain the main measures introduced by the French
Parliament through the Amended Finance Act, 2012, published
on August 17, impacting international companies having presence
in France in the form of subsidiaries or branches.

I. Introduction

O n July 31, 2012, the French Parliament
passed the second Amended Finance Act for
2012. The law has been subject to judicial

review by the French Constitutional Court and was
published on August 17, 2012. This article sum-
marises the measures introduced in the final version
of the law which affect US and international groups
with French operations or subsidiaries. Most mea-
sures require immediate attention since they apply to
current and ongoing financial years.

This second Amended Finance Act for 2012 also
contains some important tax measures affecting indi-
viduals, social security contributions or specific in-
dustries (e.g. financial institutions and oil companies)
which are not discussed in the article

II. New three percent tax on dividend distributions

Dividends and deemed dividends for tax purposes
paid on or after the publication of the law (i.e. August
17, 2012), by French and foreign entities subject to
corporate income tax (CIT), are subject to a new three
percent surtax. This surtax is borne by the company
making the distribution. It is not an expense of the
shareholders or the partners. This tax is not deduct-
ible for corporate tax purposes. The surtax applies to
all types of beneficiaries (corporations, individuals,
etc.) located in France or in any foreign jurisdiction
(including in the European Union). It also applies to
foreign companies subject to branch tax in France

(notably, companies carrying out an activity in France
through a permanent establishment). In this case, it is
assessed on the amount ‘‘which are not anymore at the
disposal of the French establishment’’. This last con-
cept is not defined in the law and will need clarifica-
tion.

The surtax does not apply in the following cases.

(i). Distributions made by companies or entities sub-
ject to corporate tax in France that meet the EU
’Small or Medium Enterprises’ criteria, i.e., com-
panies with less than 250 employees and with an
annual turnover of less than EUR 50m or a total
balance sheet of less than EUR 43m. Depending on
the ownership structure of the distributing com-
pany, these thresholds are either appreciated on a
stand-alone basis at the level of the distributing
company or by aggregating the data of the distrib-
uting company and those of controlling and / or
controlled entities.

(ii). Distributions made by companies or bodies quali-
fying as a collective investment scheme (OPCVM,
OPCI), a securitisation body, or any other qualify-
ing entities as referenced in the French Monetary
and Financial Code.

(iii). Distributions made between members of the
same French tax group (integration fiscale).

(iv). Distributions made to local mutual financial in-
stitutions under special conditions.

(v). Distributions made by a qualifying listed real
estate investment company to another listed real

Guillaume Glon
and Renaud
Jouffroy work for
PwC and Landwell
& Associés in New
York and Paris
respectively.
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estate company, subject to eligibility and owner-
ship requirements.

(vi). Dividends paid in the form of shares issued by the
payer are not in the scope of the three percent tax,
provided no share buy-back process is imple-
mented within one year of such distribution.

Special payment and filing rules for this three per-
cent tax apply with respect to distribution payments
made before September 1, 2012.

III. New restrictions on tax loss carry forwards

New restrictions on tax loss carry forwards have been
adopted.

A. Tightening the conditions to carry forward tax losses

Currently there is no limitation on the period of time
a company can carry forward tax losses. However, tax
losses can be restricted in case of a ’profound change
of activity’. The current statutes do not define this con-
cept which, to date, has been determined through case
law.

The new rules introduce objective criteria to qualify
a change of activity. These new criteria are signifi-
cantly more restrictive than the ones developed over
time by case law. Notably they include:
s undertaking of new activities triggering during the

fiscal year (FY) of the undertaking or the following
FY, an increase of more than 50 percent of: a) the
company’s gross income; or b) the average number
of employees plus the company’s gross assets; and

s the complete or partial termination or transfer, of
one or more activities triggering, during the FY of
the event or the following FY, a decrease of more
than 50 percent of: a) the company’s gross income;
or b) the average number of employees plus the
company’s gross assets.
In addition, even in the absence of change of activ-

ity, the new statute disallows tax loss carry forwards
upon disposal of the ‘production means’ necessary to
perform the business: a) over more than 12 months; or
b) when this disposal occurs before a disposal of the
majority of the company’s shares.

Finally, the new law introduces a new advance
ruling procedure to safeguard tax losses carried for-
ward when activity changes are either temporary or
essential to continue the activities and sustain jobs.

These changes apply to FYs ending on or after July
4, 2012.

B. Tightening the conditions for transferring tax losses
during mergers or similar transactions

The new law introduces additional conditions for ob-
taining a ruling on tax loss transfers between two
companies in a merger or partial business transfer.

Currently, French tax authorities cannot normally
deny a ruling when the merger is justified by sound
economic and business reasons.

Under the new rules, tax losses can be transferred
only if the absorbing company carries on the activity
received from the absorbed company for at least three
years. This implies that: a) there is no significant re-
duction in the number of employees, customers and
assets; and b) the nature and volume of activity re-
mains stable.

In addition, the absorbed company has to demon-
strate that the activity that generated the tax losses
has not changed significantly after the creation of the

tax losses (no significant reduction in the number of
employees, customers, and assets; also, the nature
and volume of activity should remain stable).

The new law also confirms a practical approach by
the French tax authorities who, to date, consistently
have refused to grant rulings when the absorbed com-
pany was a holding company.

These new conditions will apply to FYs closed any-
time after July 4, 2012.

IV. Controlled Foreign Company rules

The new law amends French Controlled Foreign Com-
pany (CFC) rules such that the burden of proof shifts
from the tax authorities to the taxpayer. Under the
current law, the French tax authorities bear the
burden for proving that an establishment or an entity
established outside the EU and directly or indirectly
controlled by a French company benefits from a ’privi-
leged tax regime’. Similarly, the French tax authorities
must also demonstrate either that the CFC does not
carry out an actual commercial or industrial activity
in its country of establishment or that a certain per-
centage of the CFC’s income is passive or income from
intra-group services. In any case, the French entity
can overcome CFC taxation if it establishes that avoid-
ing French tax is not the main benefit of locating the
operations in that territory.

In order to enhance the efficiency of the French CFC
rules to combat tax avoidance, the new law reverses
the burden of proof. French companies with an estab-
lishment outside of the EU or controlling directly or
indirectly an entity established outside of the EU have
to demonstrate that the purpose and the benefit of
having this establishment or this subsidiary is mainly
non-tax. The benefit is deemed mainly non-tax when
the foreign establishment or entity effectively and pri-
marily performs an industrial or commercial activity
in its jurisdiction of establishment or seat of incorpo-
ration.

As a result of this new provision, the previous CFC
tests based on percentages of passive and intra-group
services income do not apply anymore.

For EU establishments and subsidiaries, the regime
remains unchanged: French CFC rules do not apply
unless the structure is an artificial scheme whose pur-
pose is to overcome French tax rules. The burden of
proof is normally on the French tax authorities.

This provision applies to FYs ending on or after De-
cember 31, 2012.

V. Non-deductibility of financial waivers of debt or
subsidies

The new law provides that financial waivers of debt or
subsidies provided by a French company are disal-
lowed for CIT purposes. However, waivers of debt and
subsidies granted as part of commercial relationships,
subject to certain conditions, remain tax deductible.

A new exception allows a tax deduction for waivers
of debt granted for financial reasons specifically in the
case of receivership court proceedings and media-
tions. In these situations, the waiver of debt is only tax
deductible up to the negative equity of the beneficiary
and, above that amount, up to the interest held by the
other shareholders.

These changes apply to FYs ending on or after July
4, 2012 and thus may affect debt waivers already
made during the current tax year.
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VI. Non-deductibility of short-term losses on
certain newly issued shares

The new law introduces a measure that denies a capi-
tal loss deduction for a share disposal occurring less
than two years after their issuance when, at the time
of their issuance, the fair market value of the shares
was lower than their accounting value. This is notably
the case when the said shares had been issued in con-
sideration for a contribution to a company with a
negative net equity. The portion of the capital loss that
is denied is equal to the difference between the fair
market value of the shares at the time of their issuance
and their value for accounting purposes at the same
date. This measure is intended to avoid situations
where a pre-sale equity contribution is not taxable at
the recipient’s level while the capital loss resulting
from the share disposal is deductible at the sharehold-
er’s level. These changes apply to FYs ending on or
after July 4, 2012.

VII. Financial Transactions Tax

Introduced in March 2012 as part of the first amend-
ment to the 2012 Budget, the Financial Transaction
Tax applies to the acquisition of equity securities
issued by a French listed company whose market
capitalisation exceeds EUR one billion. The rate of tax
was initially set at 0.1 percent, but the new law has in-
creased it to 0.2 percent. The financial tax is appli-
cable to transactions carried out or on after August 1,
2012.

VIII. Other measures impacting international
groups

A. Advance payment of the exceptional five percent
corporate tax surcharge

The fourth Amended Finance Bill for 2011 created a
temporary and exceptional CIT surcharge of five per-
cent of the gross CIT liability (before utilising any
available tax credits) of companies that have a turn-
over (gross income) in excess of EUR 250m. This
surtax, in addition to the existing 3.33 percent sur-
charge, results in an effective French CIT rate of 36.10
percent.

Under current law, the surtax is due at the same
time as the CIT liability. For companies with a FY
ending on December 31, 2012, this surcharge is nor-
mally due by April 15, 2013. In order to accelerate the
’cash benefit’ of this surtax for the French treasury, the
new law creates an advance payment mechanism, so
that it will be paid when large companies pay their
fourth CIT installment, i.e., by December 15, 2012.

B. Anti-abuse with respect to divestment schemes

The new law targets abusive divestment schemes in-
volving the merger of a subsidiary into its parent
(under the tax deferral regime) within two years fol-
lowing its acquisition.

The new rule disallows the portion of the short-term
capital loss equal to the dividends distributed tax-free
by the absorbed entity since its acquisition. This pro-
vision applies to FYs closed on and after July 4, 2012.

C. Repeal of withholding tax on French-source dividends
paid to qualifying collective investment schemes

In order to address the consequences of the European
Court of Justice (ECJ) judgment of May 10, 2012 in
the Santander case, under which the withholding tax
applied to dividends paid to qualifying Collective In-
vestment schemes (OPCVM) situated in other EU
states was ruled to be contrary to EU Law, the provi-
sion has been removed so that the exemption which
previously applied to such French OPCVM is extended
to EU qualifying collective investment schemes and to
non-EU qualifying collective investment schemes pro-
vided they are established in a jurisdiction that has a
tax treaty with France against fraud and tax evasion.

In order to qualify, foreign collective investment
schemes must operate under conditions similar to
those applicable under French law.

This exemption applies to income distributed on or
after August 10, 2012, date of the publication of the
law

D. Repeal of the enacted VAT rate increase

In March 2012, under Nicolas Sarkozy’s government,
the parliament adopted a first Amended Finance Bill
for 2012 providing for a VAT rate increase from 19.6
percent to 21.2 percent. This increase was supposed to
enter into force on October 1, 2012.

The new law eliminates this increase. As a result the
standard VAT rate remains 19.6 percent.

E. The new law doubles the tax on systemic risks due by
certain financial institutions

This tax is due on systemic risks of financial institu-
tions with compulsory equity funds of at least EUR
500m. The new law provides for the payment of an ad-
ditional contribution equal to the amount of tax on
systemic risks already paid on April 30, 2012. This ad-
ditional tax is due and payable on August 30, 2012. In
addition, effective January 1, 2013, the tax rate on sys-
temic risks will increase from 0.25 percent to 0.50 per-
cent.

F. Increase in employer and employee social
contributions on stock options and restricted stock

The social contribution due by the employer in rela-
tion to stock options and restricted stocks has been in-
creased from 14 percent to 30 percent. The changes to
the employer social contribution apply to options and
stocks granted on or after July 11, 2012. The social
contribution due by the employees has also increased
from 8 percent to 10 percent.

IX. Conclusion

International groups with operations or subsidiaries
in France should carefully review the potential impact
of these new measures, including the impacts on em-
ployees’ profit sharing and deferred taxed assets.
Guillaume Glon is a partner on secondment in PwC in their
New York office and may be reached by email at
g.glon@us.pwc.com or by telephone at + 1 646 471 8240.
Renaud Jouffroy is Partner in Landwell & Associés France in
their Paris office and may be contacted by email at
renaud.jouffroy@fr.landwellglobal.com or by
telephone at +33 1 56-57-42-29.
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Ireland: The SPV
jurisdiction of choice
for structured
finance transactions
Matheson Ormsby Prentice, Dublin

Ireland is a popular destination for special purpose vehicles and
the authors underline the factors contributing to the country’s
position as the most favoured jurisdiction, mainly its tax and legal
policies, which have constantly responded to the market demands
from time to time. This article summarises the recent changes to
Ireland’s tax legislation and the added benefits of using an Irish
SPV.

I. Introduction

I n recent years Ireland has become the jurisdic-
tion of choice for the establishment of special
purpose vehicles (SPVs) for ABS, CAT bond,

CDO, CLO, CMBS, commercial paper, distressed debt,
LPN, MTN, repackaging, RMBS, securitisation, US
life settlements, and other structured finance transac-
tions. As the market has become more sophisticated,
Ireland as a jurisdiction has constantly responded, in
terms of its legal and tax framework, in order to con-
tinue to position itself as the location of choice for
SPVs. Most recently, Ireland extended the category of
assets that may be held by SPVs to include commodi-
ties and plant and machinery, such as aircraft and
other chattels. Irish SPVs are also used in conjunction
with Irish regulated funds in dual fund/SPV struc-
tures. The benefits of using an Irish SPV are set out
below.

II. Onshore status

Ireland is a member of the European Union (EU) and
also of the Organisation for Economic Co-operation
and Development (OECD). In the current environ-
ment many originators and arrangers prefer not to

use offshore entities in their transaction structures. In
fact, many investors in structured finance transac-
tions only invest in notes issued by SPVs located in EU
or OECD member countries.

III. Taxation

Ireland is not a tax haven. It is an onshore EU tax ju-
risdiction and in coming to Ireland, parties must deal
with the Irish tax position and must ensure, through
careful planning and advice, that the tax analysis re-
quired is achieved. It is critical in any structured fi-
nance transaction to minimise any liability of
taxation, arising to either the SPV or the noteholders.

IV. SPV taxation

Irish tax legislation (Section 110 of the Taxes Consoli-
dation Act, 1997) provides for special treatment in re-
lation to qualifying SPVs. A qualifying SPV must be
resident in Ireland for tax purposes. It must acquire fi-
nancial assets or enter into swaps or other legally en-
forceable financial arrangements (as per the list
below) with a market value of at least EUR

This article is
authored by the
members of the
Structured Finance
and Derivatives
Group at Matheson
Ormsby Prentice in
Dublin.
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10,000,000, although this financial requirement only
applies to the first transaction entered into by the SPV.

The SPV may acquire, hold, manage or enter into
any of the following financial arrangements (either di-
rectly or indirectly, for example, through a partner-
ship):
s shares, bonds and other securities;
s futures, options, swaps, derivatives and similar in-

struments;
s invoices and all types of receivables;
s obligations evidencing debt (including loans and

deposits);
s leases and loan and lease portfolios;
s hire purchase contracts;
s acceptance credits and all other documents of title

relating to the movement of goods;
s bills of exchange, commercial paper, promissory

notes and all other kinds of negotiable or transfer-
able instruments;

s carbon offsets;
s contracts for insurance and contracts for reinsur-

ance;
s commodities which are dealt in on a recognised

commodity exchange; and
s plant and machinery.

Profits arising from the activities of a qualifying
SPV are chargeable to corporation tax as if the SPV
was a trading company. This is very important as it en-
sures that a tax deduction is available in respect of any
interest expense incurred by the SPV. Through proper
and careful planning, the position can be achieved
such that the SPV earns a minimal profit (there is no
specified minimum amount required by law) subject
to the corporation tax rate of 25 percent.

A combination of the treatment of the SPVs as simi-
lar to trading companies for the purpose of calculat-
ing their tax liability and the availability of an interest
deduction for payments of interest on notes (includ-
ing profit participating notes, subject to certain condi-
tions being satisfied) ensures that the SPV is both
profit neutral and tax neutral. It is also important to
note that although the SPV must notify the Irish Rev-
enue Commissioners (Revenue) of its existence, no
special rulings or authorisations are required in Ire-
land in order for the SPV to achieve this tax neutral
status.

V. Taxation of noteholders

A. Income tax

Where interest is paid by a qualifying SPV to any
person who is not resident in Ireland and who is re-
garded as being a resident of a relevant territory, then
there is a domestic exemption from Irish income tax
on the receipt of such interest. A relevant territory for
this purpose is a member state of the EU (other than
Ireland) or not being such a member state, a territory
with which Ireland has entered into a double tax
treaty that has the force of law or, on completion of
the necessary procedures, will have the force of law
and such double tax treaty contains an article dealing
with interest or income from debt claims.

Ireland currently is a party to 68 double tax treaties
and the Irish Revenue is very active in increasing the

number of treaties to which Ireland is a party. Ireland
has entered into double tax treaties with Albania, Ar-
menia, Australia, Austria, Bahrain, Belarus, Belgium,
Bosnia & Herzegovina, Bulgaria, Canada, Chile,
China, Croatia, Cyprus, Czech Republic, Denmark,
Estonia, Egypt, Finland, France, Georgia, Germany,
Greece, Hong Kong, Hungary, Iceland, India, Israel,
Italy, Japan, Korea (Rep. of), Kuwait, Latvia, Lithu-
ania, Luxembourg, Macedonia, Malaysia, Malta,
Mexico, Moldova, Montenegro, Morocco, the Nether-
lands, New Zealand, Norway, Pakistan, Panama,
Poland, Portugal, Qatar, Romania, Russia, Saudi
Arabia, Serbia, Singapore, Slovak Republic, Slovenia,
South Africa, Spain, Sweden, Switzerland, the Repub-
lic of Turkey, United Arab Emirates, United Kingdom,
USA, Uzbekistan, Vietnam and Zambia.

However, if this domestic exemption does not apply
due to the residence of the noteholder, there is a long
standing unpublished practice in Ireland, whereby no
action will be taken to pursue any liability to such
Irish tax in respect of persons who are regarded as not
being resident in Ireland, provided such persons are
not otherwise subject to tax in Ireland or do not seek
to obtain repayment of tax in respect of other taxed
income from Irish sources.

B. Withholding tax

In general, withholding tax (currently at the rate of 20
percent) must be deducted from interest payments
made by an Irish company. However, two major ex-
emptions from the charge to Irish interest withhold-
ing tax are provided under domestic legislation: the
‘‘quoted Eurobond’’ exemption and the ‘‘qualifying
person’’ exemption.

A quoted Eurobond is defined as ‘a security which is
issued by a company, is quoted on a recognised stock
exchange and carries a right to interest’. There is no
obligation to withhold tax on payments of interest on
quoted Eurobonds where the person by or through
whom the payment is made is not in Ireland or, if the
payment is made by or through a person in Ireland,
the quoted Eurobond is held in a recognised clearing
system or the person who is the beneficial owner of
the quoted Eurobond provides a declaration that they
are not resident in Ireland.

In addition, there is no obligation to withhold tax in
respect of interest payments made by a qualifying SPV
to any person who is not resident in Ireland and who
is regarded as being a resident of a relevant territory
(see above for details). In order to rely on this second
exemption from withholding tax it is necessary to be
able to identify the holders of the notes issued by the
SPV. Such identification can be managed by issuing
definitive registered notes with certain transfer re-
strictions.

Other exemptions from withholding tax are also
available, including an exemption for specific types of
notes with a maturity of less than two years known as
the ‘‘wholesale debt instrument’’ exemption. In gen-
eral, withholding tax does not apply to swap pay-
ments.
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VI. Other taxes – VAT and stamp duty

Other taxes of relevance to structured finance transac-
tions in Ireland include value added tax and stamp
duty.

In general, the activities of a qualifying SPV are
exempt activities for VAT purposes and therefore there
is no obligation on the SPV to charge VAT in respect of
its activities. The SPV is typically not in a position to
obtain a repayment of any VAT incurred by it in re-
spect of services received. No charge to Irish VAT
arises in respect of corporate administration services
supplied to a qualifying SPV. Further, it is notable in
relation to managed transactions that no charge to
Irish VAT arises in respect of collateral management
services supplied to a qualifying SPV.

In relation to stamp duty, as long as the SPV re-
mains a qualifying company within the meaning of
the relevant legislation, no Irish stamp duty will be
payable on either the issue or transfer of the notes,
provided that the finance raised by the issue of the
notes is used in the course of the business of the SPV.
There is no capital duty in Ireland.

VII. Double tax treaties

As discussed above, Ireland has entered into 68
double tax treaties with other countries and the terms
of the appropriate treaty can ensure that the income
in respect of the underlying assets acquired by the
SPV can be paid to it without any withholding or
other taxes. This can provide a significant advantage
for Ireland over the use of tax haven jurisdictions
where withholding tax can otherwise result in signifi-
cant tax leakage in the transaction. The number of tax
treaties to which Ireland is a party is increasing every
year. New agreements with Azerbaijan, Thailand, Tu-
nisia and Ukraine are in the course of negotiation or
approval.

VIII. Accounting treatment

In general, the taxable profits of a qualifying SPV will
follow the accounting treatment in accordance with
Irish GAAP rules as they existed as on December 31,
2004, unless the SPV elects otherwise.

IX. Offering of securities

Ireland implemented Directive 2003/71/EC of Novem-
ber 4, 2003 (’’the Prospectus Directive’’) on July 1,
2005 pursuant to the Prospectus (Directive 2003/71/
EC) Regulations 2005 (as amended by the Prospectus
(Directive 2003/71/EC) Amendment Regulations
2012) (’’the Prospectus Regulations’’). Pursuant to the
Prospectus Regulations, an Irish SPV will be obliged
to publish a prospectus if it wishes to offer its securi-
ties to the public in Ireland, subject to certain excep-
tions including for offers made to qualified investors
(as defined in the Prospectus Regulations), private
placements made to fewer than 150 persons (other
than qualified investors) and offers with a minimum
of total consideration per investor or specified de-
nomination per unit of at least EUR 100,000. Whether
or not the securities are publicly offered, the Prospec-
tus Regulations also require a prospectus to be pub-

lished if the securities are listed on the Main
Securities Market of the Irish Stock Exchange (ISE).

Prior to publication of a prospectus, the Irish SPV
must apply to the Central Bank of Ireland (the Central
Bank) for approval of the prospectus. Following the
approval of the prospectus by the Central Bank it
must be published by the Irish SPV and this can be
achieved by publication of the prospectus on the Cen-
tral Bank’s website, although other options are avail-
able. Once the prospectus has been approved by the
Central Bank it can avail of the ‘‘passport’’ provided to
issuers by the Prospectus Directive which means that
it must be accepted throughout the EU for public
offers and/or admission to trading on regulated mar-
kets.

X. Private limited company or PLC?

Historically, a public limited company (PLC) had to be
incorporated for the majority of structured finance
transactions where an Irish SPV issued securities, par-
ticularly where such securities were offered to anyone
other than a select number of sophisticated investors.
Following the enactment of the Irish Investment
Funds, Companies and Miscellaneous Provisions Act,
2006 which, inter alia, amended the Irish Companies
Acts, a private limited company can now be used for
most transactions.

The use of a private limited company rather than a
PLC has two principal advantages:
s a private company can be incorporated with a mini-

mum share capital of EUR 1, whereas a PLC must
have a minimum share capital of EUR 38,100. The
share capital of a PLC may however, be used to
defray costs incurred by the SPV in entering into
the transaction; and

s a private company can be incorporated in five work-
ing days (or less), while it usually takes two weeks
to have a PLC fully operational, as prior to entering
into any documentation or transacting any busi-
ness, a PLC must also hold a certificate of a public
company entitled to do business.
A private limited company can now be used where:

s the offering of securities is made only to ‘‘qualified
investors’’;

s the offer is made to less than 100 persons (not in-
cluding qualified investors); or

s the minimum subscription amount or the mini-
mum denomination of the securities is not less than
EUR 50,000.
If the offering of securities does not fall within one

of the above three categories, it will be necessary to in-
corporate a PLC, particularly for transactions that in-
volve large scale retail offers with low minimum
denominations.

XI. Listing

The ISE has extensive experience in the listing of spe-
cialist debt securities such as those issued by SPVs
and provides an efficient, effective and timely listing
service. The ISE has a maximum turnaround time of
three working days on the initial draft, followed by a
two working day turnaround on subsequent drafts.
The ISE is now recognised as having a leading posi-
tion in this market. Debt securities listed on a ‘‘recog-
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nised stock exchange’’ (such as the Main Securities
Market or the Global Exchange Market (which is not
a ‘‘regulated market’’ for the purposes of the Markets
in Financial Instruments Directive) of the ISE) can
avail of the quoted Eurobond exemption from with-
holding tax (see above for more detail).

XII. Conclusion

Ireland has a highly regarded regulatory regime and
has consistently introduced and refined its legislation
dealing with structured finance transactions. It is also
an onshore jurisdiction that is an EU Member State
and a member of the OECD. Ireland, like the US and
the UK, is a common law jurisdiction and has a large
double taxation treaty network with a domestic infra-
structure capable of implementing the most difficult
structured finance deals (such as experienced corpo-
rate administrators, lawyers, auditors etc) in a cost ef-
fective manner. All these factors now combine to
make Ireland the jurisdiction of choice for structured
finance SPVs.
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offices in London, New York and Palo Alto, Silicon Valley.
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Email: patrick.molloy@mop.ie Tel: +353 1 232 2259
Chris Quinn
Email: chris.quinn@mop.ie Tel: +353 1 232 2215
Anthony Walsh
Email: anthony.walsh@mop.ie Tel: +353 1 232 2269
Tara Doyle
Email: tara.doyle@mop.ie Tel: +353 1 232 2221
Gerry Thornton
Email: gerry.thornton@mop.ie Tel: +353 1 232 2664
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Comparison of the
new Russian transfer
pricing rules with
OECD Guidelines
Ruslan Vasutin and Ekaterina Kosheleva
DLA Piper, Russia

The recently introduced law on transfer pricing in Russia grants
greater power to the tax authorities to control prices. Although the
new rules primarily follow the OECD Guidelines, there are quite
significant departures and the Russian Ministry of Finance has,
pursuant to these changes and consequent controversies, issued
clarifications on the new law. The authors reveal the crucial
changes and possible measures to be adopted in planning
effective transfer pricing strategy.

I. Background

O n July 18, 2011 President Medvedev signed
into law, the long-awaited Transfer Pricing
Regulations (Law No. 227 – FZ, or the Law)

that came into effect from January 1, 2012. The new
rules substantially change the transfer pricing land-
scape in Russia, making it easier for the tax authori-
ties to control prices.

Although in many instances, the new rules resemble
the OECD Guidelines, there are quite a few differ-
ences that will impact the approach of multinational
groups to transfer pricing matters in Russia. Since the
adoption of the new transfer pricing rules, the Rus-
sian Ministry of Finance has issued its clarifications
addressing certain aspects and setting its point of view
on various controversial aspects of the new law. These
clarifications are important to keep in mind when pre-
paring the respective transfer pricing compliance and
defence strategy by Russian taxpayers.

II. Scope of controlled transactions

The new rules significantly reduce the scope of con-
trolled transactions primarily covering related-party
transactions and excluding barter, cross-border and
certain domestic transactions between non-related
parties. However, some independent party transac-
tions can still be controlled.

The control applies to commodity trade transac-
tions, transactions with foreign entities registered in
low-tax (‘‘offshore’’) jurisdictions, black-listed by the
Russian Ministry of Finance1 subject to a revenue cap
of RUB 60 million per year. It is important to note that
agency operations or operations through no-risk bear-
ing conduit companies interposed between related
companies will likewise be captured by the transfer
pricing rules.

The new Law explicitly targets transactions with
goods, work and services. Intellectual property and in-
terest loans are not directly addressed but according
to published official clarifications of the Russian Min-
istry of Finance, such transactions will be controlled

Ruslan Vasutin and
Ekaterina
Kosheleva work in
the tax department
of DLA Piper in
Russia.
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as well. This opinion was also expressed in unofficial
discussions. It is possible that the Law will be soon
amended to clearly capture IP and loan transactions.
Therefore, taxpayers should take steps in advance to
ensure that their intra-group licensing and finance
transactions are at arm’s length.

While cross-border intra-group transactions are
controlled regardless of their amount, intra-group
Russian transactions can only be controlled if they
exceed a RUB 3 billion cap (approximately USD 100
million)2 per annum. The method for the calculation
of the said caps is not sufficiently clear. While accord-
ing to the literal wording of the Law, the cap is to be
calculated with respect to transactions between the
taxpayer and one related party, the Russian Ministry
of Finance, in its recent clarifications, upheld another
position arguing that an aggregate amount of all
related-party transactions carried by the taxpayer in a
given year shall be summed up.

III. Transfer pricing methods

Similarly to the OECD Guidelines, new Russian trans-
fer pricing rules establish five transfer pricing meth-
ods:
s Comparable Uncontrolled Price (CUP);
s Resale Price method (RPM);
s Cost Plus method (CPM)
s Transactional Net Margin method (TNMM); and
s Profit Split method (PSM).

At the same time, the application and interpretation
of these methods is not sufficiently clear and may
differ from the methodology adopted in European
countries.

The new Russian rules proclaim a ‘‘best method’’
principle but allow for a combination of the above
methods. The hierarchy and logic in the application of
the transfer pricing methods is very similar to that of
the OECD Guidelines (the priority is given to CUP
method, then RPM and CPLM, further TNMM, and
Profit Split method has the lowest priority).

Although the provisions of the Law in its current
version are not sufficiently clear and in certain cases
the choice of a proper transfer pricing method could
be quite a challenging task.

For instance, cross-border supplies of goods to a
foreign group distributor that further resells these
goods to independent customers shall, in theory, be
controlled under the Resale Price method. However,
historically, this method has been rarely applied in
Russia to cross-border sales since the Russian tax au-
thorities did not have access to relevant data on for-
eign markets.

New rules further complicate the issue allowing ap-
plication of Cost Plus method to intra-group sales of
goods under long-term contracts (i.e. not necessarily
to manufactured goods as prescribed by OECD Guide-
lines).

IV. Comparability analysis

Performance of comparability analysis under the new
Russian transfer pricing rules basically follows OECD
standards. Similarly, it is necessary to consider such
factors such as characteristics of the property or ser-
vices, contractual terms, economic circumstances,

business strategies, and markets and also to conduct
functional analysis.

Both internal and external comparables are ac-
cepted but the former are preferred. That said, ac-
cording to recent clarifications by the Russian
Ministry of Finance, use of internal comparables,
where they are available in the hands of a Russian tax-
payer on transactions with third parties, is mandatory
and has the prevailing force.

The Russian Ministry of Finance explicitly stated
that internal comparables cannot be ignored by the
controlling tax authorities. The Law permits the use of
various informational sources including commercial
databases, data collected by various state authorities
and stock exchange prices. The Law does not directly
prohibit the use of foreign comparables nor does it es-
tablish a superior status of Russian comparables. At
the same time, according to verbal representations of
the Russian Ministry of Finance officials, domestic
(Russian) comparables are preferable to foreign ones
and the latter shall be only used as measures of last
resort. In these circumstances, an assessment of the
reliability of various data sources will still play an im-
portant role and will remain a point of particular con-
troversy.

Similar to the practice followed in many European
jurisdictions, the price of a controlled transaction is
considered at arm’s length if it falls within 25 percent
— 75 percent of the arm’s length range of prices or
margins of a comparable transaction. Adjustments
are only made if they result in an additional tax assess-
ment. The Law allows corresponding adjustments but
the respective procedures are not yet sufficiently de-
tailed to hamper the effective applications of the rules
in practice.

V. Administration of transfer pricing matters

To increase tax collections under the transfer pricing
rules, a special transfer pricing department has been
created. The Law also provides for special transfer
pricing audits that will be conducted separately from
regular tax audits. The novelties will inevitably com-
plicate compliance procedures and create additional
controversy between regular and transfer pricing
audits in case their results contradict or affect one an-
other. Importantly, the Russian Ministry of Finance
has clarified that although the local tax authorities
cannot audit the transfer pricing matters of a tax-
payer, they may nevertheless request the provision of
all documents as part of their regular tax audits, in-
cluding those relating to the transfer pricing position
of the company being audited. This interpretation of
the rules therefore makes it highly important to
ensure that appropriate compliance and documents
disclosure procedures are maintained in the Russian
companies. This should be done in order to avoid tax
issues that may arise from the accessed transfer pric-
ing documentation as a result of the local authorities
challenging the operations under general legal
grounds as different from those set by new transfer
pricing rules.

Another important aspect that the Law is silent on
is the co-operation between the Russian tax and cus-
toms authorities. Although the Law allows the first to
use the data of the latter, the application of the cus-
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toms authorities’ data for transfer pricing purposes is
questionable since customs statistics often ignore im-
portant details of the transactions and may include
both, related and non-related party transactions that
makes such data unsuitable for transfer pricing pur-
poses.

Currently, there is no co-operation between the Rus-
sian customs and tax authorities with respect to trans-
fer pricing matters and given the conflicting, opposite,
interests of the two authorities, there is still a long way
to go before these two authorities will coordinate the
transfer pricing matters as prescribed by the OECD
Guidelines.

To summarise the above, although the new transfer
pricing rules in Russia are quite revolutionary and to
a large extent resemble the OECD approach, there are
still quite a few significant practical difficulties that
need to be accounted for. It will take some time before
the new rules will be tested in practice and comple-

mented with additional guidelines to cover existing
loopholes and contradictions and contradictions.

In the meantime, to mitigate Russian transfer pric-
ing risks, it is advisable to carefully review intra-group
transactions and to develop a defence strategy and
sufficient documentation supporting the existing pric-
ing.
Copyright | 2012 DLA Piper. All rights reserved.
Ruslan Vasutin is Partner, Co-Head of Tax at DLA Piper in
Russia. He may be contacted by email at
ruslan.vasutin@dlapiper.com or by telephone at
+7 495 221 4400 / +7 812 448 7200.
Ekaterina Kosheleva is Senior Associate at DLA Piper in Russia.
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NOTES
1 Order No. 108n of the Russian Ministry of Finance of November 13,
2007
2 The cap is further reduced to RUB 1 billion (approximately USD 33
million) in 2014
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Tax efficient
investment in UK
property for
non-residents
Terence Pay
Verfides, London

This article looks at tax efficient real estate investment structures
in the UK which are increasingly attractive to non-resident
individual and corporate investors.

I. Introduction

U K real estate, particularly prime property in
London, has always attracted significant in-
ternational investment. Now, as the UK prop-

erty market emerges from recession, there are
renewed opportunities to benefit from significant
capital growth and healthy rental streams.

Investment in UK real estate must be structured
carefully in order to mitigate UK tax at source on
income, gains and transactions. Taxes may be levied
on rents, development profits and capital gains, and
there also stamp taxes and inheritance taxes to con-
sider.

The authors consider a number of common invest-
ment scenarios below, and particular structures
which will help to shelter the investments from UK
tax.

It should be noted that this article focuses on com-
mercial property purchases and the purchase of resi-
dential properties worth under GBP 2 million. Major
tax changes are due to come into force from April
2013 with regard to residential properties valued over
GBP 2 million (termed ‘‘high value residential prop-
erty’’) held or acquired by non-natural persons.

II. Individual purchase of one or more UK
properties

Many investors are simply looking to purchase a
single UK property, perhaps to use as a London base,
whilst others wish to develop a portfolio of properties
under single ultimate ownership. Many of these prop-
erties are intended to be rented on the open market.

It should be mentioned at the outset that a non-
resident is not subject to UK tax on capital gains, even
when the gains are derived from UK assets. This in-
cludes a non-resident individual, a partnership or a
company. Investment properties can therefore be sold
on at a gain in the future without tax considerations
(although note below that there may be a different
treatment where a property is acquired, developed
and sold in a relatively short period of time). Note that
this capital gains exemption is likely to be abolished
from April 2013 but only for high value residential
property held by certain non-natural persons.

A private use property will not be subject to any
taxes on (deemed) income in the UK whilst the
owners remain non-resident for UK tax purposes. On
the other hand, profits derived from UK rental re-
ceipts are taxable in the UK in all cases, on the follow-
ing basis:

s Non-resident individual owner: at a rate between 20
percent and 50 percent of income depending on the
level of profits;

s UK resident company: 24 percent on income and
gains; and

s Non-resident company: 20 percent on income only.
It can be seen from the above that it is preferable for

the investment(s) to be made through a non-resident
company, preferably in a low tax jurisdiction.

An overseas landlord is required to register with
HMRC under the Non-Resident Landlord Scheme.
Strictly, 20 percent tax must be withheld by the tenant
or agent from net rents. However, approval can be ob-

Terence Pay is
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tained from HMRC for rents to paid gross, provided
an annual tax return is filed and the tax is paid on
time.

In order to reduce net rents chargeable to UK tax, it
is often advisable for the shareholder to loan the com-
pany funds to purchase the property. Interest is then
paid as an allowable deduction from the rental
income. The loan should be secured on the property in
order to obtain a maximum deduction on arm’s length
principles under the UK transfer pricing legislation.
There must also be a commercial level of equity con-
tribution and a suitable interest rate.

Planning should be undertaken to ensure the inter-
est paid has a non-UK source, to avoid UK withhold-
ing tax (the rules relating to the source of interest for
withholding tax purposes are currently subject to a
consultation process with a view to some amend-
ments).

In many cases, the shareholder advancing the loan
will be a second BVI company which will not be
chargeable to tax on its interest receipts.

A further advantage in using a non-UK company is
that it eliminates exposure to UK inheritance tax
(IHT). UK IHT is levied on all UK-situated assets on
the death of the owner, regardless of residence or do-
micile status. The tax is levied at a rate of 40 percent
above a threshold value of GBP 325,000. By using a
non-UK company (note that the requirement is for a
non-UK incorporated company, not merely a non-UK
resident one) the assets comprise in the estate on
death are shares in a foreign company rather than the
UK real estate. Such shares are exempt from IHT for a
non-UK domiciliary.

III. Classic UK property ownership structure:

A typical property ownership structure is displayed in
Chart A.

IV. Collective Investment Schemes for UK Real
Estate

Although there are many individual private investors
in London real estate, a collective investment scheme
or fund is often required to generate sufficient pur-
chasing power and / or leverage. As such they have
become popular over the last ten years at both the
public and private level. Such schemes may be subject
to new charges from April 2013 if they invest in high
value residential property.

V. Authorised funds with diversity of ownership

At the public level, the UK introduced the Real Estate
Investment Trust (REIT) in 2006. The REIT is a listed
fund undertaking a property rental business and is
thus applicable to both retail and institutional inves-
tors. The advantage of a REIT is that income and
gains are not taxed at REIT level, although withhold-
ing taxes often apply on distributions to investors and
there is an annual requirement to distribute up to 90
percent of property income profits. Due to the listing
requirement a REIT is not suitable in structuring a
private property fund.

As an alternative to the REIT, the Property Au-
thorised Investment Fund (PAIF) regime was intro-
duced to allow a tax-favoured property fund to be
formed without a listing requirement.The tax benefits
are broadly similar to the REIT, but again withholding
taxes will often be levied on distributions from the
fund. Despite the reduced scale of the PAIF, there is
still a rigorous ‘‘diversity of ownership’’ requirement,
meaning that smaller groups of investors will still not
be able to benefit.

VI. Authorised UK real estate fund:

The structure of an authorised UK real estate fund
structure is shown in Chart B.

VII. Private property fund vehicles

As a result of these restrictions, certain non-UK based
fund structures have been developed, which are able
to provide similar or more extensive tax advantages
without the ownership restrictions placed on UK-
based schemes.

In particular, the Cyprus Private Fund or ICIS is ide-
ally suited as a private collective investment scheme
for UK property. It combines the benefits of an EU-
regulated fund which, when effectively structured,
can achieve very low tax in UK and overseas tax leak-
age. Cyprus funds are good on-shore alternatives to
the traditional unit trusts established in Jersey, Guern-
sey or the Isle of Man, or may be combined with a tra-
ditional tax-efficient offshore investment structure.

Carefully structured financing, in accordance with
UK transfer pricing principles, can reduce the UK tax
charge significantly, whilst the profits received in
Cyprus as dividends are not subject to tax. Dividends
and / or interest can then be paid out to the ultimate
investors free of withholding tax.

Chart A: Classic UK property ownership structure
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Chart B: Authorised UK real estate fund
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VIII. Cyprus private fund for UK rentals

A structure of a private fund based in Cyprus for in-
vestment in UK real estate through an investment
company in BVI is shown in Chart C.

IX. Simple co-ownership structures

A group of investors looking to come together to
invest in a particular project may consider forming a
UK Limited Partnership, typically where they are not
looking to attract further funds in the future from
other investors. Each partner contributes funds to the
partnership and takes an interest in the underlying
partnership assets and income as a limited partner. As
a limited partner, liability is limited to the sum in-
vested and undrawn profits.

The partnership is transparent for UK tax purposes
so that only income (not gains under current rules)
arising in the UK will be taxable on the members. An
unlimited partner, often an offshore company, is ap-
pointed to manage the assets but has no interest in un-
derlying income or capital.

The advantage of a limited partnership structure is
its flexibility, in that relations between partners are
governed by a partnership agreement which can be al-
tered at any time by agreement. The disadvantage is
that the structure is relatively illiquid, unlike a fund
where units or shares may be traded more easily. Care
must be taken in structuring borrowings to reduce the
UK tax charge, as there are restrictions applicable to
partnership structures.

X. Limited partnership structures

Chart D shows the structure of investment in real
estate through a limited partnership.

XI. Planning for UK property developments

The UK property development market is also picking
up again and has been a popular investment choice
for non-residents over the last 10 years.

A site is typically acquired, developed and then sold
on at a profit in a relatively short period of time. Such
an activity is considered a trading activity in the UK,
subject to income taxes on trading profits. As such the
amount of tax at stake is often considerable and care-
ful planning is required.

Short-term developments may avoid UK tax alto-
gether when the developer is a company based in a ju-
risdiction with which the UK has a suitable tax treaty.
The treaty should state that a building site does not
constitute a permanent establishment (PE) until the
expiry of 12 months. This has typically involved the
use of companies in Jersey, Guernsey or the Isle of
Man.

Most developments last longer than 12 months and
therefore a PE in the UK is unavoidable. In such cases,
planning can be undertaken to ensure that only prof-
its directly attributable to the PE come into charge to
UK tax. With careful planning, significant pre-
development profits, such as increases in value on se-
curing planning permission, can be kept out of the UK
tax net.

Such an offshore development vehicle is particu-
larly attractive when combined with a Cyprus private
fund, allowing a bespoke group of investors to collec-
tively finance a development. There will be no further
tax on the dividends received in Cyprus from the
Jersey company, as they derive from a trading activity.

XII. UK property development structure

Chart E displays a structure of investment in UK prop-
erty development.

XIII. Summary

UK real estate continues to represent an excellent in-
vestment opportunity for non-residents. If structured
carefully, the UK and international tax leakage can be
minimised. There are also opportunities for collective
investment in UK property within tax-efficient struc-
tures. Where an investment has been or will be made
into residential property worth in excess of GBP 2 mil-
lion, further advice should be sought in the light of
proposals to introduce further tax charges from April
2013.
Terence Pay is Head of Tax at Verfides in London and may be
contacted by email at terence.pay@verfides.net or by telephone
at +44 20 7390 7111.
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Switzerland audit
process: examination
of tax returns and
appeal rights
Walter H. Boss and Andrea Scherrer
Poledna Boss Kurer AG, Zurich - Lugano

This article showcases the tax audit rules in Switzerland along with
the appeals and investigations procedure.

I. Introduction

S witzerland’s direct tax system functions at
three jurisdictional levels. In addition to Fed-
eral income taxes, the 26 cantons (states) and

the more than 2,500 communes (municipalities) levy
their own income taxes.

However, generally, the cantonal tax authorities
assess and collect not only the Cantonal, but also the
Federal and Communal Taxes.1 This article will ad-
dress only the federal income tax legislation (i.e., the
Federal Direct Tax Act or FDTA2) affecting companies,
which is basically identical to the income tax legisla-
tion of the various cantons. Further, as the Forum
Facts involve only companies, the taxation process as
it affects individuals will not be discussed.

II. Audit process

A. Assessment process

The assessment process comprises of three stages: the
filing of the tax return; the audit of the tax return,
during which further information is collected from
the taxpayer if necessary; and the actual assessment,
including the assessment decision.3

It should be noted that any person acting on behalf
of the authorities involved in the assessment or audit
proceedings described below and who is either per-
sonally affected by the case or is biased in relation to
the case for any other reason, is obliged to withdraw
from the proceedings. Additionally, the taxpayer may

request that such a person be removed from the pro-
ceedings for any of the reasons mentioned.4

Hence, a Swiss company cannot challenge of any of
the persons acting on behalf of the tax authorities in
the audit process in the absence of any of the reasons
set out in the FDTA; nor does the Swiss tax legislation
make any provision for requesting an advisory opin-
ion or other technical assistance from a specialised
technical division.

1. Filing of tax returns

Switzerland’s tax system is organised as a self report-
ing system. Individual and corporate taxpayers are re-
quired to file annual tax returns declaring their annual
income and wealth or profit and equity, respectively. A
taxpayer is obliged to fill out the tax return form truth-
fully and completely, sign the tax return personally
and file the return together with the relevant enclo-
sures (in particular, the financial statements for the
business year) with the competent Cantonal Tax Au-
thorities in due time.5 A taxpayer that does not fill out
a tax return or that files a tax return that is incomplete
will be summoned to correct the default within a rea-
sonable time.6

A taxpayer must do everything he can to make a
complete and correct assessment. He has a compre-
hensive duty to cooperate in the assessment process,
is obliged to grant access to his records at the request
of the tax authorities and must keep the relevant docu-
ments in his files for 10 years.7
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Zurich and Lugano
offices of Poledna
Boss Kurer AG
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2. Audit

The tax authorities review the tax returns filed and
may launch additional inquiries.8 The law does not
provide for an official accelerated review procedure.
However, it is possible to discuss the reasons why an
accelerated review is required with the competent tax
authorities. Therefore, should a Swiss company have
any substantial grounds for asking for an accelerated
review of its tax returns, it can certainly try to obtain
one simply by talking to the competent tax authori-
ties.

The tax authorities are obliged and entitled to
clarify the relevant facts in order to be able to make a
complete and true assessment of the taxpayer.9 To
enable them do so, the tax authorities are legally en-
titled to use various examination methods. In particu-
lar, they can bring in an expert, make an inspection
and view business records and other files on-site.10

However, the tax authorities are bound by the as-
sumption that the taxpayer’s description of the facts is
true and complete, especially that the books of a com-
pany are kept correctly and in line with the account-
ing standards.11

If, despite a written reminder from the tax authori-
ties, the taxpayer still fails to file a tax return or if it is
not possible to determine the necessary facts for the
correct assessment because of a lack of reliable re-
cords, the tax authorities will assess the tax using their
reasonable discretion.12

3. Assessment decision

In the assessment decision, the tax authorities deter-
mine the taxable profit, the tax rate and the amount of
tax and the effective equity of a company. The tax-
payer is informed of any discrepancies with the items
declared in its tax return, at the latest when the assess-
ment decision is communicated to it. The assessment
decision may be communicated to the Federal Tax Au-
thorities (FTA) if required.13 An objection against an
assessment decision is possible.14

Consequently, if a Swiss company wishes to have
the proposed deficiencies or penalties reduced, it will
need to file an objection.15

4. Due date for payment of tax

Companies are assessed annually and are provided
with tax return forms in the year following the tax
period. Companies must file their tax returns within a
few months following receipt of the tax return forms,
the precise date depending on the applicable cantonal
law.16

However, the date on which the taxes for the rel-
evant tax period are due is March 1 of the year follow-
ing the tax period.17 In other words, the taxes are
usually due before the assessment is made or becomes
final. In these circumstances, the canton concerned
provides the taxpayer in advance with a provisional
invoice, which usually is based on the tax position of
the previous tax period. The taxpayer is obliged to pay
provisional taxes within 30 days of receiving the pro-
visional invoice and the tax authorities have the right
to collect such taxes accordingly. Credit is given for
provisional taxes paid in the final tax invoice.18

Thus, the tax authorities will provide the Swiss
company with provisional tax invoices before the final
tax assessment is made. The company will need to pay
the relevant provisional tax to avoid any late payment
interest.

5. Statute of limitations

The right to assess tax expires 5 years (relative statute
of limitations) or 15 years (absolute statute of limita-
tions) after the end of the tax period.19

The statute of limitations for tax claims is 5 years
(relative statute of limitations) or 10 years (absolute
statute of limitations) after the end of the year in
which the taxes were finally determined.20

B. Special investigation

1. Preliminary remarks

For an understanding of the special investigation pro-
cedure employed by the FTA in accordance with Ar-
ticles 190 et seq. of the FDTA, it is necessary to give a
short overview of the criminal offences provided for in
Swiss tax law. Generally, Switzerland differentiates
between the infringement of procedural obligations
and tax evasion on the one hand, and tax fraud on the
other hand.

a. Infringement of procedural obligations and tax
evasion

A taxpayer that does not file its tax return or the re-
quired enclosures, or that does not fulfill its coopera-
tion duties is fined. The fine can amount to up to CHF
1,000 or CHF 10,000 in serious cases.21 As discussed
in II. A. 1. above, before he is fined, a taxpayer receives
a reminder from the tax authorities to comply with his
duty to file a tax return or to cooperate, respectively.22

The competent cantonal authorities will remit an
order that the taxpayer may object to according to the
ordinary appeal procedure described in III. A. 1.
below.

In Switzerland, a taxpayer commits the criminal of-
fence of tax evasion if, in particular, he achieves the
result (whether negligently or deliberately) that no tax
assessment is made or for a final assessment remains
incomplete. The penalty is a fine of up to three times
the amount of the evaded tax.23 Typically, tax evasion
occurs where the taxpayer fails to declare or conceals
certain events in completing its tax return and, be-
cause of the taxpayer’s negligence, the tax authorities
do not levy an adequate amount of tax. A corporation,
for example, commits tax evasion if it does not dis-
close a hidden dividend resulting from the provision
of a free service to its shareholder.24

In cases of tax evasion, the competent cantonal au-
thorities inform the taxpayer of the initiation of crimi-
nal proceedings.25

The statute of limitations for criminal prosecution
for the infringement of procedural obligations and tax
evasion is two years after the absolute closure of the
proceedings in the case of the former, and, in the case
of the latter, depending on whether the tax evasion
was successful or only attempted, four years after the
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absolute closure of the proceedings or 10 years after
the tax period in which the tax evasion took place.26

b. Tax fraud

A person that uses false or forged information or
documents, such as accounting records, balance
sheets, financial statements, etc. for deception and for
the purpose of evading taxes commits tax fraud ac-
cording to Swiss tax law. The penalty is imprisonment
or a fine of up to CHF 30,000.27 The cantonal tax au-
thorities are obliged to press charges against the tax-
payer if they conclude that tax fraud has been
committed. The proceedings follow Swiss criminal
procedural law.28

The statute of limitations for a criminal prosecution
for tax fraud is 10 years from the date of the criminal
act.29

2. FTA’s special investigation procedure

If there is substantiated suspicion that serious tax in-
fractions have been committed, the head of the Fed-
eral Department of Finance can authorise the FTA, in
cooperation with the cantonal tax authorities, to
implement a special investigation.30 In particular, re-
curring evasion of large amounts of tax, as well as tax
fraud, qualifies as a serious tax infraction.31 The pur-
pose of the special investigation is to enable investiga-
tion in a tax evasion and/or tax fraud case using
coercive measures,32 such as arraignment of the ac-
cused, house searches, search of the accused, search
of the records and documents, and seizure of any ar-
ticles and assets.33 However, the temporary arrest of
the accused is not possible.34 The goal of such an in-
vestigation is to examine the relevant facts as far as is
necessary, either to stay the proceedings or to demand
the implementation of tax evasion proceedings and,
as the case may be, to press charges of tax fraud.35

Within the FTA, the ASU36 is responsible for special
tax investigations. Unlike the proceedings in a tax
fraud case,37 the proceedings in a special tax investi-
gation do not follow Swiss criminal procedural law,
but instead follow Swiss administrative penalty pro-
ceedings.38 The ‘‘challenge provision’’ in Article 109 of
the FDTA applies,39 as does the principle of time-
efficient criminal proceedings.40

After the completion of the investigation, the FTA
issues a final report, which is served on the accused as
well as on the interested cantonal tax authorities. If no
violation of the law is detected, the report states that
the proceedings have been stayed. If the FTA comes to
the conclusion that there is a violation of the law, the
accused has the right to comment on the report within
30 days after receiving it and to ask for amendment of
the investigation. During the same time period, the ac-
cused has the right to inspect the official files. How-
ever, there is no remedy against the final report.
Denial of amendment of the investigation can only be
challenged in the later tax evasion or tax fraud pro-
ceedings.41

III. Appeal procedure

A. Ordinary appeal procedure

The following sections describe how a Swiss company
can object to and appeal against a finding of the audit
decision (assessment decision) that is not in line with
the tax return filed and therefore differs from the prof-
its reported.

1. Objection against assessment decision

A taxpayer has the right to object to an assessment de-
cision to the tax authorities that made the assessment
decision within 30 days after receiving the decision. A
decision made according to reasonable discretion can
only be challenged on the grounds of obvious incor-
rectness.42

During the objection proceedings, the tax authori-
ties have the same rights as they have in the assess-
ment proceedings.43 The tax authorities can
reconsider the tax assessment and can adjust the as-
sessment decision — even to the disadvantage of the
taxpayer.44 In general, in the objection proceedings,
the tax authorities are no longer willing to discuss the
facts and the tax consequences with the taxpayer.
Such a discussion with the tax authorities should be
sought before an objection is filed.

If an objection is raised against an assessment deci-
sion that includes an extensive justification of the tax
authorities’ position, the tax authorities can forward
the objection as an appeal to the cantonal appeal au-
thorities (expedited procedure).45

The Swiss company can only demand an expedited
procedure if the assessment decision was extensively
justified and the company is not likely to be able to
discuss the outcome of the audit with the tax authori-
ties on a mediation basis after the objection against
the assessment decision has been made.

2. Appeals

A taxpayer has the right to appeal against an objection
decision within 30 days of receiving the decision to
the cantonal appeal authorities. Again, a decision
made according to reasonable discretion can only be
challenged on the grounds of obvious incorrectness.46

Depending on the applicable cantonal law, a second
cantonal appeal authority will decide on an appeal
against the appeal decision referred to above.47

Further, the taxpayer can appeal against the deci-
sion of the (last) cantonal appeal authorities to the
Federal Court (this being known as an ‘‘appeal in
public-judicial matters’’).48

B. Appeal procedure in special investigations

As noted in II. B. 2. above, there is no remedy against
the final report in a special investigation conducted by
the FTA. Denial of amendment of the investigation
can only be challenged later in the tax evasion or tax
fraud proceedings.

However, the accused has a right to appeal to the
Swiss Federal Criminal Court against the coercive
measures described in II. B. 2. above or to the head of
the FTA against the actions of the ASU officers.49 The
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appeal proceedings have no delaying effect in, i.e.,
they do not defer the collection of tax.50

IV. Administrative and legal assistance

At an international level, Switzerland exchanges infor-
mation in tax matters in two ways.51 In the case of tax
proceedings, the exchange of information is carried
out by means of administrative assistance, which is
governed by Switzerland’s double taxation agree-
ments. In the case of criminal proceedings, informa-
tion can be exchanged by means of mutual assistance.
Mutual assistance is rendered on the basis of multi-
and bilateral mutual assistance agreements, as well as
in accordance with the Federal Act on International
Mutual Assistance in Criminal Matters (MAA).52

The following sections describe in more detail, the
two ways of exchanging information that could affect
Swiss and foreign companies.

A. Administrative assistance

The administrative assistance provided by Switzer-
land is governed by its double taxation agreements. In
the case of administrative assistance, a distinction
was previously made between ‘‘ancillary administra-
tive assistance’’ and ‘‘full administrative assistance.’’
Ancillary administrative assistance provides for the
exchange of information necessary for correctly ap-
plying the double taxation agreement concerned. Full
administrative assistance provides for the exchange of
information for the enforcement of domestic law.

Following the Federal Council’s decision of March
13, 2009 to extend administrative assistance, such as-
sistance will in future be provided in accordance with
Article 26 of the OECD Model Convention. Thus, it
will be possible in individual cases and on receipt of a
specific and justified request to exchange information
for tax purposes with other countries where a corre-
spondingly revised double taxation agreement is in
force. Administrative assistance will be provided irre-
spective of whether there is an offence such as tax
fraud, and a distinction will no longer be made be-
tween ancillary and full administrative assistance.

The new administrative assistance policy is to be
distinguished from the exceptional agreement with
the United States on mutual assistance regarding UBS
AG dated August 19, 2009,53 which, based on the ap-
plicable bilateral double taxation agreement, provides
for the granting of administrative assistance in very
specific cases of tax fraud and continued, serious tax
evasion.

B. Mutual assistance

Generally, the precondition for mutual assistance is
that the act referred to in the foreign request is pun-
ishable in both countries (known as ‘‘double criminal-
ity’’). Tax fraud and tax evasion are punishable in
Switzerland. However, mutual assistance in fiscal
matters is excluded based on Article 3, section 3 of the
MAA, which basically rules out cooperation in the
fiscal area.

The exclusion of mutual assistance in the case of
fiscal offences does not apply to tax fraud. In tax fraud
proceedings, coercive measures such as searches and
seizures may be used and banking secrecy may be

lifted under Swiss administrative criminal law.54

Similarly, Switzerland provides mutual assistance
based on a corresponding request from a foreign au-
thority associated with criminal proceedings. The
Swiss authorities who order the necessary measures,
for example, the production of bank documents, are
responsible for the execution of mutual assistance.
The persons affected by mutual assistance have the
right of appeal and may demand a judicial review of
the measures ordered. It is only when the final decree
of the judicial review has become absolute that the
evidence requested may be transferred to the foreign
authorities.

C. Recent developments

Since March 2009, Switzerland has negotiated double
taxation agreements with the international standard
on administrative assistance with over 30 countries.
Over 20 of these agreements have already been ap-
proved by the Swiss Parliament, and around a dozen
are in force. The Ordinance on Executing Administra-
tive Assistance in Accordance with Double Taxation
Agreements has been in force since October 1, 2010.55

Among other things, the ordinance regulates the pre-
liminary examination of administrative assistance re-
quests, the procurement of information in
administrative assistance procedures, and the proce-
dural rights of the persons concerned and their right
of appeal, as well as the ban on administrative assis-
tance in cases of stolen bank data. Before long, the or-
dinance should be replaced by the Administrative
Assistance Act, which the Federal Council has submit-
ted to parliament for approval.

V. Double taxation and adjustments

Article 9(1) of the OECD Model Convention deals with
adjustments to profits that may be made for tax pur-
poses where transactions have been entered into be-
tween associated enterprises on other than arm’s
length terms.56 Therefore, should a foreign state, on
the occasion of a tax audit, consider transactions not
to be at arm’s length, it can — provided this is possible
under the foreign state’s domestic law — adjust the
profit of the enterprise concerned (primary adjust-
ment). The other state, i.e., Switzerland, could make a
corresponding adjustment to the amount of the tax
charged pursuant to Article 9(2) of the OECD Model.
However, Switzerland has made a reservation to such
corresponding adjustment. In other words, provision
for corresponding adjustments is not included in
Switzerland’s double taxation agreements.57

There is no such provision in Swiss domestic law
for corresponding adjustments. In general, an adjust-
ment would be possible as long as an assessment was
not yet final. Where an assessment was final, it would
still be possible to attempt to have revision proceed-
ings instituted. However, again, such revision pro-
ceedings are only possible after a mutual agreement
procedure under Article 25 of the OECD Model Con-
vention has been completed.58 The competent author-
ity for the mutual agreement procedure is the FTA.59

Hence, if a Swiss company faces double taxation
issues due to any adjustment made in a foreign coun-
try after its assessment is already final, the only way
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for the company to challenge such double taxation is
by way of requesting a mutual agreement procedure
under Article 25 of the OECD Model Convention.

NOTES
1 FDTA, Art. 216; Informationsstelle für Steuerfragen, Das Bezugsver-
fahren bei den direkten Steuern, in: Steuerinformationen, Schweizerische
Steuerkonferenz (Hrsg.), Bern 2005, p. 3.
2 SR 642.11.
3 Martin Zweifel, in: Martin Zweifel/Peter Athanas (Hrsg.), Kommentar
zum Schweizerischen Steuerrecht I/2b, Art. 130 N 1.
4 FDTA, Art. 109 (challenge provision). Martin Zweifel, loc. cit., Art. 109
N 29.
5 FDTA, Art. 124 sec. 2.
6 FDTA, Art. 124 sec. 3.
7 FDTA, Art. 126 secs. 1 to 3.
8 FDTA, Art. 130 sec. 1.
9 Martin Zweifel, loc. cit., Art. 130 DBG N 2.
10 FDTA, Art. 123 sec. 2.
11 Martin Zweifel, loc. cit., Art. 130 DBG N 7 ff.
12 FDTA, Art. 130 sec. 2.
13 FDTA, Art. 131 sec. 1-3.
14 See III, A, 1.
15 See III, A, 1.
16 FDTA, Art. 161 sec. 1 in conjunction with Ordinance J to the FDTA.
17 FDTA, Art. 161 sec. 1 in conjunction with Ordinance J to the FDTA.
18 FDTA, Arts. 162 and 163; Informationsstelle für Steuerfragen, loc. cit.,
p. 2.
19 FDTA, Art. 120.
20 FDTA, Art. 121.
21 FDTA, Art. 174.
22 Roman Sieber, in: Martin Zweifel/Peter Athanas (Hrsg.), Kommentar
zum Schweizerischen Steuerrecht I/2b, Art. 174 DBG N 16 ff.
23 FDTA, Art. 175.
24 Roman Sieber, loc. cit., Art. 175 DBG N 9; for the relationship be-
tween tax evasion and the supplementary tax proceedings, the reader
should consult the respective references, as this relationship is not part
of the topic discussed here.
25 FDTA, Art. 183 sec. 1.
26 FDTA, Art. 184 sec. 1.
27 FDTA, Art. 186.
28 FDTA, Art. 188.
29 FDTA, Art. 189.
30 FDTA, Art. 190 sec. 1.

31 FDTA, Art. 190 sec. 2; Andreas Donatsch, in: Martin Zweifel/Peter
Athanas (Hrsg.), Kommentar zum Schweizerischen Steuerrecht I/2b,
Art. 190 DBG N 8 ff.; Decision of the Swiss Federal Supreme Court
(BGE) 137 IV 145, E. 5.2.3., p. 149.
32 Andreas Donatsch, loc. cit., Art. 190 DBG N 7.
33 Andreas Donatsch, loc. cit., Art. 191 DBG N 46 ff.
34 FDTA, Art. 191 sec. 1 in conjunction with Administrative Criminal
Law Act (ACLA; SR 313.0), Art. 19.
35 FDTA, Art. 194; Andreas Donatsch, loc. cit., Art. 191 DBG N 11.
36 Abteilung Strafsachen und Untersuchungen (formerly known as
Abteilung besondere Steueruntersuchungen or BSU and Besondere
Steuerkontrollorgane des Bundes or BESKO); for further information
on this, and also regarding proceedings under FDTA, Arts. 190 et seq.,
see, e.g., the presentation of Christian Wey, head of the ASU, published
on http://www.steuerberatungskanzlei.ch/media/archive2/02_
steuerrecht/Die_Steuerfahnder.pdf, visited on Oct. 5, 2011.
37 See II, B, 1, b.
38 FDTA, Art. 191 sec. 1 in conjunction with Administrative Criminal
Law Act (ACLA), SR 313.0, Art. 19-50.
39 See II, A.
40 This principle derives from Swiss Constitution (BV, SR 101), Art. 29
sec. 1; cf. Andreas Donatsch, loc. cit., Art. 191 DBG N 28.
41 FDTA, Art. 193 secs. 1 to 4.
42 FDTA, Art. 132 secs. 1 and 3.
43 FDTA, Art. 134.
44 FDTA, Art. 135 sec. 1.
45 FDTA, Art. 132 sec. 2.
46 FDTA, Arts. 140 et seq.
47 FDTA, Art. 145.
48 FDTA, Art. 146; Federal Supreme Court Act, SR 173.110, Arts. 82 et
seq.
49 See II, B, 2. ACLA, Arts. 26 and 27.
50 ACLA, Art. 28 sec. 5.
51 This paragraph summarises the overview of ‘‘Administrative and
mutual assistance in tax matters,’’ which was published by the Federal
Department of Finance FDF at: http://www.efd.admin.ch/
dokumentation/zahlen/00579/00608/01256/index.html?lang=en, last
updated July 12, 2011, visited on Oct. 5, 2011.
52 SR 351.1.
53 SR 0.672.933.612.
54 See II, C, 2.
55 SR 672.204.
56 OECD, (ed.), Commentary on Articles of the Model Tax Convention,
Commentary on Art. 9(1).
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Ukrainian tax
implications on
property transfers
between
non-residents
Dmytro B. Ivanusa
Sayenko Kharenko, Kyiv

The author elucidates the tax implications on transfers of
Ukrainian properties between non-residents in the ensuing article.

I. Introduction

T here is no effective mechanism in Ukraine en-

abling the collection of withholding tax in

cases where both, the seller and the buyer are

foreign legal entities, without a registered presence in

Ukraine and settled outside Ukraine, without any in-

volvement of a Ukrainian intermediary.

In cases of transfers of Ukrainian assets including

property, shares or real estate between non-residents

who have no tax status in Ukraine, the Ukrainian tax

consequences remain uncertain, especially where the

transferors are legal entities. Due to these uncertain-

ties, non-residents often prefer to structure their deals

outside Ukraine, for instance, at the level of foreign

holding companies, and, as result, the Ukrainian State

suffers losses in tax revenues it desperately needs.

Even those non-residents who would like to pay the

applicable taxes in Ukraine in order to have transpar-

ency in their transactions from a Ukrainian tax point

of view simply lack clear guidance on the relevant

methods and procedures for doing so. The newly ad-

opted Tax Code of Ukraine failed to bring any clarity

to this issue and it now arguably amounts to a rather

unorthodox method for stimulation of foreign invest-

ments in Ukraine.

II. Capital gains and withholding tax

Both, the newly adopted Tax Code (which came into
force on January 1, 2011) and the previously effective
tax laws stipulate that any income of non-residents
derived from sources within Ukraine is subject to
taxation in Ukraine, and such income include inter
alia proceeds from the disposal of real estate situated
in Ukraine as well as profits from the disposal of
Ukrainian shares and participatory interests (both in-
comes also known as ‘‘capital gains’’). Therefore,
where non-residents sell their Ukrainian assets, such
transactions are basically taxable in Ukraine.

According to the Tax Code, if a resident of Ukraine,
or a permanent establishment of a non-resident entity,
transfers any income to a non-resident, it is obliged to
withhold and transfer the withholding tax on such
income to the State at the existing rate, unless the ap-
plicable double tax treaty of Ukraine provides other-
wise. The Tax Code further specifies that where a
foreign individual obtains an income originating from
Ukraine from another non-resident (either individual
or legal entity), for example in an asset sale, then such
a non-resident has to firstly, open an account with a
Ukrainian bank and then, to credit the respective pay-
ments from the buying non-resident thereto. A Ukrai-
nian bank acting as a tax agent of the non-resident or
foreign transferor is obliged to withhold and transfer
to the State, the applicable Ukrainian personal
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income tax. Again, the Ukrainian tax may be reduced,
even to nil, by the applicable double tax treaty.

However, currently none of the Ukrainian legisla-
tions, including the ones on foreign investments and
tax legislations contains a mechanism similar to the
one mentioned above, that would allow the collection
of the Ukrainian withholding tax where both, the
seller and the buyer, are foreign legal entities without
a registered presence in Ukraine (e.g., permanent es-
tablishment) and settled outside Ukraine. In contrast,
in accordance with the previously effective Ukrainian
legislation on foreign investment (Regulation of the
National Bank of Ukraine on Foreign Investment in
Ukraine of 10 August 2005, No. 280), the payment of
withholding tax could be required by a Ukrainian
bank, provided the settlements for the Ukrainian
assets between two non-residents were made through
Ukrainian bank accounts. Further to the changes to
this Regulation dated December 23, 2009, a Ukrainian
bank is not empowered to control the payment of
taxes by non-residents anymore; and so far, the Ukrai-
nian legislature has failed to introduce any procedure
for taxation of income of foreign legal entities origi-
nating in Ukraine, which would be payable by the
other non-residents. Furthermore, even if a non-
resident decides, for any reason, to pay the Ukrainian
withholding tax, there are no relevant procedures that
would allow him to do so. One way, however, might be
to change its registered address from overseas to
Ukraine, thus creating a permanent establishment, or,
alternatively, to involve a Ukrainian intermediary;
with the subsequent settlement taking place between
non-residents, either through such permanent estab-
lishment or the Ukrainian intermediary.

III. Double tax treaties

Tax lawyers and advisers are aware that double tax
treaties of Ukraine provide the protection against
Ukrainian withholding tax on capital gains in very
limited cases. Thus, in accordance with most treaties
(for example, treaties with the Netherlands, the UK
and the USA), gains derived by a non-resident from
the alienation of immovable property situated in
Ukraine or Ukrainian shares (except shares quoted on
a stock exchange) or participatory interests, the value
of which is derived principally from immovable prop-
erty situated in Ukraine, are subject to taxation in
Ukraine. The gain on the sale of shares and participa-
tory interests not linked to Ukrainian immovable
property is exempt from taxation in Ukraine, pro-
vided, however, that the foreign sellers are able to con-
firm their entitlement to such exemption by
complying with the tax residency and beneficial
owner tests established by the Tax Code.

As usual, the tax treaty with Cyprus holds a unique
position in providing that gains derived by a Cypriot
resident from the alienation of Ukrainian shares or
participatory interests are not taxable in Ukraine. This
provision, together with the overall favourable domes-
tic tax regime, is one of the reasons why Cyprus is fre-
quently used in structuring share deals involving
Ukrainian assets. For the sake of completeness, it is
worth mentioning that the treaty with Cyprus is not
the only treaty making gains from alienation of Ukrai-
nian shares tax-exempt in Ukraine. Other jurisdic-

tions such as Turkey and Slovakia provide such tax-
exemptions through the double tax treaties with
Ukraine.

From the above, it appears that transactions be-
tween non-residents that do not qualify for any treaty
benefits remain potentially questionable by the Ukrai-
nian tax authorities, even if there is no effective
mechanism for the payment of a Ukrainian withhold-
ing tax.

IV. Sale of immovable property and VAT

Whereas the sale of shares, participatory interests and
land plots (except those located under buildings and
forming the part of their value) is not subject to VAT
in Ukraine, the sale of other immovable property, in-
cluding commercial, is subject to a 20 percent VAT.
Under the Tax Code, an obligation is imposed on the
seller to charge VAT in addition to the sale price, pro-
vided that the seller is or has to be registered as a VAT
payer in Ukraine.

As there is no procedure for VAT registration of non-
residents, unless these non-residents operate in
Ukraine through their permanent establishments, this
generally results in a situation similar to the one de-
scribed above, i.e. there may be taxable transactions
and a taxable base, but the Ukrainian tax legislation
fails to impose a positive obligation on a non-resident
to pay the VAT and there simply is no effective mecha-
nism providing for such a tax payment. All this, how-
ever, may not prevent the Ukrainian tax authorities
from questioning the specific transaction and request-
ing the non-resident to register for Ukrainian VAT pur-
poses. Such a risk inter alia is the reason why asset
deals are not common in Ukraine – the jurisdiction is
simply not conducive to them

V. Tax recovery

Among the new changes introduced by the Tax Code,
a new power is vested with the Ukrainian tax authori-
ties, providing them with assistance to collect foreign
tax debts in the territory of Ukraine. Generally, if an
international treaty provides for the possibility for
Ukrainian tax authorities to collect a tax debt from the
respective foreign state, there is a positive obligation
on the authorities to collect a foreign tax debt. For ex-
ample, the Netherlands/Ukraine double tax treaty di-
rectly provides for assistance and support in the
recovery of taxes between Ukraine and the Nether-
lands. Given this, even in the absence of an effective
mechanism that would allow the Ukrainian withhold-
ing tax to be collected in cases where the seller and
buyer, both are foreign legal entities without a perma-
nent establishment in Ukraine and settled outside
Ukraine, the Ukrainian tax authorities have the power
to seek recovery of Ukrainian tax claims in foreign ju-
risdictions. There are pre-existing precedents of such
actions on the part of the Ukrainian tax authorities.
This mainly concerns non-residents from jurisdic-
tions which have no tax treaty with Ukraine, or those
who, for any reason, cannot enjoy the Ukrainian tax
exemption under the applicable tax treaty.
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VI. Summary

Analysis of the applicable Ukrainian legislation con-
firms that there is no effective mechanism enabling
the collection of Ukrainian withholding tax in cases
where both, the seller and the buyer, are foreign legal
entities without registered presence in Ukraine and
settled outside Ukraine without involvement of any
Ukrainian intermediary. The Tax Code does not bring
any clarity into this issue and there is still no clear
guidance for a non-resident that considers paying a
Ukrainian tax. Notwithstanding this and where a non-

resident seeks a tax transparent transaction, it should
consider structuring of a share deal through Cyprus or
any other jurisdiction, where a double tax treaty with
Ukraine exempts gains derived by a qualifying non-
resident from the sale of Ukrainian shares and partici-
patory interest from taxation in Ukraine. If this is not
followed, there may be a risk of recovery of Ukrainian
taxes in foreign jurisdictions.

Dmytro B. Ivanusa is the head of tax department at Sayenko
Kharenko, Kyiv and may be contacted by email at
dIvanusa@sk.ua or by telephone at +380 44 499 6000.
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The Netherlands
Swiss pension fund is entitled to a refund of Dutch
dividend withholding tax under EU law

On August 2, 2012, the Dutch Court of Appeal of Her-
togenbosch decided that a Swiss pension fund is en-
titled to a refund of Dutch dividend withholding tax
under EU law.

Background

The Swiss pension fund received dividends from port-
folio investments in Dutch companies in 2005, which
were subject to Dutch dividend withholding tax. The
Swiss pension fund applied for a refund of the Dutch
withholding tax, claiming equal treatment to a Dutch
comparable recipient entity (i.e. exempt from corpo-
rate income tax and beneficial owner of the divi-
dends), which would be entitled to a refund of the
Dutch dividend withholding tax: more specific, under
Dutch tax law, legal entities resident in the Nether-
lands are entitled to a refund of dividend withholding
tax if they are exempt from corporate income tax and
beneficially own the dividends received.

Judgment

The Court of Appeal considered the following issues:

s the Swiss pension fund was exempt from Swiss cor-
porate income tax and could therefore not credit the
Dutch dividend withholding tax in Switzerland;

s the Dutch tax authorities had agreed with the tax-
payer that the limitation of the Dutch tax refund
possibility to pension funds resident in the Nether-
lands is, in principle, contrary to the EU free move-
ment of capital under article 63 of the Treaty on the
Functioning of the European Union (TFEU), apply-
ing also to movements of capital between the EU
and third countries; and

s the Dutch tax authorities had not disagreed with
the taxpayer’s position that the Swiss pension fund
was the beneficial owner of the dividends. Instead,
the Dutch tax authorities had solely argued that it
could not be verified whether the Swiss pension
fund could indeed be regarded as the beneficial
owner of the dividends due to a lack of information
exchange between the Netherlands and Switzerland

(no double tax treaty with information exchange,
not applicability of EU information exchange direc-
tives).
This was, however, insufficient for the Court of

Appeal which acknowledged the entitlement of the
Swiss pension fund to full refund of the dividend with-
holding tax.

Concluding remarks

The judgment of the Court of Appeal is a further im-
portant positive development in the field of the so-
called ‘‘Fokus Bank’’ claims for reclaiming EU
withholding taxes. This judgment in particular shows
that Swiss tax exempt entities — e.g. pension and in-
vestments funds — may be entitled to a refund of
Dutch dividend withholding tax, even for prior years
(basically prior to March 2010) for which the ex-
tended information exchange under the (meanwhile
revised) Swiss-Dutch double tax treaty was not yet ap-
plicable. These entities should safeguard their rights.
The statute of limitations for filing dividend withhold-
ing tax claims in the Netherlands is in principle, 3
years from the end of the year in which the dividend
was received. There may however, be circumstances
where this can be extended to five years. Besides the
obvious positive news with respect to Dutch dividend
withholding tax, the decision reconfirms the merits of
evaluating the withholding tax position of pension
and investment funds receiving dividend payments
from all European investments in general.

Dieter Wirth
Partner, PwC Zurich

Email: dieter.wirth@ch.pwc.com Tel: +41 58 792 44 88
Anna-Maria Widrig Giallouraki

Senior Manager, PwC Zurich
Email: anna-maria.widrig.giallouraki@ch.pwc.com

Tel: +41 58 792 42 87

POLAND
Proposed income tax changes

Draft amendments to PIT and CIT (Personal Income
Tax and Corporate Income Tax) legislation have just
been published on the Government Centre for Legisla-
tion website. The changes are expected to come into
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force on January 1, 2013, although the legislative pro-
cess is in its very early stages and may result in
changes.

The scope of the proposals is very broad. The most
important is a proposal to apply CIT to the income of
partnerships limited by shares, and to the income of
its partners (as is already the case for companies).

Other important changes include the following.

Thin capitalisation

Recognised entities that hold an indirect share of at
least 25 percent in the borrowers’ capital as qualified
lenders for ‘thin capitalisation’ purposes. This would
mean that interest on loans received from such enti-
ties would be wholly tax-deductible costs for a Polish
borrower only if its total debt to all qualified lenders
(including indirect shareholders) is not higher than
three times its total share capital.

Taxation of contributions in kind

Companies paying CIT would be taxed on the value of
non-cash contributions comprising assets other than
a business enterprise (or an organised part of one).
The legislator’s intention appears to be to tax the
entire value rather than the nominal value of shares,
as is the current position, although it is not quite clear
from the wording of the proposed changes.

Obligations to remit tax

Businesses conducting investment activities would be
required to collect withholding tax on payments made
to companies. Generally, the obligation to collect the
tax would be imposed on the distributions received
from securities.

Taxation of dividends

Dividends received by Polish companies from foreign
subsidiaries paying taxes in EU or EEA countries are
to be taxed in Poland to the extent that they are attrib-
utable to the subsidiary’s tax-deductible costs or de-
ductible from its income, taxable base or tax in that
EU/EEA country.

In specie dividends

Any non-cash distributions made as dividend pay-
ments by a taxpayer to its shareholders as well as non-
cash distributions made as repayments of loans or to
redeem any shares would be treated as taxable income
for that taxpayer.

Comments on the draft bill are required from vari-
ous ministries by September 7, 2012, after which it
will be submitted for parliamentary debate in what-
ever form it is finally adopted by the Council of Minis-
ters.

Arkadiusz Michaliszyn
Email: arkadiusz.michaliszyn@cms-cmck.com

Tel: +48 22 520 5619
Agnieszka Wierzbicka

Email: agnieszka.wierzbicka@cms-cmck.com
Tel: + 48 22 520 5670

CMS Cameron Mckenna, Warsaw

SLOVAKIA
New corporate and tax legislation in Slovakia —
proposed legislation

This new legislation is a part of the budgetary reform
process prepared by the new Slovak government, the
aim of which is to increase income into the state
budget.

On May 31, 2012, the Slovak government approved,
with certain comments, the amendment to Act No.
222/2004 Coll., on Value Added Tax (hereinafter re-
ferred to as the ‘‘Act on VAT’’) and on the amendment
of certain other acts (hereinafter referred to as the
‘‘Amendment’’). Besides the Act on VAT, the following
laws shall also be affected:

s Act No. 513/1991 Coll., the Commercial Code, as
amended (hereinafter referred to as the ‘‘Commer-
cial Code’’); and

s Act No. 300/2005 Coll., the Criminal Code, as
amended (hereinafter referred to as the ‘‘Criminal
Code’’).

In more detail

Under the current wording of the Amendment, the
changes outlined below are considered as the most
important.

Tax law

s A new obligation for paying a special fee shall be in-
troduced, which shall serve as a guarantee for tax
purposes in relation to ‘‘unreliable’’ (natural as well
as legal) entities applying for VAT registration. In
general, an ‘‘unreliable’’ entity would be an entity
which was or still is the shareholder and/or execu-
tive of:
(i). a Slovak company that previously had tax ar-

rears of more than EUR 1,000; and/or
(ii). a company whose registration for VAT was

cancelled when such entity was the share-
holder or executive of the company, but also an
entity performing only preparatory activities
before actual delivery of services or goods
(newly set up businesses). The possible tax ar-
rears would be also examined in relation to
other shareholders and or executives of the
company. The amount of the tax guarantee re-
quired would be a minimum of EUR 1,000 and
up to a maximum of EUR 500,000.

s The relevant tax administrator may cancel the VAT
registration of such a company that does not per-
form its business activities and/or repeatedly fails in
its obligation to file a tax return, to pay tax and/or
the tax authority was repeatedly unable to reach the
authorised persons of the company at the registered
seat of such company.

Commercial law

s The establishment of a limited liability company in
Slovakia will be bound to the pre-condition, that
the founder of the company has no tax arrears.
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s Specific tax conditions would apply to the transfer
of a business share in a limited liability company.
Specifically, in the case where a majority share is
concerned, the tax administrator would have to
confirm in advance, that neither the seller nor the
purchaser of the business share has tax arrears in
Slovakia.

Criminal law

s Committing ‘‘tax fraud’’ shall become a criminal of-
fence incorporated in the Criminal Code. In accor-
dance with the Amendment, if any claim for a VAT
or excise tax rebate is made to an unjustified extent
in order to acquire a benefit for himself/herself or
for a third party, it would amount to committing an
act of tax fraud.

s A new criminal offence ‘‘obstruction of tax adminis-
tration’’ shall now be included in the Criminal Code.
The definition of this criminal offence is rather
wide, and it includes the following: everybody shall
fulfill his/her notification obligations toward the tax
administrator; shall not amend and/or destroy any
evidence relevant for the proper calculation of
taxes; and/or shall not insert false data relevant for
the calculation of the tax obligation. Failure to ful-
fill these requirements will now be considered a
criminal offence.

Summary

The above outlined changes shall serve as a proper
foundation for minimising tax fraud in Slovakia,
which in the past occurred very often in connection
with business share transfers and/or in the general ac-
tions of entrepreneurs towards the tax administrators.
They can be seen as further measures towards
strengthening of transparency and legal certainty.

Outlook

The Amendment shall become effective as of October
1, 2012. As the wording of the Amendment has already
been approved by the Slovak Parliament, no further
major amendments are likely to be announced.

Finally, the other important proposed changes are
the cancellation of the flat tax system with the overall
average tax of 19 percent (except VAT which was 20
percent) and a possible reintroduction of tax on divi-
dends or at least social contributions from dividends
paid to natural persons subject to Slovak social secu-
rity system, which is already being planned. It is also
already certain that the corporate income tax will be
increased to at least 23 percent. However, the final fig-
ures in connection with these proposed changes are
still not clarified and the earliest possible effectiveness
date of such changes shall be January 1, 2013.

DDr. Michaela Stessl, Country Managing Partner
DLA Piper Weiss-Tessbach, Bratislava

Email: michaela.stessl@dlapiper.com Tel: +42 12 5920 2122

SPAIN
Supreme Court ruling on permanent establishments
in Spanish territory

A very important judgment by the Spanish Supreme
Court about permanent establishments in the Spanish
territory may involve multinational groups to review
their structures in order to avoid the possible exis-
tence of unwanted, permanent establishments.

The Spanish Supreme Court has recently delivered
its verdict (No. 1626 / 2008 — case ‘‘Roche’’) and con-
cluded that the activities of manufacturing and sales
promotion undertaken by Roche Vitamins, S.A. (RV),
a Spanish branch of the Swiss company, Roche Vita-
mins Europe Ltd. (RVE) constitute a permanent es-
tablishment of the latter in the Spanish territory in
accordance with Article 5 of the double taxation
avoidance treaty between Spain and Switzerland.

The Supreme Court considered that RVE did not
have a permanent establishment in the ‘‘typical’’ sense
and it also did not have a fixed place of business in
Spain. There was also no presence of any dependent
agent with powers to bind RVE. However, the High
Court interpreted the OECD Model Tax Convention in
a way that it held that the definition of ‘‘agent’’ in-
cludes different activities other than the one authoris-
ing ‘‘conclusion of contracts on behalf of the
company’’ including those activities that would have
been possible to carry out directly through a fixed
place of business (as is in the case of producing goods
that it then sells and distributes).

The impact of this ruling’s interpretation of the
OECD Model Tax Convention would be that several
activities performed by non-resident corporations in
the Spanish territory that were generally considered
to be outside the scope of a permanent establishment,
and were therefore subject to taxation just in their
countries, will be now considered to be permanent es-
tablishments. Consequently, these non-resident cor-
porations will now fall within the scope of a PE and
will therefore be subjected to tax in Spain.

Emilio Pino
Emilio Pino – Abogados, Marbella

Email: emilio@emiliopino.com Tel: + 349 5292 4529

UNITED KINGDOM
Tax avoidance developments

Following the end of the House of Commons summer
recess on September 3, 2012, even greater emphasis
on measures to combat tax avoidance is anticipated.
Listed below are a few recent developments which
will have a bearing on this.

No retrospective taxation except in ‘‘wholly
exceptional’’ circumstances

The Chancellor of Exchequer’s Budget Day announce-
ment that he would move ‘‘swiftly without notice and
retrospectively’’ against Stamp Duty Land Tax avoid-
ance alarmed many professional advisers who feared
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that – notwithstanding promises made in documents
published on Budget Day 2011 – more retrospective
tax law may be introduced. The Treasury has now con-
firmed that retrospective taxes (that is, those which
take effect from a date prior to their announcement)
will be restricted to wholly exceptional circumstances
such as the imposition of retrospective taxation on
Barclays Bank earlier this year. This reassurance is
very welcome provided, of course, that the Treasury
does not define too many circumstances as ‘‘wholly ex-
ceptional’’.

Will the GAAR (General Anti-Avoidance Rule) miss
its target?

The emerging consensus among many advisers is that
nothing could be further from the truth! The increas-
ing view appears to be that the GAAR in its current
form is very widely drawn and will catch far more
than was originally intended when proposals for a
general anti-abuse rule were brought forward. UK
now faces the prospect of having a catch-all GAAR as
well as a plethora of specific anti-avoidance rules. This
is certainly undesirable from the perspective of busi-
nesses, individuals and their advisers. It also raises
practical problems for HMRC, unless the tax authori-
ties treat the GAAR rather like a nuclear weapon, be-
lieving that knowledge of its existence will deter
assailants armed with aggressive tax schemes.

Interestingly, back-bench MP Michael Meacher has
put forward a Private Member’s Bill setting out an al-
ternative to the Treasury’s own general anti-avoidance
rules. The detail of the bill is not yet available but the
summary published on the www.parliament.uk site
proposes the introduction of a principle that any fi-
nancial arrangements made by a company or an indi-
vidual should not have as their primary purposes, the
avoidance of tax. The bill will be debated on Septem-
ber 14, 2012. However, as it does not have government
support, it has little chance of becoming law.

HMRC’s successes in the courts

Outside HMRC, one never sees a complete picture of
HMRC’s successes (or otherwise) in tackling tax
avoidance. Some schemes may succeed. Others may
fail with the scheme users quietly paying tax, interest,
penalties and professional fees away from the glare of
publicity. However, insofar as it chooses to litigate
cases, HMRC’s track record of successes continues
with wins in the Blumenthal case and the Greene King
case. In the latter, the First Tier Tribunal was overtly
unsympathetic to the taxpayer in observing that the
potential double taxation which would arise from the
FTT’s decision should not disturb the conclusion that
the company had entered into a tax avoidance
scheme.

There is a pattern emerging in which the courts
have not only struck down aggressive tax planning
schemes but have been sympathetic to HMRC either
through looking at the facts ‘‘realistically’’ or taking a
‘‘purposive’’ view of the law.

Although the date of the Autumn Statement (prob-
ably November 2012) has not yet been published, it is
almost certain that it will contain many references to
tax avoidance.

Has HMRC taken up penalty farming?

HMRC is on the look-out for new ways of increasing
the flow of revenue into the Chancellor’s coffers. En-
couraged by politicians of all parties and the media,
the department is quite rightly encouraging defaulters
to voluntarily come forward, chasing tax evaders and
tackling those involved in aggressive tax avoidance
schemes. However ordinary businesses and individual
taxpayers are increasingly being caught out by what
many will view as an attempt to raise revenue by the
backdoor – put simply, HMRC appears to be over-
zealously applying the ‘new’ penalty regime for inac-
curate tax returns.

Introduced four years ago and still bedding-down,
the new regime was designed as a simplified and
transparent system which, whilst recognising that
simple and innocent mistakes are made, would
impose clear levels of penalties to punish errors where
taxpayer ‘behaviours’ are at least careless, or deliber-
ate.

The suspicion in some quarters is that revenue-
raising in straitened times has become the driving
principle with HMRC not accepting that genuine mis-
takes can and do in fact occur.

Critics point to incorrect tax return cases where
HMRC accepts that a taxpayer might have made an
innocent error, but still contend that he or she has
failed to take reasonable care before signing the tax
return. In such cases, a penalty of up to 30 percent of
the extra might potentially be charged. HMRC also
argues that the concept of reasonable excuse (which
in the past has typically applied to cases of death or se-
rious illness of a relative or business partner) has no
relevance to the new inaccuracy penalty regime.
Others point to HMRC’s reluctance to alert the tax-
payer to the fact that in many instances, suitable con-
ditions can be set to prevent the re-occurrence of an
error, thus enabling the penalty to be suspended.

HMRC says that it is applying a simple rule: if a tax-
payer has failed to take reasonable care then it is only
right that a penalty should be charged. The difficulty,
of course, lies in defining reasonable care. In a recent
Tribunal case HMRC argued (unsuccessfully) that an
error by an adviser was still the responsibility of the
taxpayer. The argument was extended as far as an as-
sertion that it was the taxpayer’s responsibility to
ensure that the advice he had received was correct.
The Tribunal, in finding for the taxpayer, pointed out
that HMRC’s own guidance makes a clear distinction
between someone who says ‘‘I leave it all to my agent’’
and another who checks the adviser’s work to the best
of his or her ability and competence. The guidance
summarises the difference quite concisely: ‘‘. . .an or-
dinary person cannot be expected to challenge spe-
cialist professional advice on a complex legal point.
But they ought to be able to recognise the complete
absence of a major transaction.’’

It may be that the tide is turning against HMRC’s
very strict interpretation of the new penalties
legislation? A handful of recent Tribunal decisions
have gone in the taxpayer’s favour and in the light of
cases where relatively trivial errors and amounts are
involved, HMRC’s critics may take the view that a
form of penalty farming is taking place.
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Could historic bad debts finally provide relief?

Nowadays it is pretty much standard practice to claim
VAT bad debt relief (BDR) when debts remain unpaid
for more than six months after the due date.

It wasn’t always so straightforward though. When
BDR was first introduced (in 1978), it was only avail-
able if your customer became insolvent, and most
definitely wasn’t available at all if there were any re-
tention of title clauses in the sale contract. These ‘old’
BDR rules therefore meant that many businesses suf-
fered a double whammy by having to pay VAT out of
profit margins to HM Revenue & Customs, even
though all of the customer’s debt (including the VAT)
was written off in the accounts.

In a positive decision for taxpayers, the courts have
ruled that HMRC were wrong to impose these BDR re-
strictions. So wrong in fact that it has opened the door
for potentially millions of pounds of VAT reclaims cov-
ering the period 1973-1997 (from the date VAT was in-

troduced to when the VAT bad debt rules were
completely re-drafted to those we’re more familiar
with today).

Many businesses, particularly those in the utility,
construction, manufacturing, hire/credit purchase re-
tailers (from household items to plant & machinery),
and all other businesses with a customer debt profile,
could now gain a significant VAT windfall by submit-
ting historic BDR claims, or ‘topping’ up claims where
they’ve only previously claimed BDR on insolvent
debtors.

With estimates for potential historic VAT bad debt
claims being put at millions of pounds, HMRC may
seek to continue the litigation, and / or question in
detail the evidentiary basis for claims in an attempt to
delay, or even thwart, repayments.

George Bull, Senior Tax Partner
Baker Tilly Tax and Accounting Limited, London

Email: george.bull@bakertilly.co.uk Tel: +44 20 3201 8609
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European Union
Zero-rating and leasing to airlines

The European Court of Justice in Re A Oy C-33/11 has
decided that supplies of aircraft can be VAT exempt
(or zero-rated) by intermediaries where the end user
is an airline operating for reward chiefly on interna-
tional routes, and that international routes includes
not just regular flights but also charter flights. The de-
cision will apply across the EU.

A key issue for aviation intermediaries (such as op-
erating or finance lessors) is identifying when the
supply of aircraft to such a recipient can be exempt
from VAT in the European Union.

Under the EU VAT Directive the supply of any air-
craft which is used by an ‘‘airline operating for reward
chiefly on international routes’’ is treated as an
exempt supply with VAT recovery (referred to as zero-
rating in the UK), which includes the leasing of such
aircraft.

If zero-rating is not available then the standard rate
of VAT applies where a supply is treated as being
within an EU Member State (e.g. in the UK a VAT
charge of 20 percent arises). Zero rating means that
no VAT arises on the supply of the aircraft but the sup-
plier can recover VAT on associated costs.

In the UK (and some other member states) a ‘‘look
through’’ test is applied to a supply chain involving the
supply and leasing of an aircraft. This means that it
does not matter if the recipient of a supply (e.g. a
lessor purchasing an aircraft) is not itself an airline
provided that the ultimate end-user is an ‘‘airline op-
erating for reward chiefly on international flights’’.
Any seller or lessor of an aircraft who applies zero-
rating on a ‘‘look through‘‘ basis will require contrac-
tual protection such as warranties/certificates from a
purchaser/lessee as to the end-use in order to ensure
entitlement to apply zero rating. Until the judgment in
A Oy, look-through treatment was not available in all
member states, e.g. Italy, Germany and Poland.

The Court has also decided that the VAT exemption
can apply where an operator operates chiefly interna-
tional charter flights.

What does the case mean for the aviation sector
within the EU?
1. Zero-rating on the sale of aircraft to an intermedi-

ary non-airline (such as a finance/operating lessor)
where the aircraft is purchased for exclusive use by
an airline operating for reward chiefly on interna-
tional routes.

2. Zero-rating on supplies to an airline operating for
reward chiefly on international routes (which in-
cludes either regular or charter flights).

3. Appropriate evidence should be obtained that the
ultimate end-user is a qualifying airline.

Julian Hickey, Head of International VAT Group
Bird & Bird LLP, London

Email: julian.hickey@twobirds.com

Luxembourg
European Court of Justice rules on VAT treatment of
brokerage services linked to the sale of properties
via share deals

The current practice in Luxembourg is to consider
brokerage services linked to the sale of properties via
share deals as VAT exempt. The authority for this
comes from a VAT exemption contained in European
VAT legislation applicable to transactions, including
negotiation, in shares and other securities. This prac-
tice was however recently threatened by a case
brought to the European Court of Justice (C-259/11
DTZ Zadelhoff vof vs. Staatssecretaris van Financiën).

DTZ Zadelhoff vof, a real estate brokerage and con-
sultancy business provided services to companies
holding, indirectly, all the shares of companies
owning properties in the Netherlands. DTZ Zadelhoff
vof was instructed by these companies to find pur-
chasers for the properties. DTZ Zadelhoff vof consid-
ered the services consisting of finding buyers for the
properties as VAT exempt and consequently did not
charge or pay VAT.

As stated above, European VAT legislation applies a
VAT exemption to transactions, including negotiation
but not management or safekeeping, in shares, inter-
ests in companies or associations, debentures and
other securities, but excluding documents establish-
ing title to goods, and certain rights or securities.

The European VAT legislation however also offers
member states the option to consider shares or inter-
ests equivalent to shares giving the holder rights of
ownership or possession over (part of) immovable
property as tangible property.

The good news is that in the DTZ Zadelhoff vof case
the Court ruled that the VAT exemption should be ap-
plied to transactions which are designed to transfer
shares in companies holding properties.

However, the Court held that the exemption should
not be available in member states which have imple-
mented the option to consider shares or equivalent in-
terests giving the holder rights of ownership or
possession over (part of) immovable property as tan-
gible property.

Fortunately, Luxembourg has not implemented this
option. Luxembourg companies paying brokerage
fees within the framework of share deals still benefit
from a VAT exemption as long as certain conditions
are met.

Christophe Plainchamp
Email: christophe.plainchamp@atoz.lu

Nicolas Devillers
Email: nicolas.Devillers@atoz.lu

ATOZ Tax Advisers, Luxembourg
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Slovakia
Proposals to curb VAT fraud

Measures to curb illegal activity and abuse of the VAT
system by businesses are being proposed to take effect
from October 1, 2012, with further provisions coming
into force on January 1, 2013 and January 1, 2014.

These changes to the Commercial Code are in-
tended to:

s stop illegal practices that distort competition and
damage the business climate;

s prevent abuse of the VAT system;

s increase the legislative deterrent for VAT fraud;

s improve tax collection and thereby increase the
state revenues derived from VAT; and

s create a more conducive climate for legal business
activity.
The first change precludes anyone with tax arrears

from setting up a limited liability company. Foreign
entities are exempt from these changes.

Applications to register the company in the com-
mercial register must include a certificate to that
effect from the tax authority. The certificate must be
sought by the founder director (either a person or
entity) based in Slovakia. This will be issued by the tax
administrator within three business days unless the
aggregate tax arrears exceed EUR 170.

The second change precludes anyone with tax ar-
rears from transferring, dividing or acquiring a major-
ity share in a limited liability company. A majority
share is any holding of shares carrying at least 50 per-
cent of all votes (whether due to weighted voting
rights under the company’s Memorandum of Associa-
tion or because the holding represented half or more
of the registered capital).

Both parties to the share transfer (if based in Slova-
kia) must obtain a certificate from the tax authority.
Transferees and transferors that are foreign entities
(or are not taxpayers under the Tax Code) must attach
to their applications a written declaration that they
are not required to provide a certificate.

This means that the transfer of a majority share will
be completed, not as was the case earlier, on delivery
of the share transfer agreement to the company, but
instead when the change of shareholder is registered
in the commercial register.

Law: The Act No 246/2012 Coll. on the amendment
of the Act No. 222/2004 Coll. on VAT and certain other
acts
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UNITED KINGDOM
UK VAT rate still below EU average — but not by
much

The continued increase in both standard and reduced
VAT rates across Europe does not bode well for those
arguing for a VAT reduction in the UK.

With Spain and the Netherlands recently announc-
ing VAT increases (from 18 percent and 19 percent re-
spectively to 21 percent), six member states will have
increased VAT this year alone, taking the average stan-
dard rate of VAT across the 27 member states to 21.13
percent.

This upward trend is likely to continue. With Hun-
gary recently increasing its VAT rate to 27 percent, it
may not be too long before the other countries follow
suit, bringing the EU average VAT rate to match that
of Scandinavia at 24.3 percent.

The European Commission (supported by the Mir-
rlees Review and the director of Institute of Fiscal
Studies, Paul Johnson) has called for the removal of
all VAT zero and reduced rates, and the application of
a standard VAT rate across the EU which, in theory,
would afford a reduction in direct taxes. While this
has gained some support across member states, the
UK’s position remains that tax issues, and VAT rates
policy in particular, should continue to lie within the
competence of national governments.

The EU will launch a review of VAT rates across the
member states later this year and, while the UK may
oppose a standardisation of rates, an upward trend in
VAT rates elsewhere may provide an argument for the
Government to increase the rate from 20 percent,
while still being below the average rate of European
competitors.
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