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Sale of Control at a Premium: An Overview
Reference: CapLaw-2011-10

The minimum price rule provided by the Federal Act on Stock Exchanges and Securi-
ties Trading (SESTA) allows an offeror to pay individual shareholders a premium for their 
equity securities prior to a public takover offer of listed shares. In practice, premiums 
are paid regularly for controlling interests and they repeatedly have been the subject 
of decisions made by the Takeover Board in the past. This article deals with selected 
topics of the prevailing practice with regard to premium payments and addresses the 
latest attempts to revise current legislation.

By Pascal Rüedi

1)	 Legal	Basis	and	Scope	of	the	Minimum	Price	Rule
Article 32 (4) of the Federal Act on Stock Exchanges and Securities Trading (SESTA) 
provides minimum price rules that are binding on the offeror of a public takeover for 
shares of a Switzerland based company whose shares are listed on an exchange in 
Switzerland (e.g. SIX Swiss Exchange). The minimum price rules consist of the two 
following lower price limits, whereby the higher price limit always prevails: 

a. The price offered shall be at least as high as the stock exchange price, that is, the 
volume-weighted average price of all stock exchange transactions completed in the 
60 trading days preceding the publication of the prior announcement of the initial 
offer or, if no prior announcement has been published, the publication of the offer 
prospectus for the initial offer (article 48 [3] of the Ordinance of the Takeover Board 
on Public Takeover Offers [TOO]), and 

b. the price offered shall not be lower than 25% of the highest price paid by the of-
feror or any third party who is acting in concert with the offeror for equity securities 
of the offeree company in the twelve months preceding the publication of the prior 
announcement of the initial offer or the publication of the offer prospectus, respec-
tively. 

The first lower price limit (a.), inter alia, ensures that the offer is subject to a fair and 
reasonable price and that the shareholders of the target company are not placed at a 
disadvantage by the public takeover offer as compared to a hypothetical sale of the 
shares in a stock exchange transaction prior to the publication of the initial offer. With 
the second lower price limit (b.), the offeror is given the opportunity to acquire blocks of 
shares of the corporation from certain, mostly controlling, shareholders prior to the ini-
tial offer by being in a position to pay a premium of a maximum of 331/3% of the offer-
ing price. 
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The SESTA minimum price rules apply to mandatory public takeover offers and, if the 
offer includes equity securities whose acquisition would entail an obligation to make an 
offer (article 9 (6) TOO), to voluntary public takeover offers as well. However, the min-
imum price rules do not apply to public takeover offers if the articles of association of 
the target company state that an offeror shall not be bound by the obligation to make 
a public offer pursuant to article 32 SESTA or if the offeror at the time of the offer al-
ready has an interest of more than 331/3% of the voting rights in the target company.

2)	 Premium	Payments	in	Practice
The current practice in Switzerland emphasizes the importance ascribed to premium 
payments relating to equity securities acquired prior to an offer. This is best illustrated 
by taking a look at the control premiums that were paid in the past in relation to take-
overs of Switzerland based offeree companies with shares listed on a stock exchange 
in Switzerland.

a)	 Overview	on	Premium	Payments

The Swiss State Secretariat for International Financial Matters conducted a survey of 
the control premium payments made since the SESTA has been in force. The idea be-
hind this undertaking was to gather relevant data by mid-September 2010 with regard 
to a possible revision of article 32 (4) SESTA. The results can be summarized as fol-
lows:

Number of cash offers: 93

Cash offers with control premium paid: 33

Average premium: 19.68%

Premium median: 21.64%
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A detailed account of selected transactions of the years 2005–2009 paints the fol-
lowing picture:

Year Offeree Company
Price Offered 
(in CHF)

Preceding Purchase

% of the Voting 
Rights 

Price Paid CHF Premium

2009 Quadrant AG 86.0
21.5% up to 114.5 33.1%

11.2% 104.5 21.5%

2008 sia Abrasives 435.0 39.8% 516.6 18.8%

2007 Unilabs S.A.
28.8 (N)1

50.1%
35.8 (N)

24.3%
57.5 (I)2 71.5 (I)

2005 Büro-Fürrer AG
— (N)

79.9%
115.6 (N) —

500 (I) 578.0 (I) 15.6%

b)	 Selected	Aspects	Pertaining	to	Premium	Payments	

According to the SESTA, the payment of control premiums is solely possible under 
the condition that the respective equity securities were acquired by the offeror in the 
course of a purchase prior to the actual offer. Pursuant to article 10 (1) TOO, the 
Best Price Rule applies from the moment the preregistration of the public tender of-
fer is issued, or, in case there is no preregistration, from the moment the public ten-
der itself is published. The Best Price Rule requires that all shareholders be offered 
the same price for the same category of equity securities. In practice, it is therefore of 
crucial importance that a clear distinction is made between acquisitions made before 
and after the actual offer. No difficulties arise if the date of the acquisition (“Verpflich-
tungsgeschäft” ) and the date of the consummation (“Verfügungsgeschäft” ) pertain-
ing to the acquisition of an equity stake overlap and if both, the acquisition and the 
consummation, are finalized before the preregistration and/or the offer itself are pub-
lished. However, it is problematic if the dates of the acquisition and the consummation 
fall apart to such a considerable extent that the acquisition takes place before and the 
consummation after the publication of the preregistration and/or the offer. According 
to the Swiss Takeover Board such case is generally considered as an acqusition pre-
ceding the actual offer, except if the acquisition is subject to the condition of an of-
fer or a successful offer, respectively. This would constitute a so-called overall trans-
action, which is also subject to the Best Price Rule and therefore requires that the 
price paid in such overall transaction has to be offered to all shareholders holding the 
same category of equity securities. However, the Takeover Board makes an exception 
of this principle if the transaction in question cannot be executed without fulfilment of 

1 (N) is the abbreviation for registered shares.
2 (I) is the abbreviation for bearer shares.
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such condition. In practice, only the condition of the approval of the transaction by the 
antitrust authority will constitute such condition.

Even though that in practice such premiums are paid for controlling interest for the 
most part, the wording of article 32 (4) SESTA does not exclude the possibility to pay 
premiums for non-controlling stakes as well. In the recent past, such premiums were 
paid for non-controlling stakes in the case of Quadrant AG. In this case the premiums 
paid to non-controlling shareholder were lower than those paid to controlling share-
holders (see overview above). 

Legislation has not defined the term “controlling interest”. Given that there often exist 
shares which are not recorded in the share register and that in the general meetings 
rarely all voting rights are represented, a company may be controlled with an interest 
of under 50.1% of the voting rights. The SESTA assumes that an interest of at least 
331/3% of the voting rights in a company may be considered a controlling interest. In 
practice, it is even thinkable that an interest of at least 10% is considered a controlling 
interest, because a shareholder holding such stake may not be excluded from the com-
pany by way of a squeeze-out merger according to article 18 (5) in connection with ar-
ticle 8 (2) of the Merger Act.

3)	 Revision	Attempts
On 21 January, the State Secretariat for International Financial Matters SIF of the Fed-
eral Department of Finance EFD has conducted a consultation regarding the ques-
tion whether the control premiums in public takeover offers should be abolished. In this 
connection, the Takeover Board has submitted two proposals for the revision of article 
32 (4) SESTA. Proposal 1 provides for the complete annulation of control premiums 
and proposal 2 suggests that control premiums can only be paid for controlling inter-
ests, whereby the SESTA would define the term “controlling interest” as a stake which 
correponds to at least 331/3% of the voting rights in an offeree company.

So far, no results from the consultation process have been published and it remains 
open whether the proposed revision can be put into practice in one or the other form.

Pascal Rüedi (pascal.rueedi@baerkarrer.ch)


