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Introduction

The Federal Direct Tax Act (FDTA)1 and the Federal
Act on the Harmonization of Direct Taxes of the Can-
tons and Municipalities (FAHDT)2 – the framework
tax law that determines the direct taxes to be levied by
the cantons and defines the basic principles according
to which the cantonal laws have to be designed – are
both dated December 19, 1990. At the time of enact-
ment of the FDTA and the FAHDT, the economy
mostly consisted of brick-and-mortar companies or
traditional services businesses. The digital economy
was barely on the horizon.

Under the FDTA and the FAHDT, a foreign entity
generally has a taxable presence in Switzerland if it
has a certain level of physical presence in Switzerland,
to which income generation can be linked. Such tax-
able presence is referred to in the FDTA and the
FAHDT as a ‘‘permanent establishment’’ (PE).3

Domestic definition of permanent
establishment

Only the FDTA provides a definition of a PE.4 Most of
the Swiss cantons have incorporated the FDTA defini-
tion of a PE in their cantonal tax laws (some with
minor deviations).

In the FDTA, a PE is defined as a fixed place of busi-
ness through which the business activity of an enter-
prise is wholly or partly carried on. In particular, PEs
are branches, factories, workshops, sales agencies,
permanent representations, mines and other places of
extraction of natural resources, as well as building or
construction sites that are maintained for at least 12
months.5

This definition is generally in line with the criteria
in current Article 5(1)-(3) of the OECD Model Tax
Convention on Income and Capital (the ‘‘OECD Model
Convention’’). There are, however, a number of devia-
tions.

Article 5(4)-(7) of the OECD Model Convention
have not been incorporated in the domestic PE defini-
tion. Thus, one major discrepancy between the do-
mestic PE definition and the PE definition in Article 5
of the OECD Model Convention is that, in accordance
with a decision of the Swiss Federal Supreme Court,

the domestic PE definition, unlike the OECD Model
definition, does not exclude preparatory or auxiliary
activities. Consequently, the Swiss concept of a PE is
wider than the OECD concept.

Nor does the domestic PE definition refer to the
concept of a ‘‘dependent agent.’’ Only a minority of
Swiss scholars are of the opinion that a dependent
agent per se constitutes a PE for Swiss domestic tax
purposes, as it does for tax treaty purposes. This mi-
nority are of the view that it is not a requirement for
there to be a PE that there should be a fixed place of
business in which a dependent agent acts on behalf of
an enterprise. Most Swiss scholars, however, are of
the opinion that, for domestic tax purposes, a depen-
dent agent does not per se constitute a PE. Most Swiss
scholars believe that in order to constitute a PE for do-
mestic tax purposes, a dependent agent must be
acting on behalf of an enterprise in a fixed place of
business that can be attributed to the enterprise.6

In its decision on an inter-cantonal case dated June
17, 2008, the Swiss Federal Supreme Court laid down
the criteria for determining whether an agent (be it an
individual or a corporate entity) qualifies as a depen-
dent or an independent agent. The presence of the fol-
lowing criteria are indicative of the existence of a
dependent agent relationship:
q Conclusion of contracts on behalf of the enterprise

for which the agent is acting;
q Assumption of financial risk;
q Kind of remuneration (simple commission-based

remuneration);
q Relationship of subordination between the agent

and the enterprise/instructions from the enterprise;
and

q Exclusivity.

In the case concerned, there was a fixed place of
business in which the agent acted, namely a Shell gas
station.7 There was therefore no need for the Swiss
Federal Supreme Court to rule on the issue of whether
an agency PE requires a fixed place of business.

In the opinion of a number of renowned Swiss
scholars, the above criteria established by the Swiss
Federal Supreme Court not only apply in inter-
cantonal circumstances, but also in an international
context.8 In inter-cantonal circumstances, no power
of attorney to conclude contracts is required and these
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same Swiss scholars are of the view that no such power of at-
torney is required in an international context either.9

The domestic PE definition does not require the presence of
personnel. The Swiss Federal Supreme Court has held, for ex-
ample, that a vending machine distributing goods against pay-
ment must be characterized as a PE at the place where the
vending machine is located. It should be noted that the case
concerned was decided in a domestic context and may there-
fore have no impact in an international context.

A foreign PE of a Swiss resident company is exempt from
Swiss taxes, provided the foreign PE has adequate substance at
the place where it is located. ‘‘Substance’’ is assessed based on
evidence regarding manpower, functions, and risks, as well as
infrastructure.10 A Swiss PE of a non-Swiss resident company
is subject to Swiss taxes on the taxable income and the taxable
net assets attributable to the PE at ordinary income tax rates.

International definition of permanent
establishment

The definition of a PE in the tax treaties concluded by Switzer-
land generally follows the definition of a PE set out in Article 5
of the OECD Model Convention. By way of exception, a small
number of Swiss treaties include a provision along the lines of
Article 5(3)(b) of the UN Model Convention, which states that:
‘‘The term ‘permanent establishment’ also encompasses: The
furnishing of services, including consultancy services, by an en-
terprise through employees or other personnel engaged by the
enterprise for such purpose, but only if activities of that nature
continue (for the same or a connected project) within a con-
tracting State for a period or periods aggregating more than six
months within any twelve-month period.’’

Switzerland’s tax treaties can only limit the scope of the
Swiss domestic PE definition and can never by themselves
create a PE or widen the scope of the domestic PE definition.

Under the BEPS project, Switzerland has committed to in-
corporate the minimum standards of BEPS Actions 5, 6, 13,
and 14 into its domestic tax laws. Based on the BEPS Report on
Action 7, ‘‘Preventing the Artificial Avoidance of Permanent Es-
tablishment Status,’’ significant changes have been introduced
to Article 5 and the commentary thereon in the 2017 update to
the OECD Model Convention. It is clear that, with the introduc-
tion of BEPS and the changes to Article 5 of the OECD Model
Convention and the commentary thereon, the Swiss notion of a
PE will continue to evolve.

I. As the country in which the customers
are located, would your country view
RYDZ and RŪMZ as having income-
taxable business operations in your
country? What factors lead you to that
conclusion?

A. RYDZ

RYDZ will only have a taxable presence in Switzerland if it has
a certain level of physical presence in Switzerland that qualifies
as a PE for Swiss domestic tax purposes.

1. Individuals as drivers

Under Swiss domestic tax law, a PE is defined as a fixed place
of business through which the business activity of an enterprise
is wholly or partly carried on.

The authors endorse the opinion of most Swiss scholars to
the effect that, for domestic tax purposes, a dependent agent
per se does not constitute a PE. In order to constitute a PE for
domestic tax purposes, the dependent agent must act on behalf
of the enterprise of which it is an agent in a fixed place of busi-
ness that can be attributed to the enterprise.11

The drivers perform the transportation services in their own
cars and the authors’ conclusion is that there is no fixed place
of business attributable to RYDZ through which the drivers per-
form the transportation services, because the cars are movable
assets. There is therefore no need to further determine whether
the individual drivers qualify as dependent or independent
agents.

The authors, therefore, conclude that RYDZ has no taxable
presence in Switzerland.

2. Limousine companies

The drivers of the limousine companies (employed by or acting
as independent agents for the limousine companies) perform
the transportation services in the limousines owned by the lim-
ousine companies. Again, there is no fixed place of business at-
tributable to RYDZ through which the drivers of the limousine
companies perform the transportation services, because the
cars are movable assets. In this scenario, however, it could be
argued that the fixed place of business through which the driv-
ers perform the transportation services is the place of business/
registered office of the limousine companies.

However, even if one concludes that in this scenario there is
a fixed place of business at the place of business/registered
office of the limousine companies, such place of business
cannot be attributable to RYDZ because the limousine compa-
nies are independent enterprises. No exclusivity exists between
RYDZ and the limousine companies. The limousine companies
must be regarded as independent agents/contractors.

Again, the authors, therefore, conclude that RYDZ has no
taxable presence in Switzerland.

B. RŪMZ

RŪMZ will only constitute a taxable presence in Switzerland if
it has a certain level of physical presence in Switzerland that
qualifies as a PE for Swiss domestic tax purposes. Under Swiss
domestic tax law, a PE is defined as a fixed place of business
through which the business activity of an enterprise is wholly
or partly carried on.

In this scenario, there are fixed places of business through
which the property owners perform the rental services, namely
the property owners’ own apartments. However, the apart-
ments owned by the property owners can only be attributed to
RŪMZ if the property owners qualify as dependent agents of
RŪMZ. To determine whether the property owners qualify as
dependent agents, the criteria established by the Swiss Federal
Supreme Court (see above) must be taken into consideration.

The property owners are at liberty to determine the main
rental conditions, namely the duration of the rental period and
the rental price, and are not bound by directives or instructions
from RŪMZ with respect to these conditions. There is no obli-
gation for a property owner to rent his/her apartment. The
property owner is at liberty to delete the ad regarding his/her
apartment from the website of RŪMZ, to use the apartment
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himself/herself, or to rent it out in some other way. There is no
exclusivity between RŪMZ and the property owners with re-
spect to their apartments. It is, therefore, the authors’ conclu-
sion that, under the given circumstances, the property owners
do not qualify as dependent agents of RŪMZ.

The FDTA and the FAHDT contain identical provisions under
which a foreign resident company acting as a broker or dealer
with respect to real estate located in Switzerland is subject to
Swiss taxation with respect to the income derived from such
brokerage or dealership activity.12 The authors are of the view,
however, that under the given circumstances, RŪMZ cannot be
viewed as a real estate broker or dealer.

The authors, therefore, conclude that RŪMZ has no taxable
presence in Switzerland.

II. Does the arrangement between RYDZ
and the Bermuda subsidiary change the
view of who is the party transacting
business in the country?

RYDZ is a non-resident company with a subsidiary in Bermuda
that owns and houses RYDZ’s servers and operates the busi-
ness, for which activities the subsidiary charges RYDZ a fee.

The above facts lead to the conclusion that the party transact-
ing the business in Switzerland is RYDZ’s subsidiary. This con-
clusion, however, does not change the analysis in I., above, with
respect to the lack of a taxable presence of RYDZ, and, respec-
tively, its subsidiary in Switzerland.

III. If it is assumed that Country X and
Country Z each have an income tax treaty
with your country, would your country
view RYDZ and RŪMZ as having a
permanent establishment in your
country? What factors lead you to that
conclusion?

Switzerland’s tax treaties can only limit the scope of the Swiss
domestic PE definition and can never by themselves create a PE
or widen the scope of the domestic PE definition.

Consequently, the fact that Country X and Country Z each
have an income tax treaty with Switzerland does not change the
conclusions reached in I., above, to the effect that neither
RYDZ nor RŪMZ has a taxable presence in the form of a PE in
Switzerland.

IV. How would your country characterize
the income realized in these transactions
by RYDZ and RŪMZ?

Assuming that RYDZ and RŪMZ had a taxable presence in the
form of a PE in Switzerland, the Swiss tax authorities would
characterize the income realized in these transactions by RYDZ
and RŪMZ as taxable income.

V. RŪMZ bifurcates its charges. Does this
have an effect on what your country
would view as the income attributable to
your country (if it views any of the income
as being attributable to the country)?

As noted above, due to the lack of a taxable presence in Switzer-
land in the form of a PE, the income realized by RŪMZ in these

transactions is not taxable in Switzerland, irrespective of
whether RŪMZ bifurcates its charges.

VI. If your country has a position on
avoidance of a permanent establishment
through structuring (e.g., a deferred
profits tax, a GAAR, etc.), does that affect
the analysis of either operation?

Swiss domestic tax law prohibits tax avoidance. In a number of
leading cases, the Swiss Federal Supreme Court has established
a general tax avoidance theory that applies to all types of Swiss
taxes. Based on this theory, the Swiss courts and the Swiss tax
authorities have the authority to tax a taxpayer’s legal structure
based on its economic substance if the following conditions are
fulfilled:
q The taxpayer’s legal structure is unusual, inappropriate, or

inadequate for its economic purpose;
q Tax considerations are deemed to be the main motivation for

the transaction chosen; and
q The transaction would effectively lead to significant tax sav-

ings, were it to be accepted by the Swiss tax authorities.

Should a legal structure that avoids a PE in Switzerland be
unusual, inappropriate, or inadequate for its economic purpose
and should it appear that the tax considerations, namely the
avoidance of a PE in Switzerland, are the main motivation for
the chosen structure, the Swiss tax authorities would have the
authority to assume a PE in Switzerland and to tax the income
attributable to the assumed PE.

The authors have no knowledge of any Swiss court decisions
or administrative practice applied by the Swiss tax authorities
pursuant to which the operations of RYDZ or RŪMZ would be
viewed as structures designed to avoid a taxable presence in
Switzerland in the form of a PE.

It may be concluded that, under the current case law of the
Swiss Federal Supreme Court and the current administrative
practice of the Swiss tax authorities, the operations of RYDZ
and RŪMZ would not be viewed as structures aimed at avoid-
ing a taxable presence in Switzerland in the form of a PE.

VII. Although this is primarily an income
tax question, do you have any
observations on how your country’s VAT
(or similar consumption or licensing tax or
fee law) would view these operations?

On January 7, 2016, the Swiss Federal Tax Administration
issued an administrative decision in which it made it clear that
a server located in Switzerland falls within the definition of a
PE for Swiss value added tax (VAT) purposes. In the context of
a foreign VAT refund request (i.e., a request for a refund to a
non-resident company), the Federal Tax Administration re-
jected the refund claim, taking the view that a server located in
Switzerland is to be considered a PE. The non-resident com-
pany concerned used co-location services in a Swiss data centre
and used its servers to provide customers (all based outside
Switzerland) with access to a variety of cloud-based applica-
tions. In its decision, the Federal Tax Administration consid-
ered that the cloud-based applications offered constituted the
core business of the non-resident company and rejected the
idea that the servers had a merely preparatory or ancillary
function. The servers therefore constituted a PE in Switzerland
for Swiss VAT purposes through which the non-resident com-
pany performed its business activities. A server can be regarded
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as a PE for VAT purposes according to the tax practice of the
Swiss Federal Tax Administration, provided the server is not
used only for preparatory or auxiliary services.13 Ownership of
the server is not necessary. It must, however, be a specific leased
server and not represent only the leasing of storage and com-
puting capacity.

However, whether operations of the nature of those carried
out by RYDZ or RŪMZ can be viewed as constituting a Swiss
PE for VAT purposes has not yet been decided by the Swiss
courts or addressed by the Swiss Federal Tax Administration.

NOTES
1 SR 642.11.
2 SR 642.14.

3 FDTA, art. 51, para. 1, lit. b. and para. 2; FAHDT, art. 21, para. 1,
lit. b.
4 FDTA, art. 51, para. 2.
5 FDTA, art. 51, para. 2.
6 Kofler Georg/Schmidt Christian/Simonek Madeleine, Vertreterbe-
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